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Sulston  vers,  Norton.  y,"l")5\^'P' 

Monday,  16 

THIS  was  an  action  on  the  statute  of  2  G.  2.  c.  24.  Nov.  1761. 
§  r.   "  For  the  more    effectual    preventing   bribery  ^  *^^®"t^?*^' 
**and  corruption  in  the  election  of  members  to  serve  iub*^  wiuTic'** 
"  parliament*"  tho' the  party 

bribed  does  not 
The  declaration  contained  five  coimts:  first,  that  the  de-vote  according 
fendant  corrupted  ont  Moore  to  vote  for  Lord  VilHers  and  Sir*^^^  *"^^* 
Robert  Burdett^  by  giving'  him  five  pounds  five  shillings; 
secondly,  a  corrupt  agreement  to  give  Moore  five  pounds  five 
shillings;  thirdly,  a  corrupt   agreement  to  lend  him  five 
po\mds  five  shillings  upon  a  promissory  note;  fourthly,  a 
corrupt  agreement  to  deliver  the  note  to  Moore  on  voting; 
fifthly,  for  giving  the  note  and  counter-note  hereafter  men- 
tioned. A  verdict  was  foimd  for  the  plaintiff,  and  entered  on 
the  first  covmt. 

Mr.  Seneant  Hewttty  on  behalf  of  the  plaintiff,  shewed 
cause  agamst  setting  aside  the  verdict;  which  had  been 
moved  for,  on  the  part  of  the  defendant* 

Mr.  Caldecotty  on  behalf  of  the  defendant,  had  objected, 
when  he  made  that  motion. 

First,  that  the  man  d\d  not  in  fact  vote  for  the  persons  he 
promised  to  vote  for;  but,  on  the  contrary,  voted  for  their 
opponents:  and  therefore  the  defendant,  as  he  did  not  by  any 
corrupt  agreement  procure  Moore  to  vote  for  them,  cannot  be 
said  to  have  corrupted  him  to  do  so. 

Secondly,  that  the  verdict  ought  not  to  have  been  taken  on 
the  first  count,  which  was  ior  gtvingYAxti  the  money. 
Vol.  in.  B  To 
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•  That  resolu^ 
tion  was, "  That 
*•  the  giving  9. 


AMichaelmas  Term  2  Geo.  3.  B.  R. 

To  tjie  first  objection,  the  case  of  Bush  v.  Rawlins  in  B^^ 
'  R.  P.  and  Tr.  29  G.  2.  was  said,  by  the  Serjeant,  to  be  a  full 
answer,  being  in  point.  *  / 

.  ^nd  in  answer  to  the  second  objection,  hfe  alledged  that 
the  evidence  given  very  sufficiently  supported  the  taking  the 
verdict  on  the  first  count ;  and  for  the  truth  of  his  allegation, 
appealed  to  Mr.  Justice  Foster^  who  tried  the  cause. 

Mr.  Justice  Foster  reported  the  evidence  to  have  been, 
"  That  the  defendant  gave  Moore  five  guineas,  to  vote  for 
"  Lord  Villiers  and  Sir  Robert  Burdett;  that  Moore  gave  hini 
"  a  note  for  it;  and  the  defendSint-  gave  him  a  counter-note^ 
"  obliging  himself  to  give  up  the  former  note,  when  the  con- 
"  dition  should  be  performed." 

Mr.  Cqldecott  and  Mr.  Thurlow^  for  the  defendant  there- 
upon observed,  that  the  act  of  parliament  says,  "  If  any  per- 
**  son,  fcP c.  shall  take  any  money,  &Pr.  by  way  of  gift,  loan,  or 
**  other  device:"  and  though  the  plaintiff  has  laid  this  several 
ways,  he  has  taken  a  verdict  as  upon  a  gift;  whereas  it  ap- 
pears in  fact,  not  to  have  been  a  gift,  but  a  loan  or  other 
device. 

In  order  to  entitle  them  to  take  a  verdict  on  the  first  count,, 
they  must  have  proved  it  to  be  a  gift:  which  it  appears  by  the 
judge's  report,  they  could  not  prove. 

The  statute  expressly  distinguishes  between  gifts  and  loans 
or  other  devices.  And  so  indeed  does  their  own  declaration: 
For,  the  first  count  is  founded  upon  the  former;  the  four 
others,  on  the  latter. 

This  action  being  upon  a  penal  statute,  it  therefore  ought 
to  be  taken  strictly. 

This  case,  as  it  is  laid^  differs  from  that  of  Bush  v.  Raw- 
tins:  the  resolution  there  does*  not  interfere  with  this.  For 


'  bribe  to  for-    here,  **  corrupting  Moore  to  give  his  vote"  must  mean  actu- 
al hear  voting      tt  ^My  procuring  him  to  give  his  vote:"  whereas  the  man  did 
**  of  a  member"  '^^^  ^^^^  ^^>  ^^  consequently,  the  other  candidate  (Mr.  Lut- 
•'  to  parliament  trel)  was  not  hurt,  at  all,  by  what  th«  defendant  did. 
•'  was  an  of- 

**  fence,  within  this  same  act  and  clause,  although  the  man  did  not  forbbar  to  vote,  btit  actu- 
•'  ally  voted  for  the  opponent's  candidate;"  and  **  ihat  there  was  no  need  for  the  plaintiff" 
"  to  alledge  in  his  declaration,  that  the  man  did  actually  give,  or  forbear  his  vote  accord- 
*'  iBg  to  his  promise." 

Lord 


\ 
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Lord  Mansfield^ — ^The  first  objection  is  in  the  nature  of  a        1761. 
motion  for  a  new  trial  on  account  of  a  mis-direction  By  the     Sulston 
judge.  ^. 

But  the  case  of  Bush  v.  Rawlins  is  in  point.  And  I  wonaer     Nokton. 
how  it  could  ever  be  a  doubt:  for,  the  offence  was  completelu 
connnitted  hy  th^  cor ruptor;  whether  the  other  party  shall  al- 
terwards  perform,  his  promise,  or  break  it. 

Secondly,  as  to  the  verdict's  being  taken  on  a  wrong  count — 
the  evidence ^e*  support  the  first  count.  For  this  is  a  gift: 
the  note  and  all  the  rest  is  mere  evasion^  colour^  disguise^  and 
device  to  evade  the  law. 

But  if\t  were  not  so,  the  verdict  was  ^ivcn  genendly  for 
the  plaintiff.  If,  by  mistake,  it  has  been  entered  upon  a  count 
pot  proved,  instead  of  the  count  which  was  proved,  that  is  no 
reason  for  a  new  trial:  the  blunder  has  not  injured  the  de- 
fendant. The  Court  ought  rather  to  rectify  the  mistake,  by 
ordering  the  verdict  to  be  entered  upon  the  right  count,  2  Dall.  229. 
agreeable  to  the  evidence,  and  consequendy  the  true  ground 
upon  which  the  jury  found  for  the  plaintiff. 

However^  the  ^ft  is  the  true  and  proper  count  to  take  it 
Bpon:  if  it  was  really  a  loan^  it  would  be  no  corruption. 

Mr.  Just.  JVilmot  held  accordingly.  This  is  the  right  and 
true  count  to  take  the  verdict  upon. 

PerCur\ 

Rule  discharged. 


Stevenson  vers.  Snow.  (i  Black.  Rep. 

.     315.  s.  c.) 

THIS  was  a  special  case  reserved  at  a  trial,  at  Nisi  prtus  Tuesday  I7t|i 
before  Lord  Mansfield  in  London  j  upon  an  action  for  mo-  Nov.  1761. 
neyhad  and  received  to  the  plaintiff 's  •  use,  brought  by  the  ]!;  *  Y^f^^f  "^^ 
plaintiff  tlie  insured,  against  the  defendant  the  insurer,  for  a  shall  retain  only 
return  of  part  of  the  premium.  a  proportionable 

part  of  the  pre- 
Case — It  was  an  insurance  upon  a  ship,  at  five  guineas />er  ?*|!*"^'    p 
cent,  lost  or  not  lost,  at  and  from  London  to  Halifax  in  Nova  \'^^^\ij^, 
'  Scotia^  warranted  to  deps^  with  convoy  from  Portsmouth  for  See*  Doug.  5ST. 
the   voyage,  that  is  to  say,  the  Halifax  or    Louisbourgh7Sl. 

Before 
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1761*  Before  the  ship  arrived  at  Portsmouth^  the  convoy  was 

St£venson   ^^^^  Notice  of  this  was  immediately  given  by  the  insured 

^  to  the  underwriter:  and  at  the  same  time,  heNvas  jjso  desired 

Snov^    tt^^it)^^^  ^^  make  the  long  insurance,  or  to  return  part  of  the 

premium* 

The  jury  find  that  the  usual  settled  premium  from  London 
to  Portsmouth  is  one  and  one-half /»er  cent. 

They  find  also  that  it  is  usual  for  the  u^ider- writer,  in  such 
like  cases,  to  return  ^ar^  of  the  premium)  but  the  quantum  is 
uncertain:  (and  the  quantum  must  in  its  liiature  be  uncertain; 
because  it  depends  upon  uncertain  circumstances*) 

It  is  stated  that  the  plaintiff  made  to  the  defendant  an  offer 
of  allowing  him  to  retain  one  and  one-half  per  cent,  for  the 
risque  he  had  run  on  such  part  of  the  voyage  as  was  perform- 
ed imder  the  policy,  1^12.  from  London  to  Portsmouth. 

Mr.  Tates  was  counsel  for  the  plaintiff;  and  argued  that  as 
the  defendant  had  720^  by  reason  of  this  accident,  run  the  whole 
intended  risque,  he  ought  not  to  keep  a// the  premium;  but 
ought  to  return  so  much  as  is  proportionable  to  the  latter  part 
of  the  voyage  insured,  namely  from  Portsmouth  to  Halifax; 
on  which  part  of  the  voyage  he  has  run  no  risque  at  all*  The 
plaintiff  has  offered  to  let  him  retain  so  much  as  belongs  to  the 
former  part  of  the  voyage,  viz.  from  London  to  Portsmouth; 
in  which,  he  did  run  a  risque:  and  the  premium  for  that  part 
of  the  voyage  is  at  a  settled  known  price. 

Mr.  Wedderburn^  contra,  for  the  defendant,  endeavoured 
to  maintain  that  the  defendant  was  entided  to  keep  the  whole 
premium. 

The  consideration  was  a  valtuible  consideration^  a  stipulated 
price  agreed  upon  by  the  parties  for  the  whole  voyage:  and 
the  voyage,  was  accordingly  entered  upon;  zxi6.pgrt  of  the 
risque  tvus  actually  run  by  the  defendant. 

This  contract  was  entire^  and  can  not  be  apportioned  by  any 
court  whatsoever.  The  premium  must  have  been  originally 
settled,  upon  computing  the  different  risques  of  different  parts 
of  the  voyage,  all  bknded  together.  One  part  of  the  voyage  is 
often  much  more  dangerous  than  another:  it  might  be  the 
case  of  tlus  voyage. 

But 
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But  even  taking  it  more  largely^  as  a  tjonxxuxjure  gtntitm;       1 761 . 

and  not  confined  to  the  strict  common  law  tiQtion  of  entierty  "T 

of  contract ; — the  premium  is  a  matter  strictijuru:  the  imurer   ^''*^***®^ 
was  honestly  and  truly  intided  to  the  premium,  as  soon^as       Show 
ever  the  risque  was  begun*  ^ 

The  object  of  the  insurance,  viz.  the  voyage^  is  also  a  mat- 
ter strictijuris.  The  insured  can  not  substitute  another  voyage 
in  its  place;  though  it  should  be  a  shorter  and  easier  one.  Ify 
the  ship  had  been  lost  between  London  and  Portsmouth  the  in- 
surer would  have  been  ii^le  to  pay  the  whole.  ijTthe  ship  had 
made  a  deviation^  or  returned  after  she  had  left  Portsmouth 
and  was  under  convoy  to  Halifax^  the  insurer  would  certainly 
and  without  dispute  have  been  entitled  to  the  whole  premium, 
notwithstanding  that  part  of  the  risque  was  not  run  at  all. 
And  so  it  is  now,  as  the  voyage  was  entered  upon,  and  his 
risque  once  begun. 

"  Mr.  TateSy  in  reply.  The  entterty  of  contract  is  no  reason 
in  the  present  case.  For  this  voyage  is,  in  its  nature,  divisi^ 
ble:  the  voyage  from  London  to  Portsmouth  is  a  distinct  voy* 
age  from  the  voyage  fit)m  Portsmouth  to  Halifax. 

The  departing  rvith  convoy  is  the  coTidition  of  the  insurance. 

If  the  ship  had  been  lost  between  London  and  Portsmouth^ 
the  insurer  must  indeed  have  paid  the  loss :  but  the  thirty 
shillings />^r  cent,  for  that  part  of  the  whole  voyage  insured, 
would  haye^beci)  the  consideration  of  it,  and  a  full  considera^ 
tion  for  It*-*,  •" 

ftere,  impart  of  the  con^deration  fails  ^  without  the  default 
of  the  parfy^  Insuring.  1(  the  risque  be  not  run,  the  insurer, 
in  common  justice,  is  not  intided  to  the  premium  for  insu- 
ring it.         '  '.  . 

TTiefk^Jbre  ^o  ordinances,  (one,  of  Konigsbergh^  and  the 
oAeVjOf  SfckShohn)  which  direct  a  return  of  the  premium  to 
be  made,  in  cases  where  the  policy  does  not  operate,  retaan- 
ing  only  a  small  proportion  of  it  (half  per  cent.)  for  the 
trouble  of  having  made  the  insurance.  They  are  in  Magens 
on  InsUitinces;  vol.  2*  pa.  190.  No.  785.  of  Konigsbergh; 
voL  1.  pa.  266.  No.  1070,  1071.  of  the  city  of  Stockholm. 

.  And  this  is  a  right  and  reasonable  nde.  We  only  desire  a 
return  of  the  premium  for  that  part  of  the  voyage  where  no 
risque  at  all  hsis  been  run. 

Lord 
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Lord  Mansfield^  having  first  stated  the  case,  said — I  had 
not  at  the  trial,  nor  have  now,  the  least  doubt  about  this    - 
question,  myself. 

"Hiese  contracts  are  to  be  taken  with  great  latitude;  the 
strict  letter  of  the  contract  is  not  to  be  so  much  regarded,  as 
the  object  and  intention  of  it. 

m 

Equity  implies  a  condition  "  That -the  insurer  shall  not  re^ 
"  ceive  die  price  of  running  a  risque,  if  he  runs  none.'' 

^his  is  contract  without  any  consideration^  as  to,  the  voy- 
age from  Portsmouth  to  Halifax:  for  he  intended  to  insure  that 
part  of  the  voyage  as  well  as  the  former  part  of  it;  and  has 
NOT.  Consequendy,  the  insured  received  no  consideration 
for  this  proportion  of  his  premium.  And  then  this  case  is 
within  the  general  principle  of  actions  for  monies  had  and 
received  to  the  plaintiff 's  use. 

I  do  not  go  upon  the  usage:  for  the  usage  found  is  only 
"  That  in  like  cases,  it  is  usual  to  return  a  part  of  the  pre- 
"  mium ;  without  ascertaining  what  part." 

If  the  risque  is  not  run,  though  it  is  by  the  neglect  or  even 
default  of  the  party  insuring,  yet  the  insurer  shall  not  retain 
the  premium. 

It  has  been  objected,  "  That  the  voyage  being  hegun^  and 
"  part  of  the  risque  being  already  run,  the  premium  can  not  be 
**  apportioned.'*  But  I 'can  see  no  force  in  this  objection. 
This  is  not  a  contract  so  entire  that  there  can  be  no  appor- 
tionment. For  there  are  two  parts  in  this  contract;  and  the 
premium  may  be  dividedmto  two  distinct  parts,  relative,  as  it 
were,  to  two  voyages. 

The  practice  shews,  "  That  it  has  been  usual^  in  such  like 
"  cases,  to  return  a  part  of  the  premium ;  though  the  quantum 
be  not  ascertained.  And  indeed  the  quantum  must  vary,  as 
circumstances  vary:  so  that  it  never  can  have  been  fixed  with 
any  precise  exactness. 

But  though  the  quantum  has  not  been  ascertained;  yet  the 
principle  is  agreeable  to  the  general  sense  of  mankind. 


Mr.  Justice  Denison  was  of  the  same  opinion. 


It 
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It  is  most  equitable,  that  the  defendant  should  only  retain 
the  premium  for  such  part  of  the  voyage  as  he  has  run  the " 
risque  of.  The  insured  has  a  right  to  have  the  other  part 
restored  to  him.  And  this  is  agreeable  to  the  general  princi- 
ple of  actions  for  money  had  and  received  to  the  plaintifTs 
use:  where  the  defendant  had  no  right  to  retain  it,  he 
must  refund  it. 

Mr.  Justice  Foster  declared  himself  to  be  of  the  same 
opinion.  There  is  no  consideration  for  the  remainder  of  the 
premium;  for  the  voyage  irom  Portsmouth  to  Halifax^ 
wherein  no  risque  was  run  by  the  insurer,  who  only  insured 
the  voyage  rvith  convoy:  therefore  he  has  no  ri^t  to  retain 
the  premium  for  this. 

Mr.  Justice  Wilmot  declared  his  concurrence  most  clearly 
and  strongly.  He  said  these  kinds  of  contracts  are  by  the 
writers  on  this  head,  called  contractus  innominati:  and  the 
rule  which  they  lay  down  concerning  them  is,  **  That  they 
**  are  to  be  determined  secundum  bonum  et  cequum/* 

The  jury  have  here  found  usag-e  "  to  return  part  of  the 
premiiun,  in  such  cases:"  which  is  a  strong  proof  of  the 
equity  of  the  thing.  And  nothing  can  be  more  just  and 
reasonable.  .  . 

-/jTthe  risque  was  once  begun^  the  insured  shall  not  deviate 
or  return  back,  and  then  say  "  I  will  go  no^  farther  under 
**  this  contract,  but  will  have  my  premium  returned." 

But  upon  this  policy,  there  are  two  distinct  points  of  time, 
in  effect  two  voyages,  which  were  clearly  in  the  contemplation 
of  the  parties:  and  only  one  of  the  two  voyages  was  made; 
the  other ^  not  at  all  entered  upon.  It  was  a  conditional  contract: 
and  the  second  voyage  was  not  begun.  Therefore  the  pre- 
mium must  be  returned:  for  upon  this  second  part  of  the 
voyage,  the  risque  never  took  place  at  all. 

This  is  agreeable  to  what  the  writers  on  this  subjett  lay 
down;  and  is  the  right  and  justice  of  the  case. 

Per  Cur*,  unanimously — 

Let  the  postea  be  delivered  to  the  plaintiff. 

Morris  vers.  Pugh  and  Harweod. 

MR.  JWJ?rffln  shewed  cause  on  behalf  of  the  plaintiff,  against  3 12.  320.  S.  c.) 
a  new  trial;  for  which  Mr.  Norton,  who  was  for  the  de-  Thursday,  19 

Nov.  1761. 
Proof  of  a  writ  actually  sued  out,  on  a  subsequent  day,  may  be  admitted  to  obviate  th^  fic- 
titious relation  of  a  declaration  to  the  first  day  of  term.  1  Ld.  Ray.  371.  Doug.  112. 
1  Tidd  198,  Peake  27.  in  note. 

fendants. 
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1761.        fendants,  had,  a  few  days  ago,  moved,  because  (as  Mr.  Nor- 
— IT ton  said)  the  evidence  of  the  writ  ought  not  to  have  been  ad- 

MORRIS  .^    ,    ^ 

^^  mitted. 

PuGH  f^  ^2^3  2onL  acUon  of  trover,  for  a  niare.  No  iU:tual  conver- 

and  Another.  ^^^  ^^  proved:  but  the  evidence  of  conversion  was  a  de- 
mand and  refusal,  on  the  second  of  May. 

It  was  objected  at  the  trial,  "  That  this  demand  and  re- 
"  fusal  appeared  to  be  subsequent  to  the  bringing  of  the  ac- 
tion:'* for  it  appeared  on  the  Nisi  prius  roVi^  that  the  bill  was 
filed  of  Easter  term;  and  consequently,  as  there  was  no  special 
memorandum^  it  must  refe;*  to  thejlrst  day  of  that  term,  which 
was  in  the  beginning  of  Apr il^  (long  before  the  time  of  the  de- 
mand and  refusal  upon  the  second  of  MayJ)  And  there  was 
no  other  evidence  "but  this,  to  support  the  declaration. 

In  answer  to  this  objection,  the  counsel  for  the  plaintiiF 
produced  the  writ;  which  appeared  to  be  sued  out  after 
the  second  of  May. 

The  counsel  for  the  defendants  objecting  to  this  evidence, 
as  not  admissible^ 

Lord  Mansfield  reserved  the  point,  for  the  opinion  of  the 
Court:  and  if  the  Court  •  should  be  of  opinion  *'  That  it  was 
"  admissible^^  then  the  verdict  (which  was  found  for  the 
jlaintiflF)  was  tp  stand;  otherwise  the  plaintiff  to  be  non-suited. 

Mr.  Morton  on  behalf  of  the  plaintiff,  said  they  had  a  right 
to  produce  the  writ,  in  answer  to  this  objection:  and  the  evi- 
dence arising  from  it  Was  sufficient  to  intitle  the  plaintiff  to  a 
verdict. 

The  relation  to  the  first  day  of  the  term  is  only  a  fiction: 
the  fact  was  in  this  case  quite  otherwise. 

When  they  groutKled  their  objections^ upon  this  fiction,  we 
shewed  that  in  fact,  the  wn7  was  ^m^AomX,  subsequent  to  ^t 
demand. 

Therefore  this  evidence  of  the  real  fact  answers  the  ficti- 
tious relation  of  the  declaration  to  the  first  day  of  the  term ; 
though  there  be  no  special  memorandum:  for,  the  bill  could 
not,  in  the  course  of  practice,  be  filed  before  the  writ  was  sued 
out ;  and  the  suing  out  of  the  writ  is  a  matter  in  Paijs. 

Mr.  Norton  contra.— They  are  concluded  hj  what  appears 
upon  the  record.  The  bill  is  x\it  first  process  upon  the  title  and 

f^r  -I  the 


.^WAl 
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the  writ  can  not  be  shewn  in  contradiction  to  it:  for,  this  would        1 761  • 

be  a  contradiction  to  the  record.  •. 

Morris 

Lord  Manstield— 'Refusal  upon  demand  is  not  an  a^guJ  ^* 

conversion,  but  evidence  of  it.  If  the   refiisal  on  the    ^^^®'' 
second  of  Mai/  had  really  been  after  the  action  brought,  I  ^^  Another. 
wt>ught  to  have  left  it  to  the  jury,  as  evidence  of  a  con- 
version before  the  bringing  of  die  action.  But  I  had  no 
doubt  of  admitting  the  writ,  to  shew  "  That  the  refusal 
^  was  before  the  commencement  of  this  suit." 

It  is  true,  if  there  be  no  special  memorandum,  the  bill,  by 
fiction  of  law,  relates  to  the  first  day  of  the  term.  But  fic- 
tions of  law  hold  only  in  respect  of  the  ends  and  purposes  for 
which  they  were  invented;  when  they  are  urged  to  an  intent 
and  purpose  not  within  the  reason  and  policy  of  the  fiction,  tl^e  ^ 

other  party  may  shew  the  truth. 

The  BILL  is  not  the  commencement  of  the  stnt;  the  writ  i  Tidd  198. 
is:  and  being  after  the  time  to  which  the  bill  relates,  shews 
that  there  should  have  been  a  special  memorandum. 

Judges  ought  to  lean  against  every  attempt  to  nonsuit  a 
plantiff  upon  objections  which  have  no  relation  to  the  real 
merits:  much  more,  when  the  plaintiiT  is  clearly  intitled  to 
recover  upon  the  merits,  and  must  recover  in  another  action. 

It  is  unconscionable  in  a  defendant,  to  take  advantage  of 
the  apices  Utigandi^  to  turn  a  plaintiff  round,  and  make  him  pay 
costs  where  his  demand  is  just.  Agsunst  such  objections  every 
possible  presumption  ought  to  be  made,  which  ingenuity  can 
suggest.  How  disgraceftd  then  would  it  be  to  the  administra- 
tion of  justice,  to  allow  chicane  to  obstruct  right  by  the  help 
of  a  legal  fiction  contrary  to  the  truth  of  the  fact! 

I  am  clearly  of  opinion  *'  That  the  right  was  rightly  admit- 
*•  ted  to  be  given  in  evidence." 

It  has  been  determined,  in  actions  upon  penal  statutes, 
which  must  be  brought  within  a  limited  time,  ^  That  the 
^  plaintiff  may  shew  die  true  commencement  of  the  prosecu- 
^  tion,  contrary  to  the  fiction":  aiid  this  being  done  in  support 
of  a  penal  action,  is  much  stronger  than  the  present  case; 
where  truth  is  admitted,  to  prevent  manifest  injury  and  wrong. 

Therefore  the  nde  oaght  to  be  discharged. 

Vol.111.  C  Mr. 
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1 761.  Mr.  Justice  Denison  concurred ;  and  mentioned  a  *  case  in 

MoR&is  Lord  Hardwicke*s  time,  where  his  lordship  would  not  nonsuit 

^^  the  plaintiff  upon  the  general  memorandum  upon  the  record; 

PuGir  becmise  it  w^  amendable. 

^  '      This  indeed,  in  the  present  case,  was  upon  evidence;  that,  in 

two:  onc.^or^    Lord  Hardwicke^s  time,  was  upon  record:  but  there  is  no  dif- 

words;  the        ference  in  reason. 

other,  for  an 

assault  and  bat-      Mr.  Justice  Wtlmot  concurred:  and  he  said  he  did  not,  nor 

***7-  ever  could  understand  what  was  meant  by  "  the  bilPs  being  the 

FIRST  process;"  for  there  musthave  been  some  other  process 

prior  to  the  filing  the  bill. 

The  writ  is  that^r^f  process,  and  may  be  shewn;  and  the 
practice  is  so;  and  it  is  right  and  reasonable  that  it  should 
be  so. 

Lord  Mansfield — This  too  was  amendable^  in  the  present 
case. 

Mr.  Justice  Wilmot — ^There  was  a  rule  made  about  amend- 
ing it;  but  I  am  very  glad  they  have  not  proceeded  upon  that 
rule ;  because  it  has  afforded  an  opportunity  of  settling  the 
point. 

The  Rule  to  shew  cause  **  Why  the  verdict  should  not 
"  be  set  aside,  and  anew  trial  had,"  was  discharged. 

sls^s.^'c.?'^'       Wright,  ex  dimiss'  William  Clymer  vers.  Littler 

Friday,  20  ^t  al'. 

Nov  i76l. 

A  void  deed  of  nPHIS  was  an  ejectment  for  certain  copyhold  lacids  within 

covenant  to  X  the  manor  of  Barnes  in  the  county  of  Surrey;  Jn  which 

Sbelr/u^n-  inanor,  there  is  a  custom  of  Burrough-English. 

opentte'as  a"°       '^^^  lessor  of  the  plaintiff,  William  Clymer ^  made  out  his 
will,  nor  as  a     title,  under  a  regular  and  imdisputed  will  of  his  grandfather  . 
revocation  of  a  yo/m  Clymer^  dated  irth  Feb.  1743,  and  executed  in  the  pre- 
formep  wiU.        gence  of  thr«e  witnesses,  disposing  of  his  freehold,  as  well  as 
of  this  copyhold  estate  to  the  lessor  of  the  plaintiff  in  fee;  the 
testator  ^ohn  Clymer  having  previously  surrendered  the  copy- 
hold to  the  use  of  his  will. 
# 

The  title  of  the  defendants  (who  were  purchasers  under  an- 
other Willidm  Clymer^  second  and  youngest  son  of  John^  and 
uncle  to  William  the  lessor  of  the  plaintiff,)  depended  upon 
another  subsequent  will  (or  ihstrument  which  they  called  a 
will)  made  by  the  said  John^  as  they  alledged,  on  the  20th  of 

Sep- 
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September  1  r45 :  which,  they  contended,  was  at  least  a  REVO-       1 761 . 

CATION  of  his  former  will  in  1743.  And  if  it  be  only  a  re-  ~ 
VOCATION  of  the  former  will,  then  William  the  yoimgest  son         dimbs 

of  yohn  must  inherit  as  heir  in  Burrough-English.         ^  Ci.ymer 

This  will  or  instrument  of  1 745,  (which  was  not  under  seal)     •     ^" 
was  all  vrritten  by  one  William  Medlicottj  who  was  son-in-law  and^AnoU^r 
to  the  said  jfohn  Clymevy  (having  married  his  only  daughter 
Ametfm)  / 

It  was  also  indorsed  on  the  back,  in  the  same  hand-writing 
of  the  said  William  MedUcott^  in  these  words — '*  The  cove- 
**  N  ANT  and  AGREEMENT  of  John  Ch/mer:^*  and  it  was  wit- 
nessed by  the  same  William  Medlicott  and  one  Elizabeth 
MtchelL 

The  body  of  it  was  in  these  words,  *'  £lnow  all  men  by  these 
**  presents,  That  I  John  Clymer  of  Barnes  in  the  county  of 
^^  Surrey^  gent,  have  this  day  covenanted  and  agreed  in 
**  the  manner  and  form  following,  that  is  to  say;  for  natural 
^'  love  and  affection  which  I  have  and  bear  to  my  son  and 
"  daughter  and  grandson  herein  after  named,  I  do  make^  con' 
**  stitute  and  appoint  the  several  estates  and  sums  of  money 
**  following,  after  the  decease  of  myself  and  Amey  my  ii^ife,  to 
^'  come  to  and  be  given  to  them.  But  first  of  all,  my  estate 
*'  called  Barnes  and  Hopton^  to  my  wife  for  her  life;  and  after 
^^  her  decease,  all  that  eighteen  pounds  a  year,  to  n^y  son 
**  William  Clymer  for  his  life;  and  aiter  his  decease,  to  William 
**  Clymer  my  grandson.  And  as  to  all  those  copyhold  mes- 
^^suages,  lands  and  tenement  at  Barnes  in  the  county  of 
**  Surrey^  (which  is  the  estate  in  question  j  "  To  my  daughter 
**  Amet  the  wife  o/*  William  Medlicott,  her  heirs  and  assigns 
*'*'for  ever;  to  take  and  hold  the  same  after  the  immediate 
^^  death  of  myself  and  said  wife,  and  not  before.  Dated  20 
«  September  1745.  John  Clymer.  Witness,  Elizabeth  Mtcf^ell 
*t  — WiUiam  Medlicott.'^ 

It  happened,  in  fact,  that  this  Amey  Medlicott^  daughter  of 
John  C.ymer  and  wife  of  this  William  Medlicott^  died  before 
her  father. 

la 
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In  order  to  be  better  understoodi  I  will  give  a  short  pedi- 
'gree  of  the  family;  and  specify  the  particular  times  of  their 
respective  deaths. 


CM  John  Clymbr»  the  testator  seised 
in  fee,  died  in  April  1746.  He  had  issue, 
by  hfs  wife  Jmey,  two  sons  and  one 
daughter. 


seised  -j  rA 

issue,  I         \  C 
d  one  f  "T  j  ti 


Amby,  wife  of  old  yohn 
Ciymer,  died  in  his  life- 
time, viz.  7  February  1745. 


John  Clymbr,  eld- 
est son  died  in  his  fa- 
ther's life-time;  leav- 
ing issue,  a  son  and  a 
daughter. 


William  Clymbr, 
second  son  died  a  wi- 
doweTr  ^thwt  i*fue> 


Amby  Clymbr  married  fF/rV- 
liofn  Mediicatt:  she  died  in 
her  father's  life-time,  vi>.  in 
January  1745,  vithout  isiue. . 


WilliamClymer, 
lessor  of  the  plaintiff. 


AmeyClymbr,  died 
an  infant 


Upon  the  death  of  old  yohn  Clymcr^  in  1746,  his  second 
son  William  Clymer  was  admitted  to  this  copyhcJd  estate,  (the 
premises  in  question,)  as  heir  in  Burrougli-EngUsh:  the  above 
mentioned  will  of  old  John  Clymer  in  1743,  being  then  un^ 
KNOWN  to  every  body  except  the  above  named  William  Medli" 
cotty  who  had  it  in  his  possession  hut  secreted  it. 

This  William^  youngest  son  of  yohn^  ^njoyed  the  estate  un- 
til 1751;  and  afterwards  aliened  it  to  one  Mitchell;  who 
was  admitted  in  1751;  and  afterwards  sold  it  to  one  Penley. 
Penley  was  admitted;  and  afterwards  sold  part  of  it  to  Littler^ 
one  of  the  present  defendants;  who  was  admitted  to  that 
part:  the  other  part  descended  to  Penley^s  heir;  who  was  ad- 
mitted thereto,  and  then  sold  it  to  Pelham^  another  of  the 
present  defendants;  who  was  olso  admitted  in  due  manner. 

During  the  time  of  all  these  transactions,  the  lessor  of  the 
plaintiff  was  at  first  a  minor ^  then  at  sea  always  ^^r,  and  re- 
mained ignorant  of  the  will  in  1743;  till  the  death  oi  Wil- 
liam JUedlicottj  who  produced  it  when  dying,  and  directed  it 
to  be  delivered  to  the  lessor  of  the  plsdntiff. 

William  Medlicott  died  in  May  1747.  He  had  the  custody 
of  both  wills,  till  a  few  weeks  before  his  death.  The  latter 
will  w^ found  amongst  his  papers.  The  former  was  delivered 
by  the  said  William  Medlicott  to  one  Edwards^  about  three 
weeks  before  his  death:  and  it  was,  about  three  months  after, 
delivered  to  William  Clymer  the  lessor  of  the  plaintitf ;  who 
was  then  about  two  years  under  age,  but  proved  it  in  1751. 

After 
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Aftor  diU  di^coyeiy,  the  leMor  of  the  plaintiff  did  not  bring       1  /61  • 

this  ejectment,  till  after  an  acquiescence  of  14  or  15  years — — 

from  his  uncle's  first  admission  to  it  upon  old  John^s  death;  Rioht 

Or  at  least  ¥rithout  Ae  nephew's  setting  up  any  claim  within    ^lyme^ 
that  time;  during  which  his  uncle  WUIiam^  or  the  purcha-  ^^ 

sers  under  lufx^  had  been  in  quiet  possession.  Littler 

At  the  trial,  the  lessor  of  the  plaintiff  produced  and  proved        Another, 
the  will  of  1743:  under  which,  he  was  devisee  of  this 
estate,  in  fee. 

To  encounter  this  evidence,  the  defendants  produced  thi« 
will  or  instrument  of  1745:  and  both  the  witnesses  to  it  {Eli- 
zabeth  Mitchell  and  William  Medlicoit)  being  dead,  they 
proved  their  hand- writings,  and  also  the  hand- writing  of  old 
John  Clymery  in  the  common  and  ordinary  form. 

Whereupon  the  plaintiff's  counsel  insisted,  that  this  will  or 
instrument  was,  in  the  first  place,  an  absolute  forgert;  and 
in  the  next  place,  that  in  point  of  law,  it  could  hot  operate  as 
a  REVOCATION  of  the  will  in  1743. 

And  they  called  Miry  Victor^  sister  to  the  said  William 
MetUicoit^  who  was  one  of  the  subscribing  witnesses  to  the  will 
or  instrument  of  1745:  which  Mary  Victor  swore,  ^^That 
^  whilst  she  was  attending  her  said  brother  William  Medlicott 
^^  in  his  last  illness,  and  about  three  weeks  before  his  death, 
"  he  pulled  out  of  his  bosom  the  will  of  1 743,  and  said,  "  It 
«  was  the  true  wiD  of  John  Clymer^*;  and  then  delivered  it 
**  to  her,  with  directions  to  deliver  it  over  to  William  Clymer 
**  the  lessor  of  the  plaintiff  or  to  Mr.  Faulkner. ^^  And  she 
added,  ^^  That  one  Edwards  was  present  at  the  time." 

This  Edwards  (who  had  been  already  called  on  the  part  of 
the  defendants,  to  prove  the  hand- writingof  Elizabeth  Mitchell^ 
one  of  the  witnesses  to  the  will  or  instrument  of  1745,)  on 
being  cross-examined  on  the  part  of  the  plaintiff,  confirmed 
Mary  Fictor^s  evidence  **  That  Medlicott  did  pull  the  will  of 
'*  1743  out  of  his  bosom,  and  gave  it  to  her  with  such  direc- 
*^  tions  as  she  bad  deposed." 

Upon  Mary  Victor^s  CROSS-examination  by  the  counsel  for 
the  (kfendants^  she  not  only  persisted  in  what  she  had  before 
deposed,  but  also  added  that  at  the  same  time  that  IVilliam 
Medlicott  prodxxced  the  will  of  1743,  as  the  true  will  of  old 
ydhn  C/ymery  He  ACK^iOwiEDCED  and  declared  to  her 

"That 
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^^  That  the  said  will  or  instrument  of  1745  was  forged  by 

"  HIMSELF." 


No  objection  was  made  to  this  evidence,  by  the  counsel  for 
the  defendants,  at  the  trial. 


Wright 
ex  dimiss. 
Cltmer 

Littler  The  judge  and  jury  (a  special  one)  perused  and  examined 
and  Another,  the  two  instruments  of  1743  and  1745,  and  their  diflFerent 
signatures; — ^and  took  notice  of  the  circumstances  of  the  latter, 
being  all  of  the  hand-writing  of  this  William  Medlicott  him- 
self; and  disposing  of  a  fee  to  MedHcotfs'owa  wife:  and, 
upon  the  whole,  they  were  all  of  opinion,  "  That  it  was  a 
**  FORGERY."  And  the  judge  directed  the  jury  to  find  for  the 
plaintiff:  which  they  did. 

On  Tuesday  lOth  November  1761,  ^r.  Norton  moved,  on 
bekalf  of  the  defendants,  for  a  new  trial;  upon  the  foot  of  a 
misdirection  by  the  judge  who  tried  the  cause,  upon  a  point  of 
evidence:  and  a  rule  was  made  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted. 

This  cause  coming  on  to  be  argued  yesterday,  (19th  Novem- 
•  I  have  already  ^^'^  ^  '^^^ 0  ^^*  Justice  Wilmot  reported  the  ♦  evidence  from 
endeavoured  to  Lord  Chief  Justice  Willes;  who  tried  the  cause,  and  who  was 
throw  the  whole  satisfied  with  Ae  evidence,  and  reported  that  no  objection  was 
dwl**'^'  I  *  ^^de^  «^  ^A^  trial^  to  the  evidence  given  by  this  witness  Mary 
able/**    ^**  Ftctor. 

Mr.  Justice  Wilmot  having  made  his  report,  and  several  a^- 
ditionalcircumstances^  not  mentioned  in  thereportjhsLving  been 
agreed  by  the  counsel  on  both  sides;-^ 

Mr.  Norton  proceeded.  He  objected  to  the  admission  of  this 
evidence^  as  being  only  heaji-sat  evidence.  What  Medlicott 
said,  ought  not  to  be  admitted  or  regarded:  for  it  was  not  said 
ypon  oath^  nor  was  there  any  opportunity  o{  cross-examining 
him. 

Indeed,  this  evidence  would  have  been  of  little  or  no  weight, 
even  if  he  had  given  such  a  testimony  himself;  after  having 
himself  solemidy  attested  this  will,  as  a  witness  to  it. 

This  pretended  declaration  was  made  near  fifteen  years  ago 
(for  he  died  in  1747:)  and  yet  the  ejectment  was  ndt  brought 
till  1761. — ^This  sort  of  evidence  shall  not  overturn  a  tide 
confirmed  by  so  many  years  possession. 

Besides, 
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Besides,  we  are  z  purchaser  for  a  valuable  consideration  un- 1761  • 

der  the  heir  at  law;  to  whose  title  no  objection  was  ever     weight 
'*^^-  ,  exdimiss. 

Mr.  EHab  Harvey ^  for  the  plaintiff,  admitted  the  possession     ^i- ^mer 
to  have  gone  in  the  course  of  descent  in  Burrough^EngUsh:  buj    ,  ttler 
observed  that  the  granting  new  trials  is  not  so  necessary  in  ^^  Another 
ejectment  as  it  may  be  in  odier  cases ;  because  it  is  easy  to 
bring  another  ejectment. 

As  to  the  length  of  time  they  have  been  in  possession— ^tV- 
Sam  the  grandscm  (the  lessor  of  the  plaintiff)  was  poor^  a  minor 
at  sea^  and  ignorant  of  the  will  in  1743. 

Our  title  stood  upon  an  unexceptionable  will.^  Their's  is  ra* 
ther  a  deed  of  covenants:  but  they  insisted  upon  it  as  a  testa-- 
fnentary  act  and  a  revocation. 

Their  own  witness,  Edwards^  proved  in  the  course  of  giving 
his  evidence,  ^^  That  Medlicott  did  produce  out  of  his  bosom, 
**the  will  of  1743,  and  delivered  it  to  Mary  Victor^  to  he 
**  given  to  the  lessor  of  the  plaintiff  or  to  Mr.  Faulkner.'^'* 

We  called  this  Mary  Victor^  not  to  give  evidence  of  the  for  • 
rrn/,  but  to  impeach  the  credit  of  their  evidence  William  med' 
Ttcott.   ' 

Ir  MedHcott  had  been  livings  he  must  have  been  called  to 
prove  the  will.  And  if  he  had  owned. ^"^  That  he  forged  it^'^  it 
could  79^^. have  been  established:  or  if  he  had  proved  the  execu- 
tion of  it,  we  should  have  been  at  liberty  to  discredit  his  per- 
sonal evidence,  by  shewing  **  That  he  had  himself  owned  it  to 
"  be  a  forgery.'*'*  And  surely,  we  may  give  the  same  evidence 
after  he  is  dead^  in  contradiction  to  the  proof  made  by  other 
persons,  of  his  hand-writing. 

In  the  second  instrument  of  1745;  there  is  a  disposition 
^^Xo  Medlicotfs  vfik^  in  fee:"  she  died  before  the  testator. 
But  it  was  no  will^  no  testamentary  act^  nor  even  a  deed* 

This  is  the  verdict  of  a  special  jury.  And  Lord  Chief  Jus- 
tice Willes  compared  the  papers,  and  declared  "  That  it  bore 
**  the  appearance  of  a  forgery."  The  jury  thought  so  too. 
And  their  verdict  ought  to  stand. 

Lord 
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1761*  Lord  Mansfield  ordered  both  the  wills  or  instruments 

'iyi^iQHT  ^^  ^  produced  here,  to  day:  to  which  time  it  was 

cxdimiss.  adjourned. 

Clymbh  ^^  ^y  being  now,  accordingly  produced-^ 

LiTTLSA  Bf  r.  Norton  for  the  defendants,  proceeded,  to  the  following 
and  Another,  effect.  We  could  have  proved  this  will,  even  without  caUing- 
MedUcott^  if  both  the  witnessels  had  been  living:  or  if  Medii- 
cotty  himself  had  bee]ji  alive  and  been  called,  he  might  have 
explained  the  occasion  of  his  saying  such  words  to  such  a 
person  and  at  such  a  time. 

'  The  consequence  of  admitting  such  evidence  as  this  is, 

would  be  fatal:  and  no  purchaser  under  a  will  could  be  safe. 

Here  were  many  notorious  changes  of  the.  property;  and 
an  absolute  acquiescence  all  the  time,  by  the  lessor  of  the 
plaintiff. 

The  wills  are  now  both  of  them  before  the  court*  That 
of  1745  enures  either  as  a  will  of  copyhold  land;  or  as  a 
good  writing  to  appoint  the  uses  of  a  surrender  of  copyhold 
kind;  or,  at  least;  as  a  revocation  of  the  will  made  in 
1743. 

First,  it  is  a  good  will  of  copyhold  lands.    Copyhold  lands 

are  not  within  me  statute  of  frauds,  and  no  witnesses  atallnrc 

necessary  to  such  a  wilL  It  is  a  good  will  under  the  statute  d 

*  33  H.  a  c.  1.  -^^^  8.  *  That  statute  only  requires  ^  That  it  be  a  will  in 

*'  writing.^'* 

I  agree  that  here  is  no  disposition  of  the /^r^ono/ estate,  or 
any  appointment  of  an  executor.  But  still  it  is  a  good  will 
of  copyhold  land :  for  neither  of  those  are  necessary  in  a  will 
of  copyhold  land.  It  g^veal  an  estate  for  life  ^to  .his  wife, 
with  remainder  to  WilUam  Oymer^  under  wiiom  we  claim. 
And  the  ecclesiastical  court  have  received  it,  and  suffered  it 
to  be  proved  as  a  xML 

Secondly,  it  is  vl  good  instrument  to  appsint  the  uses  of  a 
surrender. 

Ant  writing  is  sufficient  for  this  purpose:  it  needed  not 
any  attestation. 

Thinlly,  at  least,  it  will  operate  as  revocation. 

Revocations 
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ex  dimiss. 
Clymsr, 

v. 

Li  r  rLsE 

and  Another. 
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Rt^mcaiimB  vrefao^nred^  both  in  law  and  equity.  There 
sotf  many  methocb  of  revocation:  a  will  may  be  revoked 
by  mere  operation  of  knv^  without  the  intention  of  the 
party.  A  feoflftnent  without  livery,  a  bargain  and  sale  with- 
out inrolment,  a  grant  without  attornment,  are  sufiBcient  to 
doit. 

But  by  his  arum  oct,  a  nian  may  by  writing  revoke  one  vrill, 
without  mtd^ing  another. 

Before  the  statute  of.  frauds,  he  might  have  revoked  it 
^erbaUy^  by  mere  parol  only. 

Any  act  inconsistent  with  the  will,  though  ineffectual toUht 
purpose  it  was  intended  for,  yet  being  done  by  the  maker  of 
the  will,  is  a  revocation;  because  it  shews  his  intention  to 
revoke  the  disposition  he  had  before  made  of  his  estate. 

This  wHting  fully  shews  the  animus  revocandi:  which 
alone  is  sufficient.  It  is  indeed  a  very  inaccurate  instrument: 
but  it  is  in  writing;  and  he  says  *  **  I  have  agreed  that  my*  vide  ante  p. 
^  estate  shall  go  so  arid  so."  And  this  will  or  writing  shews  ^245. 
his  intention  of  a  tdtal  revocation  of  the  former:  for,  by 
this,  he  disposes  of  his  land  to  a  very  different  purpose  from 
the  former  disposition  of  it  by  the  will  of  1743. 

Both  wills  were  read  in  Court. 

Mr.  Harvey  and  Mr.  Zer  argued  for  the  lessor  of  the 
plaintiff,  William  CHymer,  the  grandson. 

They  observed  that  Mr.  Norton! s  objection  was  confined  to 
the  evidence  of  Mary  Victor^  sister  to  William  Medlicotty  one 
of  the  witnesses  to  the  will  of  1745:  and  they  observed  too, 
that  her  evidence  was  corroborated  by  the  evidence  of  Mr. 
Edwards y  one  of  their  own  witnesses. 

But  it  was  to  be  further  observed,  they  said,  that  the  ver- 
dict was  not  founded  on  this  evidence  only.  For  the  special 
jury  actually  saw  and  deliberately  perused  the  will  or  instru- 
ment of  1 745;  and  upon  such  view^  inspection^  and  examina- 
tion^ and  upon  all  the  circumstances  of  the  disposition,  they 
judged  it  to  be  a  forgery. — Besides,  no  objection  was  taken 
10  thk  evidence,  at  the  trial.  They  might  have  objected  to  it 
tiien,  or  demurred  to  it. 

Vol.111.  D  As 
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ex  dimiss. 
Clymer, 

V, 

Littler 
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As  to  acjuiescence.^^Thc  lessor  of  the  plaintiff  was  but 
seventeen  years  of  age,  when  his  grandfather  died;  was 
always  poor;  and  was  at  sea,  the  most  part  of  his  time. 

But  as  to  the  evidence  itself — ^it  was  strictly  and  legally 
admissible*  It  was  not  given  in  order  to  prove  the  forgery; 
and  Another.  ^^^  ^  discredit  their  evidence  arising  from  the  proof  of 
P  ak   181  MecUicotfs  hand.   Medlicott  must  have  been  called  if  living; 

and  would  have  overturned  the  will  or  writing  of  1745, 
by  giving  this  evidence  of  what  Mary  Victor  swears  he 
owned  to  her.  The  present  proof  is  only  "  That  he  was 
*^  a  subscribing  witness."  And  this  evidence  might  be  and 
was  proper  to  be  given  to.  take  off  the  force  of  such  his 
attestation. 

As  to  the  legal  operation  of  this  will  or  instrument  of  1 74^. 

Vmt,  \i\s  no  goodwill  of  luKYiiioi  any  \\vidi  there  is  no 
animus  testandi;  no  publication ;  no  mark  of  a  will. 

Secondly,  Neither  can  it  be  a  sufficient  appointment  of 
the  uses  of  ^  surrender  made  to  the  use  of  a  will;  when 
it  is  not  a  will  at  all,  nor  even  a  testamentary  appointment. 

Thirdly,  Nor  can  it  operate  as  a  revocation  of  die 
former  will.  Here  are  no  words  of  revocation;  no  decla- 
ration of  an  inclination  to  it:  no  such  intention  appears.  Re- 
•  29  C.  2.  c  3.  vocations  are  not  favoured  now:  the  statute  of  *  irauds  setdes 
the  point,  in  what  manner  they  shall  be  made.  Feoffioients 
to  uses,  bargains  and  sales  inrolled,  and  grants  operate  by 
relation  to  the  life-time  of  the  testator :  and  a  feofiment 
without  livery,  a  bargsun  and  sale  without  inrolment,  or  a 
grant  without  attornment,  are  only  incomplete.  But  a  mere 
covenant  "  To  make  a  feoffment  in  fee,'*  without  more,  is  no 
revocation  of  a  will:  as  was  determined  in  the  case  of 
Montague  v.  Jeffereys^  in  Moore  429.  and  1  Ro.  Abr.  615. 
pi.  3. 

Litde  or  nothing  is  to  be  found  about  revocations  of  wilb 
oi  copyhold  lands.  But  it  has  never  been  determined  **  That 
"  a  will  of  copyhold  is  not  within  the  revoking  clause  of  the 
"  statute  of  frauds." 

A  will  of  copyhold  lands  cannot  now  be  revoked  by  pa* 
rol:  it  must  be  by  some  other  will  declaring  the  same.  In  the 
case  of  Eggleston  et  al.  v.  Speke^  3  Mod.  258.  the  second 
will  did  not  operate  as  a  revocation  of  the  former;  because 

it 
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It  was  not  a  good  will  in  all  particulars,  and  there  w9snosuch        1761. 

declared  intention.  Cart  Aero  79.  S.  C.  ""Tr 

Wright, 

But  a  mere  ctroenant  and  agreement  will  not  revoke  a  will.     ^*  climiss. 

1  Ro.  Abr.  615.  pL  3.  Tide  devise^  letter  P.  And  yet  that     ^^''^^^y 

was  a  covenant  in  pursuance  of  a  marriage:  which  msdces  it  a     t     ^* 

very  strong  case.  and'A^ouTer. 

The  words  ^*' constitute  andappovnf^  are  not  testamentary 
words:  nor  is  there  zny  publication  of  this  writing.  It  is  not 
tinder  seal:  which  it  ought  to  be,  in  order  to  revoke  what  is 
under  seal.  Therefore,  as  an  appointment^  it  cannot  revoke 
the  former  wilL  It  ought  also  to  have  been  done  in  the  pre- 
sence of  three  witnesses,  by  the  statute  of  frauds.  The 
twenty-second  section  takes  care  of  the  revocation  even  of 
wiUs  of  PERSONAL  cstatcs;  though  it  does  not  meddle  with 
the  making  them.  And  this  is  a  ground  for  a  presumption 
"  That  the  legislature  considered  e^/^Aoi^  wills  to  be  within 
**  the  provision  of  the  statute,  as  to  the  revocation  of  them, 
"  too." 

The  revocation  in  the  present  instance,  must  be  extended 
to  the  wiU  of  the  freehold  as  well  as  of  the  copyhold,  if  it 
operates  at  all :  it  can  not  operate  as  a  revocation  of  part  of 
the  former  will,  and  not  as  a  revocation  of  another  part.  It 
must  be  an  intention  to  revoke  the  whole:  it  must  intend  to 
give  to  another  J  as  well  as  to  taJke  from  the  former.  In  the 
case  of  Onions  v.  Tyrer^  1  Williams  345,  Lord  Cowper  ar- 
gues upon  this  principle,  ^^  That  if  the  second  devisee  took 
^  nothing,  the  first  devisee  could  lose  nothing."  But  in 
ttus  case  now  before  the  court,  nothing  is  given  to  any  other 
person.  This  covenant  is  no  revocation  of  a  will.  2  Peere 
Wtliiams  623.  Cotter  v.  Layer.  And  it  can  not  take  effect  as 
a  testamentary  revocation. 

The  defendants  can  not  be  purchasers  for  a  valuable  con- 
sideration, under  a  public  notoriety ;  and  without  notice  of 
our  claim.  All  the  purchasers  were  under  notice  of  a  will: 
and  the  defendants  consulted  counsel  upon  the  validity  of  it. 

This  evidence  is  admissible;  because  it  was  the  solenm  de- 
claration of  a  dying  man  to  his  nearest  relation;  which  is 
equal  to  an  oath:  for  such  declarations  of  dying  men  have 
been  admitted  as  evidence  even  in  cases  of  murder.  So  that 
it  ought  not  to  be  called  "  mere  hearsay  evidence." 

But  their  objection  comes  too  late;  as  it  was  not  taken 
upon  the  trial:  they  even  cross-examined  the  witness.  So  is 
Lucases  Rep.  202,  203.  H.  12  Ann.  B.  R.  ^een  v.  Cor- 
poration oj  Helston — ^^  If  counsel  do  not,  at  the  trial,  insist 

"upon 
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iy61#  **  upon  an  objection,  there  ought  to  be  no  new  triaL'^  Ji*  2  G. 

Wright  ^*  Fitz-Gibb.  40.  anonymous.  Mr.  Lee  moved  for  a  new  trials 

ex  dimiss'  ^^^^^^^^  ^**  client  had  made  a  mistake  in  point  of  evidence: 

Clymbr  ^^^  ^^  ^^  denied;  because  "  Vigilaniibua  non  dormientibus 

V.  ^jura  subserviunt*^ 

T  jlTTf-gll  

and  Another       '^^^  express  evidence  of  the  directy^r^^ry  came  out  upon 
*  Mr.  Knowler*s  CKOss-examination  of  our  witness  (this  Mary 
Victor/)  not  upon  our  examination  of  her. 

Mr.  Norton^  in  reply. — ^This  will  of  1745,  says  "  I  i^- 
**  point  my  lands  to  come  to  and  be  given  to,  &c."  It  can  not  be 
a  covenant  to  stand  seised:  there  is  no  sealy  no  covenantee,- 
and  besides  it  is  copyhold;  of  which  there  cannot  be  a  cove- 
nant to  stand  seised.  It  must  operate  as  a  revocation* 

Wills  of  copyholds  are  not  within  the  statute  of  frauds^ 
either  as  to  the  making  or  as  to  the  revocation  of  them.  They 
stand  just  as  they  did:  the  revoking  clause  can  never  extend 
to  them,  when  the  enacting  clause  does  not. 

As  to  the  case  of  Eggleston  et  al'.  v.  Speke:  3  A^od*  258. 
—The  nature  of  the  estate  is  different  from  this.  This  is  a 
revocation  of  the  will  in  toto^  quoad  the  copyhold  land. 

A  tuill  may  be  good  as  to  copyhold^  though  bad  as  to  free' 
hold:  therefore  so  also  may  a  revocation  be. 

An  instrument  may  operate  as  a  revocation:  though  it  be 
void  as  to  its  professed  end  and  intention:  as,  for  instance,  a 
will  devising  land  to  a  papist. 

As  to  the  case  in  1  Peere  Williams  345— There  was  no 
intention  to  revoke  the  will,  and  let  in  the  heir  at  law« 

But  in  the  present  case,  the  two  acts  of  the  testator  are 
inconsistent.  This  is  not  a  covenant  to  do  the  thing;  but  actu^ 
aUy  doing  it;  it  does  not  rest  injuturo. 

Nothing  passes  by  a  feoffment,  without  livery;  or  by  a  bar- 
gain and  sale,  without  inrolment;  or  by  a  grant  without  at- 
tornment: and  therefore  in  such  case,  there  can  be  no  refe- 
rence backwards. 

Lord  Mansfield — ^The  defendants  came  to  the  trial,  ap- 
prized of  the  plaintiff's  title,  and  prepared  to  encounter  it. 

There 
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ex  dimias. 

Cltmbr, 

LiTTLCft 

and  Another. 
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Thtre  is  no  doubt  as  to  the  will  of  1743;  which  is  the 
plaintiff's  title.  The  only  answer  to  it,  which  the  defend* 
ants  now  alledge,  is  "That  the  instrument  of  1745  has  re- 
voked it."  And  diey  do  not  suggest  that  they  can  give  any 
new  evidence  in  support  of  that  instrument  or  the  point  of 
revocation.  The  jury  have  found  for  the  plaintiff:  conse- 
qucndy,  **  That  the  will  of  1743  was  nof  revoked."  Lord 
Chief  Justice  JFiiies  is  satisfied  with  the  verdict.  This  mo- 
tion therefore  and  the  argument  in  support  of  it,  as  there  is 
no  pretence  that  the  defendants  can  mend  their  case  upon  a 
new  trial,  is  in  the  nature  of  an  appeal  from  his  opinion. 

There  are  three  grounds,  any  one  of  which,  if  made  out, 
is  sufficient  to  support  this  verdict.  If  the  instrument  of 
ir45,  W2»firged;  if  it  was  olUained  by  fraud  a)id  imposition^ 
though  not  forged;  or,  though  duly  and  fedrly  executed,  if 
it  be  no  revocation. 

As  to  the  first  ground,  the  defendants  complain,  that  the 
Chief  Justice  misdirected  the  jury,  by  leaving  to  them  as  evi- 
dence the  declaration  of  Medlicott  "  That  he  forged  it." 

Answer.  It  came  out  upon  their  own  examination;  they 
made  no  objection  to  it  at  the  trial;  and  it  certainly  was  a 
circumstance  proper  for  the  jury  to  consider.  The  compe- 
tence of  evidence  depends  upon  the  circumstances  imder 
wluch  it  is  given.  The  will  of  1743  is  set  up  after  fifteen 
years.  It  was  necessary  to  shew  how  it  was  secreted,  and  g  £  ^  ^g^ 
how  discovered,  the  declaration  of  Medlicott  in  his  last  ill- 
ness, when  he  produced  and  delivered  it  for  the  use  of  the 
^biinufi^  is  allowed  to  be  competent  a]>d  material  evidence. 
The  instrument  of  1745  was  equally  in  his  custody  and  se- 
creted. The  account  he  gave  of  it  in  his  last  moments  is 
equally  proper.  Even  though  it  had  been  upon  an  examina- 
tion by  the  plaintiff,  (especially  as  it  was  all  written  and  wit- 
nessed by  him,  and  gave  the  premises  in  question  to  his  wife,) 
«s  the  account  was  a  confession  of  great  iniquity,  and  as  he 
could  be  under  no  temptation  to  say  it,  but  to  do  justice  and 
.ease  his  conscience;  I  am  of  opinion  **The  evidence  was 
"proper  to  be  left  to  the  jury." 

But  independent  of  this  declaration,yir^^r2/  or  fraud  was 
opparent.  Medlicott  appears  to  have  been  a  bad  man.  It  is 
ail  written  by  hinx,  and  gives  the  fee  to  his  wife,  in  prejudice 
of  John  Clymer^s  male  issue.  It  is  worded  as  an  irrevocable 
settkment;  without  cause  or  consideration.  Medlicott  never 

dared 
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1T61*  dared  to  produce  it;  and  chose  rather  to  conceal  the  will  of 
^^j^jj^  1743,  that  the  younger  son  might  be  admitted  and  possess 
exdimiss.    the  premises. 

Cltmer,         g^  lastly,  This  paper  is  no  revocation.  It  is  no  will:  and 
J     ^'  therefore  can  not  direct  the  uses  of  the  surrender.  It  is  no 

and  AnothCT  conveyance.  It  is  no  agreement  with  any  body.  It  does 
*  not  purport  having  been  delivered  to  or  for  the  use  of  any 
body.  There  is  no  proof  that  it  was  out  of  the  custody 
of  ^ohn  Clymer,  before  his  death.  It  ought  not  to  have 
been  out  of  his  custody;  because  it  is  voluntary  and  with- 
out any  consideration.  He  could  not  have  been  obliged  to 
perform  it.  Then  it  amounts  to  no  more  than  his  bare  say- 
mg  "  That  he  intended  to  make  a  will  or  surrender  to  the  use 
"of  his  daughter,  in  fee;"  and  dlrV/ neither.  An  intention 
to  revoke  by  a  future  act  which  a  man  can  not  be  compelled 
to  perform,  is  no  revocation,  till  the  act  is  done*  All  the  cases 
are  so:  and  the  reason  is  evident. 

It  is  to  no  purpose,  to  grant  a  new  trial;  because  I  am  sa- 
tisfied that  the  verdict  is,  in  ever}-  lig^t,  agreeable  to  the  true 
^  justice  of  the  case. 

Was  it  a  measuring  cast,  or  if  the  defendant  had  been  sur- 
prized by  the  plaintiff's  title,  I  should  have  thought  otherwise. 

The  defendants  are  purchasers  from  the  heir  of  a  copy- 
holder duly  admitted.  There  has  been  a  possession  above 
fifteen  years.  The  title  set  up  by  the  plsdntiff,  is  a  will  con- 
cealed. 

But,  be  these  favourable  circumstances  as  they  may,  the 
trial  had  is  satisfactory  beyond  a  doubt:  and  the  defendants 
can  not  mend  their  case.  Therefore  it  would  be  vain  and 
vexatious,  to  grant  a  new  trial. 

The  three  other  judges  declared  their  entire  concurrence; 
but  declined  expatiating  upon  it,  or  entering  into  particulars, 
as  Lord  MansfieldhsA  so  very  fully  gone  through  it. 

PurCur\ 
'     The  Rule  must  be  discharged. 


(1  Black.  Rep.  R^x  vers.  Jamcs  Wheeler. 

311.  S.  C.  but 

not  S.  P.)         rnpHE  defendant  came  up,  to  receive  the  judgment  of  the 
Nw.  1761.  A    Court;  having  been  reported  in  contempt. 

Party  in  con- 
tempt for  filing  a  bill  in  chancery  to  set  aside  an  award,  afler  entering  into  rule  of  court  of 
king's  bench,  to  abide  by  it,  discharged  without  any  fine>  rather  than  set  a  small  one  for  so 
hi^  an  offence.  rjn 
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The  contempt  was  this — the  defendant  Wheeler y  being  a        1761. 
vintner,  had  bought  two  pipes  of  wine  of  one  James  Stuart        p 
Tulk:  which  wine  the  defendant  asserted  to  be  adulterated  and 
bad,  and  therefore  refused  to  pay  for  it.  Whereupon  Tuli  Whe^lbb 
brought  his  action  against  him  for  the  price.  At  the  trial,  die 
matter  was,  by  consent  of  both  parties,  (probably  to  con- 
ceal the  secrets  of  the  trade,  and  the  nature  and  degree  of 
mixing,)  referred  to  the  arbitration  of  one  Mr.  Charles  Cor- 
deroy:  Wheeler  consented  to  abide  by  his  award,  and  not  to 
bring  any  bill  in  equity.  This  rule  of  nisi  prius  was  made  a 
rule  of  this  court.  Corderoy  awarded  "  That  Wheeler  should 
"  pay  Tulk  a  certain  sum  of  money,  (about  20/.)  for  diis 
**  wine.**  Wheeler  refused  to  pay  the  money  awarded;  and 
moved  this  Court  **  To  set  aside  the  award." 

Upon  hearing  that  motion,  the  Court  thought  there  was 
no  ground  to  set  aside  the  award ;  but  that  it  ought  to  be  per- 
formed. Upon  which,  the  defendant  performed  the  award, 
and  paid  the  money.  Afterwards,  he  was  so  ill  advised  as  to 
bring  a  long  bill  in  the  court  of  chancery.  The  plaintiff 
here  (defendant  in  equity)  moved  this  Court  for  a  rule  to 
shew  cause  why  an  attachment  should  not  issue  against  him, 
for  bringing  a  bill  in  equity,  contrary  to  the  rule  of  this  Court 
made  by  consent. 

Upon  the  motion,  the  Court  expressed  their  resentment, 
and  made  a  rule  to  shew  cause. 

The  vacation  then  coming  on,  the  defendant  filed  a  supple- 
mental bill  in  chancery,  statmg  the  motion  for  an  attachment, 
and  praying  an  injunction  and  relief. 

The  plaintiff  here  (defendant  in  equity)  pleaded,  in  bar, 
the  rule  of  this  court:  which  plea  was  allowed. 

Upon  shewing  cause  here,  against  the  attachment,  the 
Court,  from  abundant  indulgence,  heard,  a  second  time, 
every  thing  which  could  be  said  to  impeach  the  award.  But 
they  continued  of  their  former  opinion,  in  support  of  the 
aw^ird:  and  the  rule  for  the  attachment  was  made  absolute  of 
course. 

He  was  taken  up  upon  the  attachment:  and  interrogatories  1  Tidd  258. 
were  filed.  He  was  examined;  and  the  interrogatories  and  Pj>»^- 2106. 
examination  were  referred  to  me.  I  reported  him  in  con- 
tempt: for  he  explicidy  ott^Ti^^Mcyirc^of  bringing  an  original 
and  supplemental  bill  in  chancery;  though  he  pretended  that 

he 
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1761.        he  did  not  understand  that  he  had  ever  consented  "  Not  to 
'  ""***  **  bring  a  bill  in  equity,"  not  ever  meant  any  such  consent. 

^-  Afterwards,  upon  his  being  driven  to  the  brink  of  com- 

WHiBtER.  niitment,  he  was  forced  to  submit:  ^d  it  was  referred  to 
me  to  inquire  "  Whether  he  had  procured  the  bill  brought  by 
^^him  against  yame^  Stuart  TtMj  Charles  Corderoy^  and 
**  James  Jefferson  in  the  court  of  chancery,  to  be  dbmissed  j" 
and  also  to  liquidate  and  ascertain  die  amount  of  the  costs  oat 
of  purse  of  the  said  James  Stuart  Tulky  Charles  Corderoy^ 
and  James  Jefferson^  occasioned  by  his  having  filed  a  bill  and 
proceeded  in  chancery  against  them,  in  contempt  of  the  order 
of  this  court.  And  the  Court  adjourned  the  consideration  of 
the  judgment  for  his  contempt,  until  after  I  should  have 
made  my  report. 

Immediately  after  the  making  this  rule,  the  defendant  dis- 
missed his  bill  in  chancery ;  and  readily  attended  and  sub- 
mitted to  the  taxation  of  all  the  costs  which  the  three  per- 
sons mentioned  in  the  rule  had  been  put  to,  out  of  pocket,  as 
well  in  the  court  of  chancery  as  in  this  court,  arising  from 
his  contempt:  all  which  costs,  (which  were  amply  allowed, 
pursuant  to  an  indmation  from  the  Court  ^^  That  mey  ou^ht 
to  be  so,"  and  amounted  to  87/.  4*.)  he  immediately  paid: 
and  perhaps  his  own  might  be  as  much  more,  at  least. 

All  which  was  now  laid  before  the  Court:  and  nothing  re- 
mained, according  to  the  ordinary  course  of  proceeding,  but 
for  the  Court  to  have  passed  judgment  upon  him  for  his 
contempt. 

The  Court. was  unwilling  to  punish  him  further,  hyjine 

and  imprisonment;  as  he  had  smarted  severely:  and  yet,  as 

his  contempt  was  so  obstinate,  they  did  not  care  that  a  slight 

sentence  should  stand  upon  their  records.  Therefore  they 

\  waived  giving  judgment^  by  cdnsent. 

They  said,  they  would  not  receive  more  complaints  now^ 
upon  this  occasion:  but  that  the  attorney  and  counsel  were 
equally  guilty  of  the  contempt,  and  more  criminal  j  and  if  it 
ever  happened  again,  they  would  proceed  against  them. 

Note — This  case  is  a  strong  proof  how  far  a  contentious 
spirit,  with  bad  advice,  may  go.  The  sum  awarded  was  but 
about  20/.  The  cause  in  chancery  went  no  farther  than  a 
plea:  if  it  had  proceeded  to  an  examination  of  witnesses  and 
2  Tidd  750.  a  hearing,  the  costs  must  have  been  considerably  more.  And 
it  was  without  the  least  chance  of  success :  for,  every  ground 

of 
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of  relief  in  equity,  against  an  award,  is  equally  open  in  this        1761. 
court;  upon  a  motion,  in  a  summary  way,  **  To  set  it  aside."         Z 

No  man  would  accept  of  being  an  arbitrator,  if  he  was  '^' 

liable  to  be  harassed  with  a  chancery-suit  for  his  pains.  Wheeler. 

The  Court  (for  the  reason  above  pven)  only  made  a  rule 
that  tlus  RECOGNIZANCE  should  be  discharged. 

Roe,  ex  dimiss'  Duke  of  Bolton  vers.  Grantham.    Tuesday,  24 

Nov.  1761. 

THIS  cause  stood  in  the  paper,  for  argument  of  a  special  Power  of  joint- 
verdict  found  at  the  assizes  for  the  county  otDevon^  up-  ress  to  make 
on  an  ejectment  brought  by  the  present  duke  of  B^flton  for^erUsKd^^n- 
lands  in  East  Portlemouth  in  that  county;  part  of  the  estate  not  ^e'impUed" 
which  had  once  belonged  to  Robert  Willoughby  Lord  Broke^  under  a  private 
and  which  had  been  setded  by  2i  private  act  of  parliament  ^^^^^^^^^^' 
made  in  27  H.  8.  upon  the  ancestors  of  the  present  duke  of 
Bolton^  with  a  clause  to  restrain  alienations,  except  for  the 
jointures  of  wives  for  term  of  life^  &c. 

The  special  verdict  was  long;  and  there  was  a  long  argu- 
ment upon  it,  at  the  bar:  but  the  question  was  no  more  than 
**  Whether  the  dutchess  of  Bolton  could  lease  the  lands  set- 
"  tied  upon  her  for  life,  under  the  power  given  by  the  ex- 
**  ception  in  the  said  act;  for  three  lives^  or  years  determin- 
*'  able  upon  three  lives;  that  being  the  usual  manner  of  leas- 
"  ing  in  the  country  where  those  lands  lay,  and  the  usual 
*^  manner  in  which  diey  had  been  leased." 

The  Court  was  clear  "  That  such  power  not  having  been 
"  given  to  jointresses  by  the  said  acr  of  parliament,  could 
"  not  be  IMPLIED."  It  would  therefore  be  of  no  use,  to  re- 
port the  case  at  large. 

Per  Cur: 
Judgment  for  the  Plaintiff. 

MidhurBt  vers.  Wdte.  (i  Bkck.  Rep. 

350.  S.  C.) 

UPON  a  morion  for  a  new  trial —  Friday,  sr 

Nov.  1761. 
It  appeared  upon  the  report  of  Mr.  Justice  Wilmot  who  Deputy  high 

tried  the  cause,  that  this  was  an  action  brought  by  an  ale- constable,  «p- 

pointed  by  parol 
only,  may  billet  loldiera,  under  the  mutiny  act. 

Vol.  III.  E  house- 
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12^1.        house-keeper  in  the  hundred  of  Evinger  in  Sants^  agidnst  a^ 

"Tr*~„^~~DEPirrY  high  constable^  for  billettinp;  soldiers  upon  him;  an4 

^  that  the  high  constable  living  at  a  distance,  had  appointed  the 

Waite.       defendant  his  deputy,  by  parol  only;  and  to  do  this  business 

of  quartering  soldiers  for  him,  during  the  whole  time  of  his 

continuance  in  that  office. 

The  questions  were — (first)  whether  a  high  constable  is  a 
common-law  officer;  (secondly)  whether  a  high  constable  is 
within  the  word  "  constable"  in  the  annual  mutiny  act, 
so  as  to  impower  him  to  billet  soldiers;  and  (thirdly)  whether 
a  high  constable  can  appoint  a  deputy  for  this  purpose. 

Mr.  Justice  Wilmot  reported,  that  at  the  trial,  he  was  of 
opinion  in  the  affirmative^  on  all  the  three  points. 

Mr.  Thurlow  and  Mr.  Serjeant  Davy^  on  behalf  of  the 
plaintiff,  argued  to  the  contrary;  and  particularly  insisted 

E^  f^f  Sh         ^^^  ^^  deputation  ought,  at  least,  to  have  been  in  *  writ- 

toy's  Cjise!^*^"<f'  ^^  ^o  ^*^^  *^  deputy  could  not  billet  them  in  his 

1 1  Ro.  Rep.      t  ^^'^  name. 

274.  Phelpc  v. 

Winscombe.  The  constable  of  the  hundred  can  not  billet  soldiers,  in 

places  where  there  are  other  officers:  the  act  only  gives  liim 
this  power  in  the  absence  of  the  officers  of  the ,  place.  This 
appears  particularly  from  §  SS^  36,  of  this  act.  So,  by  2,  3 
Ed*  6.  e.  10.  about  making  malt,  the  power  of  viewing  it 
is  given  to  the  constable  of  the  town  where  it  shall  be  made 
or  put  to  sale. 

Secondly,  But,  at  least,  he  could  not  appoint  a  deputy  for 
this  purpose.  TTiis  person,  the  now  defendant,  was  never 
approved  of  nor  sworn. 

In  the  act  of  1  W.  i^  M.  c.  IB.  §  T*  there  is  a  provision 
about  dissenters  chosen  constables,  ^^  That  they  may  execute 
"  the  office  by  a  deputy  t^lat  shall  comply  with  the  law." 
But  the  person  appointed  under  this  act  could  not  be  a  deputy, 
but  a  constable  in  his  own  right. 

No  judicial  officer  can  appoint  a  deputy.  Phelps  v.  Winch' 
combj  3  Bulstr.  77.  1  Ro.  Rep.  274.  Moore  845.  2  Danv. 
4fB2.pl.  1. 

An  under-sheriff  can  not  exercise  2l  judicial  act.  Hob.  13. 
Sir  Daniel  Norton  v.  Simmes.  Noy  21.  BandaPs  case. 

A  high 
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A  high  constable  is,  in  some  respect,  z  judicial  officer:  and        1761. 
the  bilktting  of  soldiers  is  sl  judicial  act.  This  act  is  the  ef-  "TJ 
feet  of  the  judgment  of  the  agent:  and  an  appeal  is  given       idhurst 
from  his  act.  Waitk. 

By  9  Ed.  4.  fo.  31.  A  sheriff  can  not  make  a  deputy  to 
take  security  upon  a  supplicavit;  though,  to  take  the  party,  he 
may. 

Mr.  Webb  contra^  for  the  defendant. 

First,  A  high  constable  is  included  in  the  mutiny-act:  xht 
words  are  "  constable,  tything-man,  head-borough,  or  other 
"officer." 

Secondly,  He  may  make  a  deputy  fpr  this  purpose. 

First— He  argued  from  the  act  itself. 

Lord  Mansfield— -Surely,  it  is  impossible,  to  main-  v 

tain  ^^  That  a  high  constable  is  not  within  the  act." 

Mr.  Webb — proceeded  to  the 

Second  point — He  may  appoint  a  deputy  upon  this  particu' 
lar  occasion. 

3  Bulstr.  77.  Phelps  v.  Winchcomb^  3  Keb.  309.  1  Siderf. 
350.  are  cases  of  standing  deputies:  and  Lord  Hale  adopts 
all  the  doctrine  Isud  down  in  the  case  of  Phelps  v.  Winchcomb. 

Taking  security  is  a  judical  act. 

The  counsel  for  the  plaintiff,  in  reply,  confined  themselves 
now  to  the  second  question. 

This  is  2i permanent^  constant^  general  deputy^  as  to  all  acts 
of  this  kind:  not  a  deputy  ^ro  ed  vice. 

Lambard  supposes  the  case  of  Phelps  v.  Winchcomb  to  have 
proceeded  rather  upon  toleration^  than  upon  Unv. 

In  this  instance,  the  duty  injudicial:  and  the  appeal  proves 
"  That  this  was  the  idea  of  the  law." 

If  a  man  be  bound  by  tenure,  to  execute  the  office  of  con- 
stable, anfd  appoint  a  substitute^  that  substitute  himself  is 
^tvom  in:  he  is  not  a  deputy. 

An 
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iy61>  An  under-sheriff  can  not  execute  a  writ  of  partition. 


MiDHURST 

Waite. 


2T.R.39r. 


Lord  Mansfield — all  these  n/crffV*  were  never  thought 
of,  by  those  persons  who  have  for  many  years  drawn 
the  mutiny-acts.  They  are  not  drawn  by  gentlemen 

.  of  the  profession  of  the  law.  And  the  nature  of  the 
things  as  well  as  the  intention  of  the  legislature^  re- 
quires that  people  should  not  be  liable  to  actions  for 
honestly  executing  them. 

These  acts  are  intended  to  guard  the  c/t^/V  authority  against 
the  military* 

The  act  now  under  consideration  certainly  comprehends  a 
high  constable:  and  he  may  appoint  a  deputy  to  this  particular 
ministerial  act*  This  is  a  ministerial  act:  smd  a  constable  may 
s^point  a  deputy  to  do  ministerial  acts. 

It  is  taking  the  definition  too  large ^  to  say  "  That  every 
"  act  where  the  judgmeitt  is  at  all  exercised,  is  a  judicial 
"  act:"  a  judicial  act  is  supposed  to  be  done  pendente  lite  (of 
some  sort  or  other.) 

This  construction  is  the  most  convenient,  and  agreeable 
to  the  rule  of  law  in  cases  of  appointing  deputies. 

Mr.  Justice  Denison  concurred  in  opinion  with  his  lord- 
ship. 

So  also  did  Mr.  Justice  Foster:  and 

Mr.  Justice  Wilmot  continued  of  the  same  opinion  he 
was  at  the  time  of  the  trial. 

He  said,  he  would  only  now  add,  that  he  had  looked  a 
good  deal  into  the  nature  of  the  office  of  high  constable; 
and  that  he  found  it  to  be  much  more  ancient  than  the  time 
of£rf.4. 

Per  Cur'*,  unanimously — 

Rule  discharged. 


(iBUck.Rep.  Rex  vcTS.  Georgc  Scott  and  Edward  Hams. 

291.  350.  S.  C.)  ^ 

NoTl76i.^^  THHIS  was  an  indictment  for  a  riot;  and  consisted  of  two 
If  four  are  in-  J^  counts  only;  there  being  no  count  added,  for  an  assault 
dieted  for  a  riot, 

two  die  before  trial,  and  two  found  guilty,  judgment  shall  not  be  arrested.  1  Ld.  Ray.  484. 

The 
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The  first  count  charged  that  George  Scott j  Lewis  Delavoux,        1 76 1  • 
Samuel  Austin^  Edward  Hams y  Walter  Bray^  and  John  Chap-         ^         ' 
lirij  with  force  and  arms,  at,  &fc.,  in  the  street  and  common  ^ 

highway  there,  called  the  Strand^  unlawfully,  violently,  and  Scott 
routottshf  did  assemble  and  gather  themselves  together,  to  dis-  a^d  Another, 
turb  the  peace  of  our  said  lord  the  King;  and  so  being  then 
and  there  assembled  and  gathered  together,  they  the  said  G.  S. 
L.  D.  S.  A.  E.  H.  W.  B.  and  J.  C.  then  and  there  un- 
lawfully, riotously  and  routously  did  follow  and  walk  after  one 
Felix  Sarranty  gentleman,  then  and  there  passing  along  the 
Strand  aforesaid,  and  then  and  there  being  in  the  peace  of 
God  and  of  our  said  late  lord  the  king,  from  and  out  of 
the  Strand  aforesaid,  unto  the  dwelling-house  of  him  the 
said  F.  S.  situate  in  Blue-Cross-Street  in  the  parish  and  county 
aforesaid,  insulting,  abusing,  menacing,  and  hollowing  after 
him  the  ssud  JP.  S.  whereby  he  the  said  F.  S.  was  then  and 
there  put  in  great  peril  and  danger  of  losing  his  life;  and 
other  wrongs  to  the  said  F»  S*  then  and  there  unlawfully, 
riotously  and  routously  did,  id^c,  &fc« 

The  second  count  charged  that  George  Scott^  Lewis  Dela- 
vouXj  and  Edward  Hams^  with  force  and  arms,  at,  £sPc.,  in 
Ae  said  street  and  highway  there,  called  Blue-Cross -Street^ 
near  the  dwelling-house  of  the  said  F.  S*  there  situate,  un- 
lawfully, riotously y  and  routously  did  assemble  and  gather  them- 
selves together,  to  disturb  the  peace  of  our  said  lord  the 
king,  (he  the  said  F»  S.  then  being  in  the  same  house  and 
in  the  peace  of  God  and  our  said  lord  the  king;)  and  so  be- 
ing then  and  there  assembled  and  gathered  together, 
they  the  sai4  G*  S*  L.  D.  and  E.  H.  did  then  and  there 
unlawfully,  riotously  and  routously  make,  and  cause  and  pro- 
cure to  be  made,  4  large  fire  in  the  street  and  highway 
aforesaid;  and  in  the  same  fire  then  and  there  unlawfully, 
riotously  and  routously,  did  bum,  and  cause  to  be  burnt,  him 
the  said  Felix  Sarrant  in  effigy;  and  they  the  said  G.  S* 
L.  JD.  and  E.  H.  then  and  there  unlawftdly,  riotously  and 
routously  did  remain  and  continue  in  the  street  and  highway 
aforesaid,  near  the  fire  aforesaid,  for  a  long  time  (to  wit, 
for  the  space  of  two  hours  and  upwards,)  hollowing,  shout- 
mg,  firing  guns,  squibs,  and  fireworks,  and  misbehaving  them- 
selves; and  other  wrongs  to  the  said  F*  S*  then  and  there 
unlawfully,  riotously,  and  routously  did,  &)V.  &fc. 

Mr.  Morton  had  (on  Saturday  the  30th  of  May  last) 
moved  in  arrest  of  judgment:  for,  that  only  two  of  the  de- 
fendants had  been  convicted;  the  *  rest  having  been  acquitted,  •  The  fact  was. 
Whereas  three  persons,  at  the  least,  are  necessary  to  consti-  that  two  died; 
tute  a  riot:  and  as  this  is  an  indictment  for  a  riot,  and  only  quiitedrand 
two  are  found  guilty,  there  can  be  no  judgment  given  against  two  convicted. 
them.  And 
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1761.  And  to  prove  "  That  if  several  persons  be  indicted  for  a 

"j^^        "riot,  and  two  only  found  guilty,  and  the  others  all  ac- 

^  "quitted  judgment  shall  be  arrested,  because  a  riot  can  not 

Scott       "  ^^  committed  by  two  persons  only  ;'^  he  cited  Popham  202. 

and  Another.  Harrison  v.  Errtngton  (the  second  error  assigned;)  also  Rtx 

V.  Sudbury^  HeapeSy  and  others,  1  Ld.  Raym.  484.  2  Salk. 

593.  and  12  Mod.  262.  All  S.  C.  in  point.    And  if  another 

offence  be  added,  in  the  same  count,  it  does  not  vary  the  case: 

so  is  Rex  V.  Colson  et  al^  3  Mod.  72. 

Mr.  Norton  and  Mr.  Stowe  now  shelved  cause,  on  behalf  of 
Sarrant  (a  quack  doctor)  the  prosecutor,  why  judgment 
against  the  defendants  should  not  be  arrested. 

It  has  been  objected  "  That  it  being  an  indictment  for  a 
"  riot^  and  no  other  count  laid,  three  persons  at  least  ought 
"  to  have  been  found  guilty;  or  else,  it  can  be  no  riot.^'* 

But  where  the  indictment  is  "  That  the  defendants  cum 
'*  multis  alijs  committed  a  riot,"  there  two  oniymQy  be  found 
guilty;  and  judgment  shall  be  against  ihem.  1  Sir  jf.  S. 
196.  Rex  V.  Kinnersley  and  Moore.  And  so  Holt  held  in 
the  case  of  Rex  v.  Sudbury  et  al*. — ^These  two,  with  others 
(six  in  all,)  are  here  charged:  and  two  of  the  others  are 
dead,  without  having  been  either  convicted  or  acquitted. 

Mr.  Morton^  contra^  for  the  defendant.  In  the  case  cited 
from  Sir  J.  S.  196.  (Rex  v.  Sudbury^  HeapeSj  et  al':)  it  is 
supposed  **  That  the  defendants  together  with  other  persons 
^^  unknown^  were  guilty."  But  in  the  present  case  it  does 
not  appear  that  any  others  were  guilty,  besides  these  two:  for 
here  is  no  finding  as  to  the  two  dead  persons. 

Lord  Mansfield— Six  were  indicted:  two  of  tbem  are 
acquitted;  two  are  dead)  untried.  The  jury  have 
found  these  two  to  be  guilty  of  a  riot:  consequently 
it  must  have  been  together  with  those  two  who  have 
never  been  tried;  as  it  could  not  otherwise  have  been 

a  RIOT. 

PerCur\ 

Rule  discharged. 

The  End  o{  Michaelmas  Term  1761.  2  G.  3. 

Hilary 
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Rex  vers.  Barker  et  aP.  30O.3«.s.  c!) 

ON  Wednesday  10th  of  June  1761,  Mr.  Norton  moved  S»*^»y»  23 
r  *'  i*^!*  11  ••  Jan.  1762. 

tor  a  MANDAMUS  to  be  directed  to  the  surviving  trus-  Mandamus  to 

tees  under  a  deed  of  release  made  by  one  Charles  Vinsen  to  trustees  of  a 

John  Enttfy  a  dissenting  minister  at  Plymouth,  and  other  "»ccJ*".K-**<H>»e, 

trustees,  settling  a  then  new-built  meeting-house,  garden,  ^c.  seilting  teacher, 

upon  the  said  trustees,  in  trust   (amongst  other'  things)  j^anted. 

**  To  suffer  the  meeting-house  to  be  for  the  public  worship  of  2  Dup.  &  East 

**  God,  by  such  congregation  of  protestant  dissenters  com-  ^^^^ 

"  monty  called  tresbyterians,  as  should  sit  under  and  attend 

*'  the  ministry  ol  the  said  Mr,  John  Enty  or  such  other  presby- 

^  terian  minister  or  ministers  as  should  in  his  and  their  room 

"  successively,  in  all  times  then  coming,  be,  by  the  members 

**  in  fellowship  of  the  said  or  such  like  congregation  or  con- 

**  gregations,  regularly  and  fairly  chosen  and  appointed  to  be 

**  the  minister,  preacher  or  pastor,  to  preach  in  the  said 

*'  meeting;"  requiring  them  to  admit  Christopher  Mends  to 

the  use  of  the  pulpit    thereof,  as  pastor,    minister,   or 

preacher  there:  he  the  said  Christopher  Mends  being  duly 

elected  thereto. 

He  produced  an  affidavit  of  the  facts,  and  of  Mr.  Mends* s 
election;  and  of  demand  and  refusal  of  the  use  of  the  meet- 
ing-house: and  he  cited  the  *  case  oiRex  v.  Bloore,  P*  and  •  Vide  ante  p. 
Tr.  1760.  which  was  a  mandamus  to  restore  William  Langly  j^yj^gj^^ 
to  the  office  of  curate  of  a  chapel;  and  the  rule  was  made  393^  3^  2  Dur. 
ahsohite  upon  this  principle,  that  where  there  is  a  temporal  k  Ek&t  I8a 
righty  this  "  Court  will  assist  by  mandamus**^ 

Lord  Mansfield  took  this  opportunity  of  declaring, 
That  the  Court  had  thought  of  that  case  of  the  curate 
of  the  chapel  of  Calton,  since  the  determination  of  it,  as 
as  well  as  before:  and  they  were  thoroughly  satisfied 

with 


Digitized  by  VjOOQ IC 


1266  Hilary  Term  2  Geo.  3.  B.  R. 

1 762.  with  the  grounds  and  principles  upon  which  that  manda- 

j^       '  mils  was  granted. 

'^'  Where  there  is  a  ri^ht  to  execute  an  office,  perform  a 

d^^^  service,  or  exercise  a  franchise;  (more  especially  if  it  be  in 
'  a  matter  of  public  concern,  or  attended  with  profit;)  and 
a  person  is  kept  out  of  possession,  or  dispossessed  of  such 
rights  and  has  no  other  specific  legal  remedy;  this  court 
ought  to  assist  by  a  mandamus;  upon  reasons  of  justice^  as 
the  writ  expresses — Nos  A.  B.  debitam  et  festinam  jtistitiam 
**  in  hac  parte  fieri  volentes,  ut  estjustum;  2aid  upon  reasons 
of  public  policy y  to  preserve  peace,  order,  and  good  govern- 
ment. 

The  interposing  this  writ  where  there  is  no  other  specific 
REMEDY,  is  greatly  for  the  benefit  of  the  subject  and  tne  ad- 
vancement of  justice.  The  speedy  decision  of  the  question, 
in  that  case  which  has  been  mentioned,  by  an  immediate 
trial  in  a  feigned  issue,  shews  it. 

This  case  is  not  indeed  quite  the  same  as  that  was:  but 
still  it  is  reasonable  to  grant  a  rule  to  shew  cause. 

On  Monday^  23d  November  1761,  Mr.  Thurlow  and  Mr. 
Dunning  shewed  cause  against  the  mandamus.  , 

They  controverted,  by  affidavits,  the  election  of  Mends; 
and  endeavoured  to  support  the  election  of  Mr.  Jianmer^ 
whom  the  trustees  had  put  into  possession. 

The  majority  of  the  congregation  seemed  to  be  on  the  side 
of  Mends:  the  trustees  espoused  Hanmer^  and  meant  to 
maintain  him  with  a  high  hand. 

There  was  no  colour  for  the  election  of  Hanmer:  and  that 
of  Mends  was  liable  to  objections. 

This  contest  had  raised  great  animosity,  spirit,  and  ob- 
stinacy; especially'in  those  who  were  for  Hanmer:  and  as 
they  thought  their  strength  lay  in  throwing  obstacles  in  the 
way,  of  any  (more  especially  a  speedy)  redress,  as  Hanmer 
was  upholden  and  maintained  in  possession  by  the  trustees; 
their  counsel,  with  great  earnestness  and  ability,  argued 
against  making  the  rule  absolute  for  a  mandamus;  and  con- 
tended that  it  could  not  be  "  to  admit  J'^  where  another  was 
in  possession. 

A  mandamus  "  to  admit*^  goes  no  further,  (they  said)  than 
to  give  a  legal  possession  where  otherwise  the  party  would  be 

without 
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widiout  remedy.   And  to  prove  the  distinction  between  a 
mandamus  to  admits  and  a  mandamus  to  restore  to  a  former ' 
possession, — ^They  cited  the  case  of  Rex  v.  Dean  and  chapter  ^ 

of  Dublin^  1  Sir  J*  S.  p.  SSB.per  Pratt.  "  A  mandamus  to      Barker 
**  admit  is  only  to  pve  a  legal^  not  an  actual  possession :  and  Another. 
**  though,  in  a  mandamus  to  restore^  the  court  will  go  further.'^ 

But  here,  another  person  (Mn  Hanmer)  is  in  possession: 
and  Mr*  Mends  never  has  been  so*  Here  is  no  legal  right: 
and  this  court  can  not  take  notice  o/'trubts,  so  as  to  give  re- 
lief, upon  an  equitable  title  only.  Nor  is  this  gendeman  the 
cestuy  qui  trust;  at  most^  his  title  is  only  equitable* 

Lord  Mansfield — A  mandamus  is  a  prerogative  writ;  to  1  Cranch^iea 
the  aid  of  which  the  subject  is  intided,  upon  a  proper  case  ^  ^*"'  ^^' 
previously  ihewn,  to  the  satisfaction  of  the  court.  The  origi- 
nal nature  of  die  writ,  and  the  end  for  which  it  was  framed, 
direct  upon  what  occasions  it  should  be  used.  It  was  intro- 
duced, to  prevent  disorder  from  a  failure  of  justice,  and  de- 
fect of  police.  Therefore  it  ought  to  be  used  upon  all  occa- 
sions where  the  law  has  established  no  specific  remedy,  and 
where  injustice  and  good  government  there  ought  to  be  one. 

Within  the  last  century,  it  has  been  liberally  interposed  for 
the  benefit  of  the  subject  and  advancement  of  justice* 

The  value  of  the  matter,  or  the  degree  of  its  importance  to 
the  public  police,  is  not  scrupulously  weighed.  If  there  be  a 
rights  and  no  other  specific  remedy,  this  should  not  be  denied* 

Writs  of  mandamus  have  been  granted,  to  admit  lecturers^  3  T.  R.  18Q. 
clerks^  sextons  J  and  scavengers^  &c.;  to  restore  an  alderman  to 
precedency,  an  attorney  to  practise  in  an  inferior  court,  &?c. 

Since  the  act  of  toleration,  it  ought  to  be  extended  to  pro- 
tect an  endowed  pastor  of  protestant  dissenters;  from  analogy 
and  the  reason  of  the  thing. 

The  right  itsel/heing  recent,  there  can  be  no  direct  ancient 
precedent:  but  every  case  of  a  lecturer,  preacher,  school- 
master, curate,  chaplain  is  in  point. 

The  DEED  is  the  foundation  or  endowment  of  the  pastor- 
ship. The  form  of  the  instrument  is  necessarily  by  way  of 
trust:  for  the  meeting-house,  and  the  land  upon  which  it 

Vol.  III.  F  stands, 
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iy62»        stands,  could  not  be  limited  to  £nty  and  his  successors.  Many 

p^^         lectureships  and  other  offices  are  endowed  by  trust-deeds. 

^  The  rig-ht  to  the  function  is  the  substance^  and  draws  after  it 

Barker      every  thing  else  as  appurtenant  thereto.  The  power  of  the 

and  Another,  trustees  is  merely  in  the  nature  of  an  authority  to  admit.  The 

use  of  the  meeting-house  and  pulpit,  in  this  case,  follows,  by 

necessary  consequence,  the  right  to  the  function  of  minister, 

preacher,  or  pastor;  as  much  as  the  insigTiia  do  the  office  of  a 

mayor;  or  the  custody  of  the  books,  that  of  a  town-clerk. 

Mr.  Justice  Wilmot — It  has  been  granted  in  the  case  of 
scavengers.  It  is  a  prerogative  writ^  and  shall  be  granted  to 
ampliate  justice,  and  to  preserve  a  right;  where  there  is  no 
specific  legal  remedy;  where  no  assize  will  lie. 

Mr.  Justice  Foster — Here  is  a  legal  right,  TTieir  minis- 
ters are  tolerated  and  allowed:  their  right  is  established  thert- 
fore  as  a  legal  right,  and  as  much  as  any  other  legal  right. 

N.  B.  This  Mr.  Xhe  Court  proposed  an  is^ie  to  try  "  Whether  Mr.  Han- 
^^sTslLn^nd  "  ^^^  ^^^  ^^  ^^*  "°^  ^^V  ^^cted^\'  as  the  cheapest  and  best 
claimed  to  be     way  to  put  it  in. 

duly  elected  to  ,      ^         i         r  i  • 

the* same  minis-  It  was  then  adjoumed  to  the  first  day  of  this  present  Hilary 
try  or  pastor-  term,  in  order  that  the  parties  might  give  an  answer,  **  Whe- 
*   P  "  ther  they  would  agree  to  this  issue;'*'*  or  "  Whether  they 

"  would  agree  to  proceed  to  a  new  election:^'*  and  the  parties 
themselves  to  be  consulted,  and  make  their  election. 

But  afterwards,  (on  Tuesday  24th  November  1761,)  Lord 
Mansfield  proposed  and  made  an  alteration  in  the  rule  to 
be  drawn  up  in  this  case:  which  alteration  he  judged  to  be 
necessary,  as  Mn  Hanmer  himself  was  no  party  to  this  liti- 
gation alxDUt  the  mandamus. 

He  therefore  directed  it  to  be  drawn  up  to  the  following 
effect,  (and  indeed  gave  the  very  words:)  viz* 

It  is  ordered.  That  the  first  day  of  next  term  be  given  to 
Pentecost  Barker^  Richard  Dunning^  Philip  Cockey^  and  Elias 
Lang^  to  shew  cause  why  a  writ  of  mandamus  should  not 
issue,  directed  to  them,  requiring  them  to  admit  Christopher 
Mends  to  the  use  of  the  pulpit  in  a  certain  meeting-house  ap- 
pointed for  the  religious  worship  of  protestant  dissenters 
commonly  called  presbyterians,  in  Plymouth  in  the  county  of 
Devon^  as  pastor,  minister  or  preacher  there.    And  it  is 

further 
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farther  ordered,  That  they  the  said  Pentecost  Barker^  Richard       1 762. 

Dunning^  Philip  Cockey^  and  Elias  Lang^  do  at  the  same ^ 

time  acquaint  this  court,  "  Whether  they  insist  upon  the  va-  ^^ 

"lidity  of  the    election   of   John    HanmerJ'*   and   if  not     Barker 

"  Whether  they  are  willing  to  proceed  to  a  new  election  of  and  Another. 

**  a  minister,  pastor  or  preacher  there:"  The  prosecutor  of 

this  rule  having  declared  his  consent  "  To  waive  his  claim, 

*'  in  order  to  a  new  election."  And  it  is  further  ordered. 

That  notice  of  this  rule  be  given  to  the  said  John  Hanmer;  to 

the  intent  that  he  may  be  heard,  as  he  shall  be  advised;  and 

that  he  may  acquaint  this  court  "  Whether  he  insists  upon 

the  validity  of  his  election,  and  "  Whether  he  is  willing  to 

have  it  tried  in  a  feigned  issue." 

Mr.  Thurlow  and  Mr.  Dunning  now  gave  an  answer, 
by  direction  of  their  clients,  "  That  Pentecost  Barker^ 
"  Richard  Dunning  y  Philip  Cociey^  and  Elias  Langj  do  insist 
**  upon  the  validity  of  the  election  of  ^ohn  Hanmer^  and 
**  that  they  are  not  willing  to  proceed  to  a  new  election,  &fc. 
"  and  that  the  said  jfohn  Hanmer  does  insist  upon  the  vali- 
"  dity  of  his  election,  and  is  not  willing  to  have  it  tried  in  a 
"  feigned  issue." 

After  which  Mr.  Thurlow  and  Mr.  Dunning  were  heard 
again,  in  general ;  and  argued  strenuously  against  granting  a 
mandamus.  They  knew,  the  election  of  Hanmer  could  not 
be  supported  upon  a  trial.  The  election  of  Mends  seemed 
liable  to  objection  as  irregular.  But,  if  the  matter  was  proper 
for  a  mandamus^  they  were  aware  that  in  case  neither  was 
elected,  the  court  would  issue  a  mandamus  "  To  proceed  to  an 
**  election :"  in  which  case,  the  majority  of  the  congregation 
were  inclined  to  Mends.  The  trustees  therefore  obstinately 
persisted  in  opposing  a  mandamus  and  refusing  a  trial. 

Lord  Mansfield — 'Every  reason  concurs  here,  for  grant- 
ing a  mandamus.  We  have  considered  the  matter  fully:  and 
we  are  all  clearly  for  granting  it.  I  have  made  a  collection 
of  cases  on  this  subject,  since  the  last  argument:  but  I  have 
it  not  here,  at  present. 

Here  is  ^Junction^  with  emoluments;  and  no  specific  legal 
remedy.  The  right  depends  upon  election :  which  interests 
all  the  voters.  The  question  is  of  a  nature  to  inflame  men's 
passions.  The  refusal  to  try  the  election  in  a  feigned  issue, 
or  proceed  to  a  new  election,  proves  a  determined  purpose 
of  violence.  Should  the  court  deny  this  remedy,  the  con- 
gregation may  be  tempted  to  resist  violence  by  force :  a  dis- 
pute •*  Who  shall  preach  christian  charity,"  may  raise  im- 
placable feuds  and  animosities;    in   breach  of  the  public 

peace, 
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1762.       peace,  to  the  reproach  of  government,  and  the  scandal  of 

„  religion.    To  deny  this  writ,  would  be  putting  protestant 

^,  dissenters  and  their  religious  worship,  out  of  the  protection 

Barker      ®^  ^^^  ^^^*  '^'^^^  ^^^  ^^  intttled  to  that   protection;   and 

and  Another,  can  not  have  it  in  any  other  mode,  than  by  grating  this  writ. 

The  defendants  have  refused  either  to  go  to  a  new  election, 
or  to  try  it  in  a  feigned  issue. 

We  were,  all  of  opinion,  when  a  trial  was  proposed  to 
them,  that  a  mandamtLs  ought  to  issue,  in  case  of  refusal. 
Their  answer  ought  to  be  put  into  the  rule  as  prefatory  to  it : 
and  I  do  this,  with  a  view  that  their  refusal  may  be  authen- 
tically given  in  evidence  to  the  jury  upon  a  trial. 

Many  cases  have  gone  as  far  as  this,  or  farther. 

Mr.  Justice  Denison,  Mr.  Justice  Foster,  and  Mr.  Jus- 
tice WiLMOT,  all  declared  themselves  of  the  same  opinion. 

The  Court  ordered  a  mandamus  to  issue. 
F.  Post.  Pa.  1379,  1380.  28th  April  1763. 


m  s^c.  bu?^  Rex  vers.  Heydon  and  four  Others. 

notS  P.) 

Monday,  25  Jan.  #  Qt  IR  Fletcher  Norton  shewed  cause  on  behalf  of  the 

^^^^  O  prosecutor,  why  the  proceedings  upon  this  joint  infor- 

•  Mr.  Norton    mation  should  not  be  stayed,  with  costs  to  be  paid  by  the 

was  this  day      prosecutor;  for  that  five  separate  rules  "  For  one  or  more  in- 

knighted,  and    u  formations  against  each  defendant"  are  consolidated  into 

general?  *^'  ^^    ^^^  ^^^  joint  information,  without  any  rule  for  such  a  joint 

Joint  informa-    information  against  all  of  them. 

tion  against  se-  ,     ,  ^ 

veral  defend-         Mr.  Serjeant  Naresy  contra^  insisted  that  by  the  practice, 

ants,  cannot       ^jg  ^an  not  be  done;  nor  does  the  present  rw/e justify  it. 
issue  upon  dis-  m  o  j 

one  OT^moreTn-  ^^^  Athorpe  (secondary)  being  asked,  concurred  with 

formation  or  Mr.  Serjeant   Nares^   "That  there  was  no  authority 

informations  i^by  any  rule,  or  by  the  practice,  for  filing  this  one 

against  each.  uj^i^t  information  against  all  the  defendants.'' 

Sir  Fletcher  Norton  replied,  that  if  the  offence  be  joint, 
there  may  be  a  joint  information. 

Lord 
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Lord  Mansfield — But  the  question  is,  whether  it  can  be  1 762. 

done  upon  these  several  and  distinct  rules,  which  were  taken  Z 
upon  die  motion  of  several  different  gentlemeriy  who  only 

applied  for  one  or  more  informations  against  each  defendant,  Hbydon 

but  without  any  general  motion  for  ^  joint  information  against  ^^^  Others, 
them  all. 

Sir  Fletcher  Norton — It  must  be  allowed,  I  agree,  that 
one  man's  guilt  is  not  the  guilt  of  another:  but  this  case  is  a 
joint  act  of  bribery,  upon  which  we  can  convict  all  of  them; 
but  yet  the  evidence  may  not  be  sufficient  to  convict  the  indi- 
viduals separately. 

Mr.  Justice  Wilmot  was  not  satisfied  of  that;  and  seemed 
to  doubt  whether  the  same  evidence  which  would  be  suffi- 
cient to  convict  all  jointly ^  would  not  be  sufficient  to  convict 
each  one  alone  separately. 

Lord  Mansfield  said  he  was  clear  that  this  joint  infor- 
mation against  all,  was  wrong,  upon  these  separate  and  distinct 
rules  for  one  or  more  against  each ;  and  that  the  present  rule 
must  be  made  absolute.  | 

Rule  made  absolute,  for  staying  the  pro- 
ceedings upon  xKi^  joint  information. 


Churchwardens  of  St.  Saviour's  Southwark  vers,     (i  Black.  Rep. 
Smith.  ^^^^^^«T 

1762. 

THIS  was  an  action  of  covenant  against  the  assignee  of  a  Assignee  of  a 
term.  lease,  after  a 

breach  of  cove- 

The  declaration  set  forth,  that  by  indenture  dated  the  23d  "*" not^^bl^^^^ 
oi  January  1702,  the  then  churchwardens  demised  the  pre- the  breach, 
mises  to  one  James  Richards^  for  sixty  years  and  three-quar-  Cro.  Eliz.  457. 
ters  from  the  date  of  the  indenture;  that  James  Richards  co-  ^'°*  J**^  ^2^* 
venanted  to  repair,  and  to  pay  the  rent,  &Pc.;  and  also  cove- 
nanted to  pull  down  the  houses  that  stood  on  the  East  front  of 
the  premises,  and  to  build  new  houses  thereupon,  within 
seven  years;  that  James  Richards  entered  on  the  23d  Janu- 
ary  1702,  and  assigned  to  the  defendant  Richard  Smith;  and 
that  the  premises  were  ruinous. 

The 
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1762*  The  first  breach  was  assigned,  in  not  repairing:  the  defen- 

St.  Saviour's  ^^^^  pleads  "  That  the  premises  were  not  ruinous,  &fc."  and 
Church-     upon  this  plea,  issue  was  joined:  so  that  it  is,  at  present,  out 
of  the  case. 


WARDENS 

V. 

Smith. 


The  second  breach  (upon  which  the  question  arises)  was 
assigned,  in  not  pulling  down  the  old  houses,  and  building- 
new  onts;  viz.  ^^ThsiX.  James  RichardSy  the  original  lessee, 
'*  did  not  do  it  before  the  assignment;  nor  has  the  defendant, 
"  the  assignee,  since  the  assignment.'' 

The  defendant  pleads  actio  non^  &fc.;  for  that  **  The  estate 
'*  did  not  come  to  him  by  assignment,  till  after  the  expira- 
"  tion  of  the  seven  years."  The  plaintiff  demurs:  and  the  de- 
fendant joins  in  demurrer. 

The  only  question  was,  "  Whether  the  assignee  be  an- 
swerable for  the  breach  incurred  before  the  assignment. 

Mr.  Morton,  for  the  plaintiffs,  argued  "  That  he  wo*." 
He  said  that  as  the  thing  was  to  be  done  upon  the  land,  the 
(covenant  would  run  with  the  land  and  bind  the  assignee: 
though,  he  admitted,  it  would  be  otherwise,  if  the  thing  co- 
venanted to  be  done  was  collateral  to  the  land.  And  he  would 
have  had  it  supposed  that  the  present  case  was  withiti  both 
the  first  and  second  resolutions  in  Spencer'* s  case  5  Co.  16. 
and  agreeable  to  the  cases  in  Cro.  Eliz.  457,  552,  553,  Moore 
159,  and  1  Jones  223. 

And  though  here  is  a  limited  restricted  time  Jixed  for  the 
performance  of  the  thing  covenanted  to  be  done,  yet  that 
*  makes  no  differ  ence^  he  said,  as  to  the  assignee:  for  the  re- 
striction is  collateral  to  the  covenant;  and  is  rather  prejudicial 
than  advantageous  to  the  reversioner,  as  it  is  the  better  for 
him,  the  later  it  is  done. 

But  the  Court  were  very  clearly  of  opinion  against  him; 
without  hearing  Mr.  Tates^  who  was  for  die  defendant. 

Lord  Mansfield  said,  the  single  question  was,  "  Whe- 
**  ther  an  assignee  is  liable  for  a  breach  which  he  never  com' 
"  mitted.^^  And  it  is  certain  "  That  he  is  not."  This  breach 
was  committed  before  his  time:  and  this  covenant  does  not 
run  with  the  land. 

Mr. 
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Mr.  Justice  Denison*  and  Mr.  Justice  Wilmot  con-        1762. 
curred;  and  observed  that  it  was  so  settled  in  the  case  of^r^~~^ 
t  Grescot  v.  Green.  P.  12  IV.  3.  B.  R.  1  Sali.  199.  "  Lessee     Church- 
^  covenanted  for  him  and  his  assigns,  to  rebuild  and  finish  a     wardens 
**  house  tuithin  such  a  time :  qfier  that  time,  he  assigned;  the  -v, 

**  house  not  being  built  and  finished.  Per  Holt  Chief  Justice,       Smith. 
**  this  covenant  shaii  not  bind  the  assignee;  because  it  was  *  Mr.  j.  Foster 
**  broken  before  the  assignment:  Aliter^  if  broken  after;  as  if  ^y  Hou"i77 
*'  the  lessee  had  assigned  before  the  time  expired." 

Judgment  for  the  defendant. 

Stephenson,  Gent.  vers.  Hill. 

THIS  was  an  action  brought  upon  the  statute  of  2  E.  6.  Whether  cus- 
c.  13.  for  the  payment  of  tithes  of  com  and  grain.  tomary  tenants 

^  ''  o  can  prescribe  in 

The  defendant  pleaded  the  general  issue, "  Nil  debet:''  and  JJ^J  ^ow!"*"^' 
the  cause  came  on  to  be  tried  before  Mr.  Justice  Bathurstj  cro.  EH^.  511. 
at  Appleby  assizes,  14th  August  1760.  *  Cro.  Car.  94. 

Ui>on  the  trial,  it  appeared  that  the  lands  whereon  the  com 
mentioned  in  the  declaration  grew,  were  and  immemorially 
had  been  customary  lands,  parcel  of  the  manor  of  Mor- 
land,  in  the  county  of  Westmoreland^  and  holden  of  the  lord 
thereof  for  the  time  being. 

It  also  appeared  that  the  said  manor  of  Morland^  and  the 
appropriate  rectory  of  Su  Michael^  Appleby ^vftrt parcel  of  the 
possessions  of  the  priory  of  Wetherall,  in  the  county  of 
Cumberland^  which  was  one  of  the  larger  dissolved  monasteries  ^ 

and  was  vested  in  the  crotun  by  virtue  of  the  stat.  31  ^. 
S.C.  13.  And  that  the  prior  of  the  said  priory  at  the  time  of 
the  dissolution  was  and  had  been  time  immemorially  seised  of 
the  said  manor  roith  the  appurtenances^  in  his  demesne  as  of 
feej  in  right  of  his  priory;  and  also  of  the  appropriate 
rectory  of  St.  Michaelj  Appleby^  and  the  tithes  there. 

It  also  appeared  that  the  said  manor  and  appropriate  rec- 
tory being  so  vested  in  the  crown^  die  same  was  in  due  manner 
granted  to  the  dean  and  chapter  of  the  holy  and  un- 
divided Trinity  of  Carlisle^  in  fee;  and  that  they  are  still 
seised  thereof  in  fee^  in  right  of  their  church;  and  that  the 
present  defendant  was  the  customary  tenant  and  occupier 
of  the  said  lands  whereon  the  said  com  grew,  during  the  time 
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1 762*        in  the  declaration  .mentioned ;  and  held  the  same  of  the  said 
"^11  DEAN  AND  CHAPTER,  OS  of  their  satd  manor  of  Morland. 

« 

J^*  That  the  plaintiff  is  farmer  of  the  com  and  grain  tithes 

riiLL.  growing  and  arising  within  the  territories  of  Bondgate^  with- 
in the  parish  of  St.  Michael^  Appleby^  aforesaid:  and  the 
lands  whereon  the  com  grew,  lie  in  the  territories  and  parish 
aforesaid* 

It  appeared  that  no  tithes  had  ever  been  yielded  or  paid 
for  or  in  respect  of  the  said  lands* 

It  also  appeared  that  all  the  other  customary  tenants  of 
the  said  manor  paid  tithe* 

It  appeared  also,  that  this  was  the  only  customary  tenant 
belong^g  to  the  said  manor,  which  was  within  the  said 
parish  of  St.  MichaeU 

Whereupon  a  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  of  King^s  Bench  upon  the  follow- 
ing question — 

"  Whether  the  defendant  could,  in  this  case,  set  up  any 
"  PRESCRIPTION  which  would,  by  virtue  of  the  stat.  of  31  i^T. 
"  8*  exempt  him  from  the  payment  of  tithe.'^ 

Mr.  Aspinal  (who  argued  for  the  plaintiff,  on  Tuesday  24th 
November  last)  made  two  questions  of  it,  viz* 

First,  Whether  the  tenant  can  set  up  any  prescription  at 
all^  to  exempt  him  from  the  payment  of  tithe : 

Secondly,  Whether  the  facts  here  stated  are  a  sufficient 
foundation  for  an  exemption ;  even  supposing  that  he  might 
set  one  up. 

The  second  point,  he  said,  might  be  taken  first. 

The  fact  stated,  "  That  no  tithes  have  ever  been  p^d,"  is 
no  exemption,  of  itself:  it  is  no  prescription  of  exemption. 
It  is  only  evidence:,  it  might  have  arisen  from  unity  of  pos- 
session, or  other  causes. 

It  will  be  no  foundation  for  a  decree  in  equity,  if  it  had 
been  actually  found  by  a  verdict  "  That  they  have  never  been 
."paid." 

Lord 
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Lord  MANsriELD—rThe  question  between  you  must  be        1762. 
**  Whether  Aey  carij  in  point  of  law,  prescribe  in  non  stephehson 
**  decimando:^^  for,  if  they  can,  the  non-payment  is  good  ^^ 

evidence  of  it,  upon  any  foot  of  discharge.  Hill^ 

Mr.  AspiNALL — By  krw^  he  can  not.  For  he  must  prescribe 
either  in  his  orvn  name,  or  in  the  name  of  the  lord  oj  the  ma" 
nor.  But 

First,  As  the  defendant  is  a  /tryman,  he  can  not  prescribe 
in  non  decimandoy  in  his  oxvn  name. 

Secondly,  Neither  can  he  prescribe  in  the  name  of  the  lord 
of  the  manor.  He  must  prescribe  now,  as  if  it  still  was  at  the 
time  of  the  dissobition. 

A  lord  can  only  prescribe  as  the  lands  have  been  holden 
by  his  farmers  and  tenants  at  will. 

These  are  stated  to  be  copyhold  lands  parcel  of  the  manor 
of  Morlandy  holden  of  the  lord  of  the  manor;  not  saying  **  At 
"  the  twtf  of  the  lord.'' 

Therefore  they  are  customary  TREi.holds. 

Now  a  lord  can  not  prescribe  for  his  customary  TKEEhotd" 
ers;  though  he  may  prescribe  for  his  tenants  and  farmers  of 
copyhold  holden  at  will. 

These  lands  in  the  North  are  cnstomwry  freeholds j  and  pass 
by  feoffment  and  livery,  and  are  not  holden  ad  voluntatem  do* 
mini.  Therefore  they  are  not  like  copyholds:  as  appears  by 
Cartherv  432.  Gale  v.  Noble — (trial  at  bar  in  ejectment  for 
lands  parcel  of  the  manor  of  Cor  sham  in  Wilts.) 

The  expression  "  Parcel  of  the  manor*'*  only  imports  "  That 
^  they  He  within  the  manor. 

The  Court  will  favour  the  better  estate.  Therefore,  taking 
it  to  be  a  customary  freehold^  the  lord  could  not  prescribe  in 
non  decimamhy  in  any  manner  whatsoever. 

He  can  not  prescribe  as  by  the  custom  of  the  manor;  for, 
the  custom  of  the  manor,  in  general,  is  stated  to  be  quite  con- 
trary. 

Vou  III.  G  The 
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1762.  The  case  of  the  Bishop  of  Winchester^  Crouch  v.  Friar ^  in 

Stephenson  ^*^y  l^^x^J^s,  but  most  at  large  in  Cro.  JEliz,  784.  *  will  be 

\^^  urged  against  me.  But  supposing  that  to  be  law,  yet  the  lord 

Hill.        ^^  ^^  manor  did  not  prescribe  against  himself  as  appropriate 

•  V.  2  Danv.       rector.   He  was  founder;  and  therefore  a  stipulation  might  be 

Abr.eiap.  3, 7.  presumed:  whereas  here,  the  dean  and  chapter  have  had 

Yclv.  2.  both  the  manor  and  the  tithes,  in  themselves.  And  that  wan 

oorc  oia        ^  prescription  for  copyholders;  and  the  custom  was  prior  to 

the  parochial  right  of  tithes;  which  first  commenced  by  the 

council  of  Laterarij  in  the  time  of  king  jfohn. 

Nor  can  he  be  exempted  by  unity  of  possession.  Unity  of 
posscitsion  is  a  distinct  ^ng  horn  prescription. 

Besides,  here  he  can  not  rely  upon  unity  of  possession;  be- 
cause it  has  been  in  other  hands  from  time  immemorial. 

And  copyholders  at  will  can  not  be  exempted  by  prescrip- 
tion. 

Mr.  Clay  ton  J  for  the  defendant— -no  tithes  have  been  ever 
paid  for  these  lands,  from  31  J^T.  8.  And  ^er  this  length  of 
time,  a  legal  exemption  will  be  presufhed. 

This  was  a  great  abbey,  that  came  to  the  crown  by  the 
Stat,  of  H.  8.  And  the  manor  was  in  the  prior,  in  right  of  his 
priory.  These  lands  were  therefore  discharged  from  payment 
of  tithes,  at  that  time:  and  their  discharges  from  tithes  are 
preserved  to  the  crown  and  their  grantees  and  assignees,  by 
31  H.  8.  in  the  same  manner  and  to  the  same  extent  as  when 
they  were  in  their  hands. 

Spiritual  persons  may  prescribe  in  non  decimando:  and  so 
may  their  farmers  and  tenants ;  and  even  their  copyholder  of 
inheritance.  1  Ro.  Abr.  653.  pL  2,  3,  4,  5.  2  Co.  44.  Bishop 
of  Winchester's  case.  Cro.  Eliz.  216,  475,  511,  512,  704, 
784.  Moore  219.  Brdnch'^s  csae.  Teh.  2.  Croucher  v.  Fryar. 
Noyj  132.  anonymous :  And  customary  estates  of  inheritance 
may  be  discharged  in  the  same  way;  for  the  freehold  is  in  the 
lord. 

These  customary  estates  in  the  North  are  not  freeholds;  but 
copyholds;  and  in  me  nature  of  tenancies  at  will.  They  never 
pass  hy  feoffment^  but  by  grant;  and  often  by  grant  and  ad* 
mittance:  but  an  alienee  can  not  maintain  an  ejectment,  till 
admittance;  for  the  estate  does  not  pass  to  him,  as  it  does  to 
the  heir  by  descent. 

Though 


t  Crouch  V. 
Fiytr  ii  cited 
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Though  many  other  parts  of  this  estate  have  paid  tithe,  yet       1 762. 
there  may  be  a  prescription  for  a  discharge  for  part:  a  pre-  "T 
scription  may  be  for  a  single  part,  alone.  But  this  is  the  orUy    '^^^^^^^ 
tenement  that  lies  in  this  particular  parish.  Hill, 

As  to  the  unity  of  possession — Supposing  it  liable  to  a 
doubt,  yet  you  may  prescribe,  "  That  the  prior  held  it  dis- 
"  charged  time  immemorially :"  Friddle  v.  Napper^  1 1  Co.  14. 
and  the  case  of  Wright  v.  Gerrard  and  Hildersham^  agrees 
^  That  an  unity  and  a  perfect  discharge  may  stand  toge^er;'' 
and  cites  1 1  Co.  14.  as  tnUy  saying  so.  2  Keb.  459.  *  English  *  This  wis  a 
V.  Johns.  That  a  unity  of  possession,  and  a  perfect  discharge  ^^^^^^'reatm 
from  tithes,  may  stand  together^  can  not  be  disputed.  of  Scumty, 

But  it  was 

Here,  none  have  ever  been  paid.    Therefore  the  Court  adjourned. 
\rilX  presume  a  legal  discharge. 

Tliis  is  a  unity,  time  out  of  mind :  which  is  a  sufficient 
^charge,  after  so  long  a  time. 

The  prior  was  seised  both  of  the  rectory  and  of  the  land. 
It  was  not  necessary  to  be  in  actual  possession  of  the  lands. 
Hob.  306.  Wright  v.  Gerrard  and  Hildersham.  11  Co.  14. 
Priddle  and  Napper*s  case.  2  Co.  48.  The  archbishop  of 
Canterbury* s  case. 

These  customary  tenures  are  not  freeholds :  the  timber  ^  the 
minesy  are  in  the  lord.  Therefore  it  is  the  common  case  of 
copyholders:  which  has  been, determined  over  and  over;  par- 
ticularly in  Cro.  Eliz.  784.  in  the  case  of  Crouch  v.  Fryar. 

It  is  enough,  if  we  are  discharged  in  any  manner. 

Mr.  Aspinallj  in  reply — It  shall  not  be  presumed  "  That 
"  tithes  are  not  payable^  because  they  have  not  been  paid. 

The  case  I  mentioned  is  a  prescription  for  the  bishop  him- 
self, his  farmers,  and  tenants  at  will. 

The  customary  estates  are  not  copyholds :  Hit  freehold  is  in  t  But  it  seemed 

the  tenant.   1  Salk.  365.  Crouther  v.  Oldfield.  They  pass  by  W^e^^*  *^*^  *» 

the  *ed;t not  by  the  admittance.  S^JJSelSir 

Tj  '^      r^  •       •    ^1  •  r  t-  ^        *n  admittance 

Here  was  no  unity  of  possession  m  tlie  pnor,  of  the  rectory  op  a  licence; 

and  of  the  lands.  Moore  528.  Benson  v.  Trott.  Moore  219.  and  every  thing 

Branches  case.  Cro.  Eliz.  r04.  Crouch's  case.  '•  ^P  *^«  ^""^^^ 

that  custom 

has  not  taken 

Here,  out  of  him. 
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1762.  Here,  the  tithes  arise,  upon  leasing  out  the  lands.  The 

7  "  unity  ceases,  when  the  prior  ceases  to  hold  both  lands  and  rec- 

Stkphenson  ^      '^       ^1  '^ 

^  tory  together. 

Hill.  Either  by  prescription  or  by  unitt/y  the  lands  ought  to  be 

charged. 

Ulterius  Concilium. 

This  cause  now  standing  in  the  paper  for  further  argu- 
ment— Mr.  Solicitor  General  (Sir  Fletcher  Norton^  who  was 
for  the  plaintiiF,  ssdd  that  the  particular  customs  of  the  ma- 
nor (which  had  been  inquired  after,  in  the  course  of  the  for- 
mer argument)  were  not  yet  sent  up. 

4 East 289.  Lord  Mansfield — ^What  signify  the  customs?  clearly, 

Hit  freehold  is  in  the  lord. 

Sir  Fletcher  Norton  acknowledged  that  he  had  a  great  dif- 
ficulty to  get  over;  it  being  stated  in  the  case  itself,  "  That, 
**  this  was  the  only  customary  tenant  belonging  to  the  manor, 
"  which  was  within  this  parish." 

Lord  Mansfield  and  Mr.  Justice  Denison  said  it  was  a 
setded  point,  "  That  ^^  freehold  is  in  the  lord."  And  Lord 
Mansfield  added,  that  this  is  rather  stronger  than  the  case  of 
copyholds:  for,  copyholders  had  acquired  a  permanent  es- 
tate in  their  lands,  before  these  persons  had  done  so. 

•Mr.  Justice  Per  *  Cur^ — Let  the  postea  be  delivered  to  the  defendant 

prelient^**  °°^  in  order  for  a  judgment  of  nonsuit. 

353.  s!^c.)  ^^  Fenton  vers.  Emblers,  Executor  of  May. 

Agreement  to    ^  ■  ^HIS  was  a  special  case,  reserved  at  nisi  prius  at  the 

leave  money  by      |  ^    ^V.        ,  '  r 

will,  need  not  be    -^    ^S^l2.tS  Zt  Abmgdon. 

in  writing,  ,  .  .         « 

though  uncer-        It  was  an  action  upon  the  case  upon  assumpszty  agamst  £m' 

twn  as  to  the     blers.  as  representative  of  one  May  deceased, 
time  of  perfor-    • 

™Ld  Ray  316.  ^^^  declaration  contained  six  counts ;  and  upon  the  first 
four  counts,  there  was  a  verdict  for  the  plaintiff;  and  for 
the  defendant,  on  the  sixth.  The  only  doubt  was  upon  the 
fifth  count:  which  fifth  count  was,  "  That  the  said  William 

"  May, 


Digitized  by  VjOOQ IC 


Hilary  Tenn  2  Geo.  3.  B.  R. 

^  MoMfy  in  consideration  that  the  said  Sarah  (the  plaintiff) 
**  would  be  and  become  the  house-keeper  and  servant  of  the  " 
^  said  WiUianiy  and  take  iq)on  herself  the  care  and  manage- 
**  ment  of  his  family,  i^c.\  and  perform  the  same  as  long  as 
**  it  shall  please  the  said  William  and  Sarah ;  imdertook  and 
**  promised  to  pay  wages  to  the  said  Sarah  at  and  after  the 
**  rate  of  six  pounds  for  one  year;  and  also  by  his  last 
**  WILL  AND  TESTAMENT  to  gtve  and  bequeath  to  the  said 
*'  Sarah  a  legacy  or  annuity  of  16/.  by  the  year,  to  be  paid 
*'  and  pa3^1e  to  her  yearly  and  every  year  n-om  the  day  of 
*^  the  decease  of  the  said  William  for  and  during  the  term  of 
^  her  natural  life;  and  that  she  the  said  Sarah^  confiding  in 
^  the  said  prombe,  entered  into  his  service,  and  became  his 
•*  house-keeper,  £5?c.  and  continued  so  for  three  years  and 
**  (ifty-iune  days :  but  that  he  the  said  William  had  not  pcr- 
^  formed  his  said  agreement,  and  did  not  leave  her  such  le- 
*'  gacy  or  annuity,  &c." 

It  was  stated  in  the  case,  that  it  appeared  upon  the  evi- 
dence, that  there  was  such  an  agreement  between  the  said 
Wil&am'  May  and  the  plaintiff;  but  that  it  was  by  parol, 
and  NOT  m  writing. 

That  the  plaintiff,  in  performance  of  her  part  of  the  said 
ag^ement,  did  enter  into  the  testator's  service,  as  house- 
keeper, &fc.;  and  continued  in  such  service  till  the  testator's 
decease. 

That  the  testator  did  not  pve  her  by  last  will,  or  otherwise, 
the  said  annuity  of  16/.  per  annum^  or  any  other  annuity. 

A  verdict  was  found  for  the  plaintiff  on  the  fifth  count, 
for  220A  subject  to  the  opinion  of  the  court;  first,  whether 
the  evidence  was  sufficient  to  maintain  the  action  upon  it: 
secondly,  whether  the  agreement  therein  set  forth  ought  not 
to  have  been  in  writing* 

Mr.  Hall^  for  the  defendant,  objected — First,  that  this 
evidence  is  not  sufficient  to  prove  the  special  agreement  laid 
in  the  fifth  count ;  which  ought  to  be  proved  precisely.  He 
8sud  there  was  a  material  variance  between  the  case  Und  in 
the  declaration,  and  the  case  proved.  For,  the  case  laid  in  this 
fifth  count  in  the  declaration  is  not  a  hiring  for  a  year ;  be- 
cause either  party  was  at  liberty  to  put  an  end  to  the  contract : 
but  the  case  proved  is  a  general  hiring;  which,  in  con- 
struction of  law,  is  a  hiring  for  a  year. 

Secondly,  that  by  the  statute  of  frauds,  (29  C  2.  r.  3. 
$  4.)  this  agreement,  as  it  was  not  to  be  performed  within  a 

year  J 
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year  J  ought  to  have  been  reduced  into  writing.  The  statute 
"  says  ^^  No  action  shall  be  brought,  whereby  to  charge  any 
^  executor  or  administrator,  upon  any  agreement  that  is  not 
**  to  be  performed  wiTKiv  the  space  of  one  year  from  the 
*^  making  thereof;  unless  the  agreement  upon  which  such 
*^  action  shall  be  brought,  or  some  memorandum  or  note  there- 
^^  of,  shall  be  in  Writing,  and  signed  by  the  party  to  be 
"  charged  therewith,  or  some  other  person  thereunto  by  him 
"  lawfully  authorised.'* 

This  is  a  promise  of  a  legacy,  by  an  instrument  revocable 
at  pleasure.  It  WQuld  be  extremely  inconvenient  to  establish 
promises  of  this  kind,  not  reduced  into  writing.  The  present 
agreement  could  not  be  performed,  on  May^s  part,  within  a 
year:  for  a  whole  year  from  his  death  was  to  elapse,  before 
the  annuity  or  any  part  of  it  would  become  payable. 

He  cited  1  Ld.  Raym.  316.  Smith  v.  Wentall;  and  re- 
lied on  a  case  of  Reynolds  v.  Spencer  Cowper^  in  Scacc.^  in 
1726.  Finer.  Tit.  contract  and  agreement,  p.  524-  $47. 
(which  case  he  said  he  had  ordered  to  be  searched,  and  found 
it  to  be  so;)  where  the  rule  laid  down  is — *'*'  That  sl  parol  pro- 
*^  mise  to  be  performed  upon  a  contingency  which  may  or 
*^  may  not  happen  within  a  year  after  the  making,  is  voidy 
"  within  the  statute  of  frauds." 

Mr.  Stowey  contra^  for  the  plaintiff,  insisted  first,  that  the 
evidence  does  support  the  declaration ;  and  that  the  fact  is 
precisely  proved. 

Secondly,  that  it  was  not  necessary  that  this  agreement 
should  be  reduced  into  writing.  The  action  is  brought  for 
May^s  not  having  done  what  he  ought  to  have  done  in  his 
life-time:  so  that  it  might  and  should  have  been  done  within 
the  year.  This  consideration  is  sufficient,  at  common  laWy  to 
raise  a  promise.  The  statute  of  frauds  does  not  affect  this 
case.  Mr.  HalPs  doctrine  would  overturn  all  the  cases  upon 
verbal  general  contracts  of  matrimony,  where  the  defendant 
did  not  actually  promise  "  To  marry 'within  the  year." 

He  cited  two  cases  in  point:  viz.  1.  Salk.  280.  anonymous* 
P.  5  W.  h  M.  C.  B.  and  the  case  of  the  promise  to  pay 
20/.  on  marriage,  mentioned  in  1  Ld.  Raym.  316.  317. 
Smith  V.  Westall. 

Mr.  HcUly  in  his  reply, — Observed,  that  this  is  a  method 
of  binding  the  assets^  without  making  a  will. 

Lord 
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Lord  Mansfield— There  is  only  that  case  in  the  exche-       1762, 
^uer^  in  1726,  that  can  make  the  least  doubt.    By  the  other      "^  " 

cases,  it  seems  settled.  ^ 

There  is  nothing  in  the  objection  about  his  leaving  it  by  his       ••■^*^s- 
will:  for,  there  is  nothing  testamentary  in  a  promise  "  To 
"leave  at  his  death." 

The  case  in  1726,  in  the  exchequer y  cannot  be  rightly 
represented  to  us:  for,  as  it  is  represented,  one  of  the  two  re- 
solutions, viz*  that  upon  the  statute  of  limitations,  is  wrong  to 
the  last  degree,  and  obviously  so  to  every  body.  It  is  repre- 
sented to  have  been  there  resolved  "  That  that  statute  bars 
"  eventual  rights,  from  the  time  of  the  promise  made^  (after 
**  the  six  years  are  elj4>sed:")  whereas  no  one  can  doubt  but 
that  die  bar  only  takes  place  from  the  time  when  the  right  ac- 
cruedy  and  not  from  the  time  of  making  the  promise. 

Mr.  Justice  Denison — The  statute  offrauds  plainly  means 
an  agreement  not  to  be  performed  within  the  space  of  a 
year,  and  expressly  and  specifically  so  agreed.    A  contin- 
gency is  not  within  it;  nor  any  case  that  depends  iipon  contin^ 
gency.  It  does  not  extend  to  cases  where  the  thing  only  may 
be  performed  within  the  year:  and  the  act  can  not  be  extended 
liiither  Uian  the  words  of  it.    Skinner  353.  f  Peter  v.  Comp-  f  This  case  had 
toHy  proves  the  distinction  of  a  contingency,  as  I  have  stated  ^^^  mentioned 
it,  as  fully  and  clearly  as  possible.  It  was  an  action  upon  the  wihilo/Miindlt 
case  upon  an  agreement,  in  which  the  defendant  promised,  seems  to  roe  to 
for  one  guinea,  "  To  give  the  plaintiff  so  many  at  the  day  of  be  the  very  case 
**his  marriage."   The  question  was,  "If  such  agreement  ^^^^^  ^''• 
"  ought  to  be  in  writing:"  for,  the  marriage  did  not  happen  diwussed  by 
within  a  year.    The  Chief  Justice  (Holt,  before  whom  it  Ld.  Ch.  J.  Holt, 

was  tried,)  advised  with  all  the  ludges,  and  by  the  greater  j?  ^**«  case  of 
•    •        ^r     ^i_  J-  •„--£••  JL*  Smith  v.Wes- 

opimon  (for  there  was  diversity  ot  opinion,  and  his  own  was  ^j^y  j  l^j 

e  contra^  "  Where  the  agreement  is  to  be  performed  upon  a  Raym.  316^  317. 

**  contingent,  and  it  does  not  appear  within  the  agreement^ 

"  that  it  is  to  be  performed  after  the  year,  there  a  note  in 

**  writing  is  not  necessary;  for,  the  contingent  might  hap- 

"  pen  within  the  year:  but  where  it  appears  by  the  whole 

"  tenor  of  the  agreement,  that  it  is  to  be  performed  after  the 

"  year,  there  a  note  is  necessary;  otherwise,  not.*' 

t  Mr.  Justice  Wilmot  concurred;  and  agreed  with  the f  Mr.  J.  Foster 
reason  of  the  case  in  Salk.  280.    "  That  by  possibility,  the  v"  *bsent. 
**  ship  might  have  returned  within  the  year;  though  by  ac- 
^  cident  it  happened  that  it  did  not:  and  the  clause  in  the 

"  statute 
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1 762.        "  statute  only  extends  to  such  promises,  where,  by  the  express 
p,         ^      *'  appointment  of  the  party,  the  thing  is  not  to  be  performed 
"  within  a  year." 


V, 

IEmblkrs 


Lord  Mansfield— -As  to  the  variance^  there  is  nothing 
in  that  objection. 

Let  the  postea  be  delivered  to  the  plsdntiff. 


Appleton  vers.  Smith. 

In  an  action  of  ripHE  question  was,  "  Whether  the  plaintiff  should  have 
teriiiffpU?ntifl^^  ^  "  ^^^^  ^ostsy  or  no  more  costs  than  damages;^^  upon  the 
dwelling  house,  following  case, 
making  {treat 

noise,  tilidcfen-  This  was  an  action  of  trespass  vi  et  armis^  for  breaking  and 
JuSiXtTgivt  entering  the  plaintijps  dwelling  house,  and  tiiere  making  a 
him  a  promis-  great  noise  and  affray  and  disturbance,  and  continuing  it  for 
torynote;  jury  ^^q  hours  and  UNTIL  the  plaintiff  and  his  father,  Richard 
^^nwi  dama  ^ppl^^on  the  elder,  and  one  Christopher  Atkins  were  compel- 
^nomore  ^"  led  and  obliged  to  give  and  did  give  to  the  defendant  their  pro* 
coats  than  da-  missory  note  for  6L  17s.  payable  to  him  the  said  defendant. 
?S'r^^^  The  jury  found  for  the  plaintiff;  and  gave  him  a  guinea  da- 
56^  •     ^™'     mages. 

Mr.  Seijeant  Narei  insisted,  on  behalf  of  the  defendant, 
that  the  plaintiff  could,  in  this  case,  have  no  more  costs  than 
damages. 

For.  that,  by  the  statute  of  22  &f  23  Car.  2.  c.  9.  $  utt.  **  In 
"  all  actions  of  trespass,  assault,  and  battery,  and  other  per- 
"  sonal  actions,  wherein  the  judge,  at  the  trial  of  the  cause, 
^^  shall  not  certify  upon  the  back  of  the  record  that  an  assault 
"  and  battery  was  sufficientiy  proved,  or  that  the  freehold  of 
*^  tide  was  chiefly  in  question;  and  the  damages  found  are 
'^  under  40^.  the  plaintiff  shaU  recover  no  more  costs  than 
"  damages." 

This  is  z,  general  action  of  trespass:  and  there  is  no  certifi- 
cate from  the  judge. 

The  circumstance  of  "  Continuing  the  noise  and  disturb- 
^<  ance  until  these  three  persons  gave  their  note  for  6/.  17sJ*^ 
is  only  aggravation. 

There 
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There  are  .two  cases  in  pomt:  viz*  Blunt  v.  Mither  in  C.  1762. 

^B.  1  Sir  J.  S.  645.   (called  Blunt  v.   Miller  in  Gilbert's  x??liltok 

cases  in  Scacc*.  197.)  and  Boiture  v.  Woolrick^  in  1  Ld.  ^ 

Raynu  566.  Smith* 

The  case  of  Svnnstead  v.  LyddaL  1  tSlaZi.  408.  is  also  a 
case  siipilar  to  the  present.  It  was  an  action  of  trespass  and 
f^lse  iniprisonment  for  such  a  time,  and  quousque  he  paid  11^. 
It  was  holden  ^  That  the  quowsque  was  not  the  cause  of  action: 
^^  but  the  imprisonment:  the  quousque  was  only  matter  of  ag- 
**  gravatton^ 

And  there  was  a  late  case  oi*  Howard  v.  Parr^  from*  Or  Ford  v. 
Staffordshire^  which  was  an  action  by  a  schoolmaster,  for  dis-  ***""• 
tutbing  him  in  the  possession  of  his  house,  and  continuing 
such  disturbance,  ^c*\  the  verdict  was  for  less  than  40^.  and 
there  was  no  certificate :  and  the  plaintiiF  could  have  no 
more  costs  than  damages. 

Mr.  Serjeant  Davy  argued  contra^  for  the  plaintiiF. 

The  question  in  this  cjtse  is,  "  Whether  the  freehold 
"  could  come  in  question:'^  for  if  it  could  not,  then  the  judge 
could  not  certify.  And  the  settled  construction  is,  *^  That 
"  this  statute  is  restrained  to  those  cases  in  which  the  judge 
*'  can  certify." 

Where  the  damage  is  consequentialj  under  ti  "  Per  qibd^'  i  stra.  196. 
it  is  indeed  only  aggravation.  The  cases  cited  against  me  are, 
all  of  them,  such  cases  of  aggravation  by  reason  of  consequen- 
tial damages. 

Where  there  is  an  f  asportavit^  the  title  can  never  come  f  it  was  so 
in  question:  nor  in  actions  of  mere  assault  and  battery.    For  settled  in  the 
diis  statute  of  22,  23  C.  2.  c.  9.  $  ult.  doth  not  extend  to  ^*,^^°/ I^J^g*" J; 
a// trespasses,  but  only  to  such  trespasses  quare  clausum/regity  2. 3.  R. 
in  which  theyre^A^/t/ of  the  land  Tn2iy  probably  come  tnquestiony 
and  so  it  is  determined  expressly,  in  3  mod.  39.    Barnes  v. 
Edgard;  and  in  Smith  v.  Batterton^  there  cited,  (and  reported 
in  Raym.  487.  and  Sir  T.  Jones  232.)  and  in   Thompson  v. 
Berry ^  in  C.  B.  reported  in  1  Sir  jf.  S.  551.  all  the  cases 
apply  to  this  general  rule. 

Lord  Mansfield— This  case  depends  upon  the  words, 
**  AndusTih  the  plaintiif,  &?c.  were  compelled,  &)V.:"  which 
words  are  barely  an  aggravation  of  the  defendant's  continuing 
in  the  house ;  and  nothing  more. 

Vol.  III.  H  On 
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Afpleton 

v. 

Smith. 


♦  Mr.  Juitiee 
Fotter  WM  ab- 
sent 
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On  the  firnt  words,  {viz.  ^  Breaking  and  entering  the 
'**  house,")  the  freehold  wi^-Athave  come  in  question* 

Mr.  Justice  DeKison  concurred,  "  That  they  are  only 
**  words  of  aggravation  ;  which  need  not  even  be  answered 
**  in  a  plea." 

The  *  Court  directed  the  master  to  tax  the  costs  at 

A  GUINEA  ONLY. 

jCj^  See  this  subject  relating  to  the  recovery  oi  fuU  costs, 
or  the  not  obtaining  any  more  costs  than  damages^  very  clearly 
explained  by  Lord  Chief  Baron  Gilbert^  in  delivering  the 
opmion  of  the  court  of  exchequer^  in  the  case  of  Reeves  v. 
Butler^  H.  12  G.  1.  where  he  compares  and  interprets 
the  several  statutes  upon  which  cases  of  this  kind  depend; 
and  vindicates  the  reasoning  and  resolutions  of  the  judges 
upon  22,  23  C.  c.  9.  $  ult.  Amongst  the  modem  resolutions 
which  he  mentions,  he  reports  the  case  of-  Blunt  v.  Miller 
(as  he  calls  the  defendant)  in  the  very  same  words  widi 
Sir  John  Strange;  excepting  a  gross  mis-print  of  "  decreed^^ 
instead  of  "  deniedj*^  and  a  year's  antedate  of  the  time,  {M 
tlG.U)  Gilbert's  Equity  Cases,  195  to  200. 


(1  Black.  Rfp. 
355.  S.  C.) 
Thursday,  38 
Jan.  1763. 

One  of  two  de- 
fendants in  re- 
E levin,  cannot 
ave  his  costs 
upon  acquittal. 
3  Stra.  1006. 


t  V.  sect.  1. 


.  Ingle  vers.  Wordsworth  et  al\ 

In  Replevin. 

ONE  of  the  defendants  having  been  acquitted  by  verdict 
(on  a  plea  of  "  non  cepit^')  and  there  being  no  certi- 
ficate of  the  judge  "  That  Acre  was  a  reasonable  cause  for 
making  him  a  defendant;  Mr.  Norton  moved,  on  his  behalf, 
upon  Saturday  23d  May  1761,  that  the  plaintiff  in  replevin 
might  shew  cause  why  die  master  should  not  tax  the  defend- 
ant's costs  (pursuant  to  8,  9  W.  3.  c.  11.  "  For  the  better 
*'  preventing  frivolous  and  vexatious  suits,")  as  if  a  verdict 
had  been  given  against  the  plaintiff,  and  all  the  defendants 
acquitted*!  All  the  other  defendants  had  avowed:  and 
issue  was  taken  upon  a  right  of  common,  which  was  found 
for  the  plaintiff  in  replevin,  viz.  "  That  he  had  right  of 
**  common.'* 

The  master  had  a  doubt  whether  the  action  of  replevin 
was  within  the  statute  of  8,  9  ^.  3.  c.  1 1.  $  1.  which  specifi- 
cally names  only  actions  of  trespass^  assault^  false  imprison- 
ment^ and  ejectionefirmce. 

On 
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On  Wednesday  10  jfune  1761,  Mr.  Clayton  shewed  cause;        1762. 
and  insisted,  on  behalf  of  the  plaintiff  in  replevin,  ^^  That  this ' 
^  defendant  was  not  intitled  to  any  costs." 

Replevin  is  not  within  the  act  of  8,  9  W.  3.  c.  11.  And^^*^^^ 
it  is  dear,  that  before  that  act,  a  plaintiff  should  not  pay  costs 
to  a  defendant  who  was  acquitted;  provided  he  succeeded 
against  any  one  of  the  defendants  in  the  action. 

There  are  no  direct  instances  indeed  in  replevin,  deter- 
mined since  the  statute:  but  there  are  in  similar  cases;  as 
trover  and  nutscmce.  And  the  act  ought  to  be  construed 
strictly^  being  a  penal  law. 

The  case  of  Marriner  v.  Barret  (or  Barwici)  P.  1  G. 
2.  was  in  trover.  It  was  there  holden  that  a  defendant  who 
was  acquitted  was  not  intitled  to  his  costs;  because  not 
within  the  words  of  the  act:  and  costs  were  there  considered 
as  a  penalty. 

In  the  case  of  Dibben  v.  Cooi  et  al'.  M.SG.2.  B.  R.  for 
a  nuisance^  it  was  holden  that  the  act  only  extended  to  trespas- 
ses vi  et  armis. 

In  1  SaUt.  194.  D^na  Regina  v.  Danvers  et  al.  On  an  in- 
formation, one  defendant,  being  acquitted,  prayed  costs,  on 
the  equity  of  this  act;  but  was  denied. 

Mr.  Norton^  contra^  in  support  of  his  rule,  contended 
diat  the  acquitted  defendant  was  intitled  to  his  costs.  The 
act  of  8,9  W.  3.  c.  11.  is  a  remedial  hiyfi  and  no  other- 
wise penal  than  as  it  gives  costs:  and  so  the  title  speaks  it; 
**  An  act  for  the  better  preventing  frivolous  and  vexatious 
^^  suits."  And  this  is  certainly  mvolous  and  vexatious,  in 
the  opinion  of  both  judge  and  jury:  for,  the  one  has  not 
certified  ^^  That  there  was  a  reasonalile  cause  to  make  him  a 
**  defendant;"  the  other  has  acquitted  him. 

A  replevin  is  within  both  the  letter  and  the  spirit  of  this 
law.  It  is  properly  within  the  word  "  trespass:"  and 
the  act  uses  tne  word  ^  plaint ^^  with  a  particular  view  to  tfus 
species  of  trespass.  And  it  is  within  the  spirit  of  the  statute, 
certainly;  because,  otherwise,  the  plaintiff  in  replevin  might 
add  20  or  30  defendants,  fofthe  sake  of  harassing  and  vex- 
ing them  frivolously. 

,  He 
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1 762.  He  acknowledged  the  case  of  Dibben  v.  Cooke  to  have  been 

Z     ~       as  stated,  except  as  to  this  law  being  treated  as  a  'penal  hew-, 

^  which  Lord  Hardwicke  (as  Mr.  Justice  Denison  confirmed) 

Wordsworth  ^^^  *  declared,  it  was  not:  but  he  said,  it  was  determined 

and  Another,  upon  too  narrow  principles. 

•  I-ord  Hard- 

wicke*8  expression  appears  by  my  own  notes  to  have  been  as  follows — "And  fhough  in  my 
••  own  mind  1  am  not  satisfied  that  costs  are  in  the  nature  of  a  penalty;  (for  they  seem  to 
•*  me  rather  in  the  nature  of  a  satisfaction:)  yet  1  think  we  are  not  authorised  to  determine 
"  contrary  to  the  course  of  all  these  former  resolutions."  He  said  this  upon  citing^  the 
case  of  Coan  v.  Btnoietf  for  the  ruie  there  laid  down  "  That  statutes  concernin;^  costs  are 
to  be  construed  ttrtctl/*:  and  he  adopted  the  jprinci;^c  tlie  court  went  upon;  tbou^  he  could 
not  come  into  the  reaton  they  there  gave  for  it. 

However,  that  was  not  an  action  of  repl'evin:  and  there 
is  no  determination  of  this  sort,  in  a  case  of  replevin  ; 
which  seems  to  be  within  the  very  word  "  j&/ain^" 

Mr.  Clayton^2Ad  he  had  forgot  to  mention  a  very  material 
case,  in  which  it  was  determined  that  the  avowant  in  reple- 
vin can  not  have  his  costs,  upon  error  brought  by  the  plaintiff 
in  replevin  zxadi  judgment  ajjirmed.  It  is  in  Carthew  179. 
Coan  V.  Bowles.  The  ground  of  the  resolution  is,  "  That 
'*  he  is  not  within  the  letter  of  the  acts;  and  the  princi- 
^^  pie  there  laid  down  was  that  these  acts  are  to  be  taken 
"  strictly^  and  not  extended  beyond  the  letter^  because  costs 
"  are  in  the  nature  of  a  penalty." 

Lord  Mansfield — If  no  reason  had  been  pveri,  the  au- 
thority might  have  had  more  weight :  but^  to  be  sure,  the 
reason  is  a  false  one. 

The  Court  took  time  to  consider  of  it — 

And  now  Lord  Mansfield  delivered  their  opinion. 

We  have  thought  of  this  case.  We  had  a  strong  bias  to 
have  given  the  defendant  his  costs,  if  it  had  been  possible; 
because  it  is  agreeable  to  natural  justice^  that  he  should 
receive  them,  if  there  was  no  reasonable  cause  for  making 
him  a  defendant. 

But  the  matter  is  too  fully  settled  to  be  ncrw  gone  into,  upon 
reasons  at  large. 

The  statute  speaks^^^ra%  of  actions  of  trespass;  and 
does  not  particularly  specify  any  actions  of  trespass  that  are 
not  trespasses  quare  vi  et  armis.  But  this  is  a  case  of  reple- 
vin; which  can  not  have  that  latitude  of  construction  put 
upon  it,  which  Mr.  Norton  has  contended  for,  consistent  with 
the  settled  c2Ats. 

It 


Digitized  by  VjOOQ IC 


Hilary  Term  2  Geo.  3.  B.  R.  1287 

It  has  been  so  settled -and  established, "  That  this  act  and .      1762. 

**  all  acts  that  give  costs^  are  to  be  construed  strictly.'*       z 

°  Ingle 

The  case  of  *  Dibben  v.  Cooke  is  not  so  fully  reported  in  ^' 

Sir  John  Strange,  as  it  really  passed.  Lord  Hardwicke  gave  g^d^Another! 
the  solemn  judgment  of  the  court ;  and  declared  it  to  be  then .  y  o  S>  «y  s 
settled  '*  That  all  the  statutes  relating  to  costs  are  and  ought  looi,  look 
**  to  be  construed  strictly  and  according  to  the  letter."  And 
he  declared,  **  That  actions  of  trespass  upon  the  case  could 
**  not  be  construed  to  be  within  this  act  of  parliament."  And 
he  gave  reasons  for  it:  and  added  that  upon  inquiry  into 
the  practice  of  the  common  pleas,  it  appeared  that  the  word 
trespass  was  there  taken  only  to  relate  to  trespasses  vi  et  ar- 
mis*  And  trespass  upon  the  case  is  nearer  to  trespass  vi  et 
armis^  than  replevin  is;  which  differs,  in  many  thmgs,  from 
a  mere  action  of  trespass. 

There  is  another  authority,  very  strong;  which  is  on  the 
writ  of  error,  in  the  exchequer  chamber,  on  27  Eliz*  c.  8. 
It  is  in  2  Ro*  Rep.  434.  (Farnell  plaintiff,  in  second  delive- 
rance) which  determines  a  replevin  not  to  be  an  action  of 
trespass  within  that  act;  and  that  therefore  a  writ  of  error 
would  not  lie  in  the  exchequer-chamber,  tipon  a  judgment 
in  replevin  in  B.  R. 

The  argument  in  the  case  of  Dibben  v.  Cooke  was,  "  That 
"  actions  of  trespass  upon  the  case  had  been  holden  to  be 
"  within  the  proviso  of  the  statute  of  limitations;  though    • 
"  as  much  excluded  there  as  they  are  here,  by  so  many  other 
"  actions  being  specif  ed  in  that  f  clause,  (even  actions  on  thet  V.  1  J.  1.  c. 
*'  case  for  words)  and  this  omitted.  ^^*  "**• 

But  that  proviso  is  to  be  construed  liberally:  this  statute  is 
to  be  taken  strictly*  / 

I  consider  this  as  a  point  so  fully  settled,  as  not  to  be  got 
over,  upon  any  reasoning  at  large* 

Therefore  the  rule  must  be  discharged. 


Sone  vers.  Ashton.  Friday,  29  Jan. 

1762. 

THIS  was  an  action  of  debt,  for  100/.  brought  against  ^^J»^^^<^ 
the  marshal  of  the  king*s  bench,  on  the  land-tax  act  of  may  act  as  a' 
33  G.  2.  for  acting  as  a  commissioner  of  the  land-tax,  for  the  commUsioner  of 
county  of  Surrey,  without  being  properly  qualified.  ^^^  ^^^^^^hSr' 

Upon  cation  of'wa 
office*     ' 
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1762.  UpoQ^^  nildebef*  pleaded,  and  issue  joined  thereon,  the 

cause  went  to  trial,  before  Lord  Chief  Justice  WtlieSj  at  the 


^^^        summer  assizes  1 761,  for  the  county  of  Surrey :  when  a  ver 
.    ^*  '       diet  was,  by  consent  of  both  parties,  given  for  the  plainuff 
for  50/.  but  subject  to  the  opinion  of  the  court  upon  the 
following  case. 

That  the  defendant^  claiming  a  qualijtcation  as  marshal 
of  the  king*s  bench^  had  acted  as  a  commissioner  of  the  land-tax 
for  the  county  oi  Surrey^  on  the  21st  of  August  1760,  being 
the  time  laid  in  the  first  count  of  the  declaration. 

That  the  10500L  mentioned  in  an  act  of  parliament  made 
in  the  27th  year  of  the  late  king  George  the  second,  intitled 
*'  An  act  for  re-vesting  in  the  crown  the  power  of  appointing 
*'  the  marshal  of  the  marshalsea  in  the  court  of  kings  bench j 
**  &c."  had  been  paid  to  the  mortgagees,  and  the  prison  re- 
built, in  pursuance  of  the  act. 

That  200/.  a  year,  part  of  the  profits  of  the  office  of 
marshal  of  the  king*s  bench  prison,  arise  from  letting  rooms 
in  the  said  prison. 

That  the  marshal  has,  as  belonging  to  his  office,  a  house  to 
live  in;  with  a  garden  and  a  piece  of  land  belonging  there- 
unto, and  two  houses  for  his  officers  to  live  in;  rebuilt  also 
according  to  the  directions  of  the  said  act  of  parliament. 

That  in  the  year  1759,  he  was  assessed  to  the  land-tax  in 
the  county  of  Surrey ^  as  follows  viz.  "  For  the  prison  of 
*^  the  king's  benchy  house,  lands,  garden,  and  common  side, 
"  300/. :  for  his  ojffice  and  perquisites j  as  marshal  200^;"  in 
dSLSOOL:  which  assessment  was,  on  an  appeal,  reduced  t€ 
300/.;  viz.  "  For  the  prison  of  the  king's  benchy  piison-house, 
'*  land,  garden,  and  common  side,  250/.;  for  die  ojice  and 
**  perquisites  as  marshal  50/.'^ 

That  the  defendant  insisted  on  no  other  qualification,  save 
what  arose  to  him  as  aforesaid. 

The  quESTiON  submitted  to  the  Court,  was — ^*'  Whether 
"  the  defendant  is  liable  to  the  penalty  demanded  in  the  first 
^^  count  in  the  declaration.'' 

Mr.  Coxe  for  the  plaintiff,  endeavoured  to  shew  that  the 
marshal  had  no  aualification^  either  from  the  prison,  house, 
land,  garden  ana  common  side,  or  from  his  o^e  and  per- 
quisites 
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quisites  as  marshal  to  act  as  a  commissioner  of  the  land-  1762. 

tax*     For,  the  qualification  required  by  the  land-tax  act  Son* 

must  arise  out  of  lands  and  tenements,  not  out  of  off-  ^, 

ces  or  perquisites.  The  words  of  the  act  are  plainly  confined  Ashton 
to  lands  and  tenements:  the  expressions  of  ^^  Lease-hold^  copy* 
"  hold^  ground-rents^  &c."  are  not  applicable  to  offices  or 

PERqUlBITES. 

And  iht  free-hold  of  the  prison,  house,  lands,  garden  and 
conunon  side,  is  in  the  crown:  they  are  the  crown's  pro- 
perty* The  marshal  has  no  freehold  in  the  prison^  house^ 
lands,  garden,  &^c.;  though  he  has  indeed  a  qualified  free- 
hold in  his  OFFICE* 

To  prove  "  That  theyr^^-Ao/rfof  the  prison,  house,  lands, 
**  garden,  ^c.  is  in  the  crown,"  he  relied  upon  the  statute  of 
27  G.  2.  c.  17.  which  recites  that  of  8,  9  W.  3.  c.  27.  and 
(by  its  second  clause)  re- vests  fhe  prison  and  the  scite  there- 
of, and  the  ground  and  appurtenances  thereunto  belonging, 
and  the  power  of  granting  the  custody  of  the  said  prison 
and  the  office  of  marshal,  in  the  crown,  for  ever,  unalien- 
ably.    And  he  has  only  a  qualified  free-hold  even  in  his 

OFFICE* 

Hie  same  act  ($  5.)  appoints  the  defendant  Mr.  Ashton^ 
marshal,  so  long  as  he  shall  behave  himself  well  in  his  said 
office :  and  ($  8*)  makes  him  removeable  by  rule  or  order  of 
this  court,  for  misbehaviour  or  neglect  of  duty.  And  he 
stands  only  taxed  at  50/*  for  the  office,  exclusive  of  the 
prison,  house,  lands,  garden,  and  common  side* 

Mr.  Lee^  contra^  for  the  defendant,  said  the  case  itself 
was  so  plain,  that  no  argument  could  make  it  plainer*  That 
the  words  "  Lease-holds,  copy-holds,  ground-rents,  £*?c." 
are  to  be  applied  to  the  subject  matters  of  them  respectively^ 
though  not  joindy.  That  the  office  is  granted  to  the  de- 
fendant; and  the  prison,  house,  lands,  garden,  and  common 
side,  are  annexed  and  incidental  and  natm^ly  and  necessarily 
belonging  to  it,  zndpass  with  it  as  being  so  incidental  to  the 
office*  That  offices  are  qualifications  within  this  act;  and 
that  it  is  admitted  "  That  the  defendant  has  a  qualified free- 

^  hold  in  this  office;^'  which  is  *  sufficient*  *  V.  Inst  4117. 

•*'  c.  12.  (relating 

Mr.  Coxe  replied,  that  his  free-hold  is  confined  to  *e  J^^,^«^^^^^.^*- 

office:  he  has  no  free-hold  in  the  prison^  isrc.y  or  in  any 

lands  or  tenements. 

Lord  Mansfield— Is  not  his  ofitce  a  teneiIent?  and, 
he  has  a  qualified  freehold  in  it.  He  is  qualified,  both, 

within 
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1762.        within  the  wordsy  and  within  the  intention  of  the  statute.  Is 

^     ^        not  the  master  of  the  rolls  qualified  for  the  houses  which 

^  belong  to  him  in  the  right  of  his  office?  I  know,  that  the 

AsHTOM.     Piaster  of  St.  Catherine's  has  sat  in  psuiioment,  under  die 

qualification  of  his  office. 

Per  Cur'*.  (Mr.  Justice  Foster  absent,) 

Let  the  postea  be  delivered  to  the  defendant. 

357.  s.  c.)  *^      Fairclaim,  ex  dimiss'  Fowler  et  al.  vers.  Shamtitle, 

Thursday,  4 

^^^•^7^-  In  Ejectment. 

claimin^'^arbrd  T  JPON  Monday  23d  of  November  1761,  Mr.  Ashhurst 

by  escheat  shall  \U    supported  by  Mr.  Serjeant  Nares^  and  Mr.  Norton  and 

fcnd^m'ire^elit'  ^^*  Morton^  moved  (onbehaif  of  the  plaintiff,)  to  discharge  a 

incnt,\mu^iht  '  ''"^^»  whereby  it  was  ordered  tha^  Granville^  earl  Goxver  and 

against  tenant  in  Thomos  Gifford^  esq.  landlords  of  the  tenant  in  possession  of 

possession,  by     ^^  premises  in  question,  should  \i^  joined  and  made  defendants 

rtnt  rit1^;nl  ..  -with the  said  tenant ^  if  he  shall  appear:  and  the  said  earl  and 
one  ciaiminir  as  _,,  ,..         t-ri  •  ^^^  iti  y    ^ 

heir  at  law.         Thomas  desirmg  that  if  the  said  tenant  shall  not  appear,  that 

3  T.  R.  782.  they  may  appear  for  themselves;  and  consenting,  that,  in  such 
case,  they  will  enter  into  the  common  nUe  "  To  confess  lease, 
*^  entry,  and  ouster  in  such  manner  as  the  said  tenant  ought 
*'  in  case  he  had  appeared;"  leave  is  given  to  the  said  earl 
and  TA^ma^,  pursuant  to  the  late  act  6f  parliament,  f/'thc 
said  tenant  shall  not  appear^  to  appear  by  themselves;  and, 
upon  their  entering  into  such  common  rule,  to  become  defend- 
ants in  the  stead  of  the  casual  ejector,  and  to  defend  their 
title  to  the  said  premises,  without  the  said  tenant.  The 
plaintiff^  nevertheless,  is  at  liberty  to  sign  judgment  against 
the  casual  ejector:  but  execution  thereon  is  stayed,  until  the 
jv:  B.        court  shall  further  order.* 

•  There  was  a 

like  rule,  whereby  Sir  Bugh  Brim  tnd  lord  Bratfford  (\ar6s  of  nther  mtinoTB,  who  also 

claimed  by  escheat,)  were  admitted  defendants  exactly  in  the  same  manner  as  lord  Goner 

and  Mr.  Gifford  were  by  this  rule. 

Their  objection  to  the  rule  was  "  That  earl  Gower  and  Mr. 
Gifford  had  never  been  in  possession:^'  (of  which  fact  they  had 
affidavit.) 

This  rule  must  therefore,  as  they  said,  have  been  obtained 
by  surprise:  for  that  the  act  of  parliament  of  11  C  2.  c.  19* 
$  1 3.  was  made  for  the  security  of  landlords  who  had  been  tn 
possession^  and  whose  tenants  neglected  to  give  them  nottce 
of  ejectments. 

And 
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And  they  cited  a*  case,  a  few  terms  ago,  where  such  a        1762. 
rule  as  this  was  made,  "  To  shew  cause,''  only;  and  on  this  'Z, 
fame  cause  being  shewn^  (viz.  "  That  neither  party  had  been    ^^imfss^' 
in  possessions^)  die  said  rule  -w^s  discharged.  So  here,  the  eari  Fowler  et  al* 
and  Mr.  Gijfford cldim  by  escheat,  on  the  death  of  Elizabeth  ^^ 

Levison;  and  the  plaintiffs  claim  as  heirs  at  law  to  her:  but  Shamtitle. 
neither  have  been  in  possession.  *  x^g  ^^^  ^,^^ 

Doe  on  the  de- 
mise of  yanut  Goort  v.  Jtoe.  On  the  last  day  of  Hilary  term  1761,  upon  the  affidavit  of 
William  Scariibricif  the  conditional  rule  was  obtained  on  Mr.  Yatet'i  motion,  <*  To  make 
"the  said  William  Scariibrick,  (who  claimed  the  premises,  as  purchaser  under  the  heir 
**  It  law  of  Thomas  Goore  who  died  seised  in  fee,)  a  defendant  with  the  tenant,  if  he  ap- 
"pcared;  or  without  him,  if  he  refused.** 

Upon  Uie  first  of  May^  in  Batter  term  fbUowinfi^,  Mr.  Clayton  obtained  a  rule,  to  shew 
cause  why  the  above  rule  "  For  makiu}:;  the  said  William  Scaritbrick  defendant**  should 
Dot  be  discharged,  with  costs. 

Upon  the  sixth  of  ^une,  in  the  subsequent  Trinity  term,  cause  was  shewn:  and  upon 
hearing  counsel  for  both  parties,  the  said  rule  was  discharged^  but  without  costs. 

yames  Goore  claimed  to  be  the  true  heir  at  law  to  Thomas  Goore-  but  the  possession  had 
been  in  lessees  under  a  lease  granted  for  ninety-nine  years,  by  Thorns;  which  lease  was 
receptly  expired. 

All  the  tenants  but  one  have  attorned  to  the  lessors  of  the 
pbdntifF:  and  that  one  tenant  did  not  appear. 

They  cited  as  a  case  in  point  to  prove  "  That  the  Court 
**have  no  jurisdiction  to  admit  any  person  to  defend  an 
^  ejectment  instead  of  the  tenant,  except  one  who  is  in  some 
^degree  of  possession" — 2  Barnes^  p.  28.  of  appendix, 
M.  29  G.  2.  C.  B.  Roe^  ex  dimiss*  Leake  and  others^  v.  Doe. 

The  Court  gave  them  a  rule  to  sherw  cause. 

Upon  Friday^  27th  of  November  1761,  Mr.  Harvey ^  Mr. 
Thurknv^  Mr.  AspinaUy  Mr.  Madocks^  and  Mr.  Sto-we  (on 
behalf  of  earl  Cower  and  Mr.  Giffbrd)  shewed  cause  why 
the  above-recited  original  rule  should  not  be  discharged :  and 
they  argued  thus. 

ITie  lessors  of  the  plaintiff  claim  as  heirs:  we  claim  by 
escheat  of  a  copyhold,  pro  defectu  hasredis;  not  for  2iforfeiture 
for  want  of  an  heir's,  coming-in.  If  there  be  an  heir,'  we 
claim  nothing.  We  therefore  only  desire  to  have  the  cause 
tried. 

A  lord  of  a  manor  has  such  a  seisin  at  law,  of  an  escheated 
copyholdy  that  the  occupier  is  Af^  tenant  at  will^  and  the  lord 
may  distrain  for  the  rent;  and  though  perhaps  the  occupier 
may  not  be  liable  to  the  penalty  of  the  triple  rent,  yet  the 
lord  may  avow  upon  him  for  the  single  rent. 

Vol.111.  I  The 
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1762.  The  lords  by  escheat  claim  upon  the  same  foot  as  if  they 

Fairclaim    ^^^^  heirs  to  the  deceased  tenant :  and  the  heir  might  be  ad- 

cx  dimisk. '  ^i^^d  ^  to  made  defendant;  though  he  had  never  received 

Fowler  ctal*,^^'*^*  '^^^  estate  originally  belonged  to  the  lords j  and  moved 

V.  from  themj  and  reverts  to  them  for  want  of  heirs  of  the  tenant: 

Shamtitle.  and  we  are  neither  strangers^  nor  collude  with  the  tenant* 

2  Stn.  830.  The  statute  of  11  G.  2.  c.  19.  $  11,  12,  13.  is  to  be  ex- 

tended further  than  to  those  cases  only  where  the  rent  has 
been  actually  received:  it  extends  to  landlords  dejure^  as  well 
as  to  landlords  de facto.  A  probable  cause  oJ  claim  is  suffi- 
cient to  intitle  the  landlord  to  be  made  defendant:  his  real 
title  is  to  be  tried  hereafter,  in  the  cause. 

Before  the  statute,  the  landlord  had  a  right,  by  law^  to  be 
joined  with  the  tenant :  and  the  statute  inforces  this  right. 
And  it  must  be  construed  liberally,  to  prevent  the  mischief 
which  occasioned  the  making  of  it. 

But  the  plaintiffs  come  too  late,  in  this  applicatioii.  They 
have  tf^^fl/'^^^  themselves,  by  proceeding  after  our  rule:  they 
have  proceeded  even  so  far  as  to  the  nomination  of  a  special 
jury;  and  then  they  gave  notice  "  That  they  should  not  try 
"  the  cause."  So  that  they  have  acknowledged  us  as  tenants. 

The  case  of  Goore  v.  Xoe  or  Scarisbrick  was  a  case  where 
no  rent  had  been  paid  by  any  body:  and  Scarisbrick  had  pur-, 
chased  a  pretended  title.  But  the  lord  of  this  manor  is  dO' 
minus  ternty  and  within  the  words  of  the  act. 

As  to  the  case  in  Barnes-^ 

Lord  Mansfield— I  do  not  understand  that  note.  It  puts 
the  refusal  of  the  motion,  upon  want  of  jurisdiction,  and  a 
case  cited  by  Serjeant  Davy.  Whereas,  in  ejectments^  the 
court  can  never  want  jurisdiction  to  prevent  the  plaintiff  from 
4  Dall.  140.  recovering  without  a  proper  trial.  An  ejectment  is  the  crea- 
ture of  Westminster- Hall y  introduced  within  time  of  memo- 
ry: and  moulded  gradually  into  a  course  of  practice,  by 
rules  of  the  courts.  The  same  audiority  which  brought  it 
thus  fary  may  certainly  carry  it  to  a  higher  degree  of  per- 
fection, as  experience  happens  to  shew  inconveniences  or 
defects.  The  act  of  11  G.  2.  was  drawn  and  brought  in  by 
Sir  John  Strange:  the  provisions  therein,  relative  to  pro- 
ceedings in  ejectment,  were  either  to  enforce  a  right  prac- 
^  tice,  or  occasioned  by  some  case  contrary  to  the  general  sense 
of  die  bar,  which  the  legislature  virtually  condemns  as  er- 
roneous. 
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roneous.  And  as  to  the  precedent  cited  from  Strange  1241  •        17^2. 
it  is  a  total  mistake:  there  is  not  a  syllable  in  that  case,  Fairclaim 
about  a  mortgagee  being  refused  to  be  admitted  to  defend  as     ^^  dimiss. ' 
landlord.  Fowler  ct  al% 

The  counsel  for  the  plaintiff  (who  had  moved  to  discharge  Shamtitle. 
the  present  rule)  argued  that  these  potential  landlords  can  not 
be  widiin  the  stat.  11  G.  2.  c.  19.  For,  "  *wcA"  landlord 
must  be  a  landlord  to  whom  the  tenant  is  obliged  to  deliver  the 
declaration. 

The  act,  they  said,  was  made  to  defend  an  actual  possession  j 
only ;  not  to  give  one.  Before  the  act,  no  man  could  have 
come  and  been  admitted  to  defend  with  or  instead  of  the  te- 
nant ;  nor  have  put  himself  in  possession :  and  the  act  only  lets 
in  the  landlord,  to  prevent  the  tenant  from  giving  up  the  pos- 
session. 

The  solid  construction  of  this  act  is  "  That  there  being 
**no  possession,  he  could  be  no  landlord."  And  the  case 
of  *  Goore  v.  Scarisbrick^  went  upon  this  principle ;  and  was  *  Vide  ante  p. 
fully  argued  and  discussed.  It  was  moved  upon  affidavit  of  ^^^»  "*  margin. 
Scarisbrick^s  claim  j  which  was  a  purchase  from  the  heir  at 
law  of  the  reversioner,  another  person  claimed  to  be  heir  at 
law.  The  rule  was  discharged.  No  rent  had  ever  been  paid 
under  the  lease,  in  that  case :  and  the  Court  observed  ^^  That 
*'  the  tenant  would  not  have  been  liable  to  the  penalty  for 
"  not  delivering  the  declaration  to  him." 

There  is  no  privity  between  the  lord  by  escheat,  and  the 
tenant. 

•  There  must  have  been  rent  actually  received;  (except  in 
cases  of  mortgagees  after  forfeiture,  or  such  like:;  but  even 
an  heir^  who  has  never  received  rentj  can  not  be  let  in  to  be 
made  defendant,  under  this  act. 

As  to  any  proceedings  subsequent  to  their  rule— 

The  attorney  for  the  plaintiffs  might  not  know  of  this 
rule;  for,  it  was  obtained  only  upon  the  last  day  of  the 
term:  and  we  could  not  apply  sooner,  to  get  it  discharged. 
Besides,  he  only  attended  the  naming  of  the  fortyreight  o( 
the  special  jury.  No  issue  was  joined:  they  never  were  ac- 
cepted as  tenants. 

Moreover,  we  claim  as  heir:  and  a}ord  claiming  by  es- 
cheat is  intitled  to  no  favour,  where  another  cliums  as  heir* 

Lord 
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1762.  Lord  Mansfield — ^it  is  a  point  of  greatconsequence:  and 

Fairclaim    ^  ^"^  ^^^^  *^^  ^^  ^^^  '^^  settled. 

FowLERetaP      ^^  Ejectment  is  an  ingenious  fiction^  for  the  trial  of 
^^         '  titles  to  the  possession  of  land. 

bHAMTiTLE.       Inform^  it  is  a  trick  between  two,  to  dispossess  a  third  by 
a  sham  suit  and  judgment. 

The  artifice  would  be  criminal,  unless  the  Court  converted 
it  into  2ifair  trial  with  the  proper  party. 

The  control  the  court  have  over  the  judgment  against  the 
casual  ejector  enables  them  to  put  any  terms  upon  the  plain- 
tiff, which  zrejust.  He  was  soon  ordered  to  give  notice  to 
the  tenant  in  possession.  When  the  tenant  in  possession  asked 
to  be  admitted  defendant,  the  court  was  enabled  to  add  con- 
ditions; and  therefore  obliged  him  to  aihrv  the  fiction,  and 
go  to  trial  upon  the  real  merits. 

It  might  happen,  that  the  tenant  in  possession  was  a  mere 
farmer  at  will.  He  was  bound  to  give  notice  to  his  landhrd. 

The  same  reason^  of  a  fair  trial  with  the  proper  party,  re- 
quired the  landlord  to  be  admitted  defendant ;  with  the  te- 
nant, if  he  was  amicable ;  or  without  him,  if  he,  contrary  to 
the  duty  of  his  relation,  should  betray  the  cause. 

There  can  be  no  ground  for  admitting  the  landlord  to  be  a 
co-defendant,  which  does  not  hold  to  his  defending  alone  in 
case  the  other  abandons. 

The  plaintiff  ought  not  to  recover  by  collusion  with  one,  to 
the  prejudice  of  a  third:  he  ought  not  to  recover,  without  a 
trial  with  the  person  interested  in  the  question  and  affected 
by  the  judgment. 

Every  point  relative  to  the  proceeding  in  ejectments  is  of 
consequence.  1  am  glad  we  have  this  occasion. 

There  are  two  matters  to  be  considered;— 

First,  Whether  the  term  "  landlord^'*  ought  not,  as  to  this 
purpose,  to  extend  to  every  person  whose  title  is  connected  to 
and  consistent  with  the  possession  of  the  occupier,  and  di- 
vested or  distuAed  byany  claim  adverse  to  such  possession;  as 

in 
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inxhe  case  of  remainders  or  reversions  expectant  upon  par-        1762* 
ticular  estates :  secondly,  whether  it  does  not  extend,  as  be- 


tween  two  persons  claiminc^  to  be  landlords  de  iure.  in  rieht  ''^*^.^^^*m> 
of  representation  to  a  landlord  de  facto;  so  as  to  prevent  p^^j^^j^^^jj* 
either  from  recovering  by  collusion  with  the  occupier,  with-  ^^ 

out  a  fair  trial  with  the  other.  Shamtitle/ 

Where  a  person  claims  in  opposition  to  the  title  of  the  te- 
nant in  possession,  he  can  in  no  light  be  considered  as  land- 
lord; and  it  would  be  unjust  to  the  tenant,  to  make  him  a  co- 
defendant:  their  defences  might  clash.  Whereas,  when 
there  is  privity  between  them,  Ae  defence  must  be  upon  the 
same  bottom;  and  letting-in  the  person  behind,  can  only  ope- 
rate to  prevent  treachery  and  collusion. 

It  is  no  answer,  "  That  any  person  affected  by  the  judg- 
"  ment  may  bring  a  new  ejectment :"  because  there  is  a  great 
difference  between  beingj&/ain^j^or^/(e/en^n^,in  ejectment. 

The  Court  did  not,  however,  give  any  opinion  then;  but 
took  time  to  consider  of  it,  till  the  second  day  of  the  present 
Hilary  term  1762;  and  ordered  that  notice  should  be  given 
to  the  tenant  in  possession.  ^ 

On  the  said  second  day  of  Hilary,  term  1762,  the  tenant 
in  possession,  having  been  served  widi  notice  as  above,  did 
not  appear  by  any  counsel. 

Mr.  Justice  Denison  proposed  to  search  what  was  the 
practice  in  the  court  of  Common  Pleas^  since  the  act. 

Lord  Mansfield — In  the  case  in  this  court,  which 
was  cited,  the  tenant  in  possession  opposed  both.  In  that  in 
C.  B.  the  tenant  in  possession  had  no  sort  of  right. 

His  Lordship  proposed  to  have  the  fundamental 
principles  considered;  and  old  cases  prior  to  the  act  of  par- 
liament looked  into;  and  declared  that  he  had  it  at  heart, 
"  To  have  the  practice  upon  ejectments  clearly  setded,  upon 
"  large  and  liberal  grounds  for  advancement  of  the  remedy." 

The  great  advantage  of  this  fictitious  mode  b,  that  be- 
ing under  the  *  control  of  the  courts  it  may  be  so  modelled  as  •  yjdc  ante  663, 
to  answer  in  the  best  manner  every  end  of  justice  and  con- 
venience. 

Public  utility  has  adopted  it  in  lieu  of  almost  aU  real 
actions:  which  were  embarrassed  and  entangled  with  a  thou- 
sand 
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1762.        sand  niceties.  But  as  there  was  good  and  bad  in  the  method 
~  of  real  actions,  the  ^oe?^  ought  to  be  grafted  into  ejectments^ 

1*  AiacLAiM,  jj^  g^^j^  manner  as  to  avoid  itit  bad. 
ex  dimiss. 
•Fowler  etal',     jj^  added,  it  is  worth  considering,  upon  what  principles 
^       ^'  landlords  were  admitted  to  be  co-defendants,  before  the  act 

•Shamtitle.  ^fiiQ^  2.  And  desired  that  every  body,  that  knew  of  any 
old  cases  prior  to  the  act,  would  inform  the  court  of  them. 
He  mentioned  a  loose  note  in  12  Mod.  21 U  and  the  case  of 
Goodright  \.  Hart  in  2  Sir  J*  S.  830. 

Mr.  Justice  Denison  thought  it  had  been  considered  in 
C.B. 

•  J 12.  Mr.  Justice  Wilmot  thought  the  *  first  part  of  the  act 

was  not  introductory  of  a  new  law; .  (for,  before  the  act,  a 

t  $  13'  landlord  might  be  made  co-defendant  Q  l)ut  that  the  \  second 

part  of  it  was  introductory  of  a  new  hc^. 

He  proposed  to  have  the  point  settled,  and  for  that  pur- 
pose, to  have  the  practice  of  the  court  oi  common  pleas  in- 
quired into. 

Lord  Mansfield  proposed  to  have  it  considered,  whe- 
ther there  can  be  any  reason  for  making  a  landlord  co-defen- 
dant, which  will  not  also  hold  for  making  a  landlord  defen- 
dant in  the  stead  of  the  tenant;  and  also  to  have  it  considered 
upon  the  foot  of  convenience  and  expedience;  and  how  it 
stood  before  the  act  of  11  G.  2.  as  well  as  to  argue  it  upon 
the  act;  and  also,  what  was  the  definition  of  a  landlordy  as  it 
was  understood  when  they  were  admitted  as  co-defendants 
before  the  act. 

It  was  then  ordered  to  stand  for  further  argmnent  on 
Wednesday^  3d  February  1762. 

Mr.  Harvey  then  argued  on  behalf  of  the  lord  by  escheat. 

A  copyholder  could  never  maintain  a  real  action. 

But  for  lessees^  there  were,  in  the  time  of  real  actions  be- 
ing in  use,  two  sorts  of  this  kind  of  action;  viz.  by  writ  of 
ejectionejirmce^  vi  et  armis;  and  by  writ  of  yuare  ejecit  infra 
terminum:  in  the  former  of  which,  there  was  anciently  only  a 
judgment  for  damages^  the  term  not  being  recovered;  in  die 
latter,  the  judgment  was  for  recovery  of  the  term^  as  well  as 
for  damages. 

But  in  14  ^.  7.  in  an  ejectione  firmcs^  vi  et  armis,  (the 
former  of  the  said  two  sorts  of  action,)  judgment  was  g^ven 

in 
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in  iB.  S.  "To  recovef  the  term,  as  well  as  damages;  and  it       1762. 
**  was  affirmed  upon  error."  And  in  another  case  'm  17  N.  8.  ~  ' 

in  C.  B,  the  like  was  done  there.  V.  F.  N.  B.  490.  H.  tide  »•A«5^*»*'' 
ejecUonefirma.  Fowler  etal% 

After  which,  it  became  the  ordinary  method  of  trying  titles  "^^ 

to  Isold;  and  was  adopted  by  lessors  as  well  as  lessees*  ohamtitlk. 

But,  at  first,  the  lease  was  really  sealed  upon  the  land  (as  a 
guard  against  maintenance;)  and  the  action  was  brought 
agamst  the  r^a/ tenant  in  possession. 

Afterwards,  thb  mode  of  proceeding  was  abused;  and 
casual  ejectors  were  set  up :  by  which  method,  the  tenant  in 
possession  might  be  turned  out,  even  without  notice*  In  1 
Keble  705.  It  is  said,  "  That  Keeling"  conceived  this  way  of 
**  ejectment  was  a  new  device  since  the  late  troubles.'^  But  it 
was  a  much  older  practice. 

After  which  inconvenience  and  others  being  discovered, 
KOTiCE  to  the  tenant  in  possession  was  required.  V.  Raym.  93. 
Keys  v.  Braydon^  (S..  C.  with  1  Keble  705.) 

The  modem  rule  was.  introduced  in  the  time  of  Lord  Chief 
Justice  RoLLE. 

But  from  the  time  of  setting  up  casual  ejectors,  the  admit- 
ting landlords  to  defend,  together  with  the  tenant  in  pos- 
session has  prevailed.  In  Style  368.  H.  1652.  it  appears  that 
both  the  courts  of  king^s  bench  and  common  pleas  would  grant 
this  to  a  person  claiming  title  to  the  land.  1  Siderf.  24.  12  C 
2.  shews  that  it  was  then  usual.  Lilly^s  Abr.  497.  23  C.  2. 
«'  One  who  hath  tide  to  the  land  in  question  may,  upon  mo- 
**  tion  to  the  court,  be  made  defendant  with  the  tenant  in  pos- 
**  sessicm,  that  he  may  thereby  defend  his  tide.''  And  this 
continued  to  be  the  method  of  practice. 

The  act  of  11  G.  2.  c.  19.  was  occasioned  by  thp  deficienc}' 
of  justice,  in  this  method^  in  two  respects. 

One  of  them  was  the  under-tenant's  not  acquainting  his 
landlord.  And  the  loose  note  in  12  Mod.  211.  (anonymous)  is 
the  only  case  where  the  doctrine  is  laid  down,  "  That  if  no- 
^  tice  in  ejectment  be  given  to  the  under-tenant,  and  he  doth 
*^  not  acquaint  his  landlord  therewith,  but  suffers  judgment  to 
^  go  against  him,  the  court  (upon  motion)  will  not  suffer  exe^ 
**  cution  to  be  taken  out,  till  the  rig^t  be  tried." 

The 
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1762.  The  other  deficiency  of  justice  wasTthat  mentioned  in  the 

~  case  in  2  Sir  J.  S.  830.  Goodright  v.  Hart  et  ux*  P.  2  G.  2. 

ex  dimisT'  "^^^^^  *^  ^^**^^  ^^"^  ^^^  ^/^n^/. 
Fowler  et  al',     'phe  former  of  the  two  clauses  of  1 1  G.  2.*  provides  against 
^       ^'  tenants  secrieting  ejectments  from  their  landlords.  Thef  latter 

HAMTiTLE.  ^f  ^^e  two  clauses  consists  of  two  parts.  The  first  part  of  it 
^  only  gives  power  to  do  what  had  usually  been  done  before^ 

t  ^  13  ^^*  Admitting  the  landlord  to  defend  together  with  the  te- 

nant in  possession.  But  the  second  part  provides  for  admit- 
ting him  to  defend  instead  of  the  tenant,  which  had  been.,  in 
some  late  cases,  denied.  See  Cases  of  Practice  in  C.  B.  (by 
Mr.  Cooke)  99.  P.  /  G.  2.  in  a  case  of  Right  v.  Wrong  it  was 
refused:  nor  would  the  court  oblige  the  tenant  to  defend,  even 
upon  indemnification.  So  also  in  1  Barnes  114.  Tr.  6,  7  G. 
2.  C.  B.  in  the  case  of  Balderige  v.  Paterson — ^the  Court  de- 
nied to  make  the  landlords  defendants  without  the  tenant  in 
possession,  who  refused  to  appear:  but  they  made  the  com- 
mon rule,  "To  adi/them."  1  Barnes  120.  H.  8  G.  2.  C.  B.  in 
the  case  of  Goodright^  ex  dimiss.  Duke  of  Montague  v. 
Wrong — the  court  refused  to  admit  the  landlord  to  defend 
alone,  iTi^f^o^of  the  late  tenant,  who  had  quitted  the  posses- 
sion. 

These  cases  gave  rise  to  the  act  of  parliament  of  1 1  G.  2. 
c.  19.  $  13.  part  the  second.  They  were  all  of  them  between 
t  P.  2  G.2.  the  :|:  time  pf  the  case  oi  Goodright  v.  Hart  (in.2  Sir  J.  S. 
830.)  and  the  making  of  the  said  act  of  1 1  G.  2.  But  since 
that  act,  it  is  clear,  that  at  least  all  persons  may  defend  with- 
out the  tenant  in  possession,  who  mighty  before  it^  have  de- 
fended WITH  him. 

The  12th  and  13th  clauses  of  this  act  are  not  relative  to 
one  another.  The  13th  is  an  independent  clause:  (which  point 
he  argued  at  large.) 

It  was  many  years  before  this  act,  (even  in  S  W.  h  M. 
Comber b.  209.)  that  a  rule  is  laid  down  by  Lord  Chief  Justice 
Holt^  "  That  no  man  is  to  be  admitted  tenant  or  defendant  in 
"  ejectment  by  the  common  rule,  unless  he  hath  been  in  pos- 
"  session  or  received  rents;  and  not  a  mere  stranger ^'^ 

But  the  reason  of  that  rule  does  not  hold  in  the  present  case. 

A  lord  by  escheat's  defending  his  title  caA  never  be  con- 
sidered as  champerty:  (which  was  one  of  the  reasons.)  How- 
e\'er,  this  rule  is  inaccurately  laid  down  in  Comberb.  209. 

The 
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liht  adding  unnecessary  defendants  is  now  prevented  by         17^2. 
8,  9  W.  3.  c.  11.  ($  1.)  *But  before  that  act,  lessors  made   p^i^^laim, 
several  defendants  in  ejectment,  in  order  to  take  off  their  evi-     ^^  dimiss. 
dence:  and  they  could  then  have  no  costs,    if  acquitted,  p^^ler  et  al'i 
And  the  rule  was  made  against  lessors  of  plaintiffs,  as  well  as  v* 

against  defendants:  and  it  means  to  exclude  only  mere  stran-  Shamtitle. 
gers  to  the  possession.  •  V,  wit«,  1284. 

In  Comberb.  339.  Tr.  7  W.  3.  in  the  case  of  Jones^  lessee  of 
Pridev.  Carwithen; — Lord  Bath^  the  reversioner,  was  ad- 
mitted a  c^-defendant  with  the  tenant. 

In  Comberb.  332.—- A  trustee  may  be  admitted*  if  he  de- 
sires it;  though  not  without  his  consent.  So,  a  mortgagee 
may  be  admitted.  ,  . 

The  true  rule  of  admitting  as  a  co-defendant  before  the  act, 
was  **'That  a  mere  stranger  shall  not  be  admitted:  a  person 
**  NOT  A  MERE  STRANGER  has  a  right  to  be  admitted.^  He  had 
a  right  to  this.  1  Salk.  257.  Tr.  11  JF.3.  B.  JR.  in  the  case 
of  Under  hill  V,  Durhanij  "  A  landlord  may  he  joined  a  defen- 
"  dant  with  the  tenant  in  possession  if  he  requests  it:  but  the 
^^  court  can  not  compel  him  to  it." 

Now  a  LORD  BT  ESCHEAT  is  not  o  mere  stranger;  but  has 
the  immediate  right  and  title^  in  case  no  heirship  is  made  out: 
and  therefore  he  is  the  most  proper  person  to  contest  that 
point  of  heirship,  by  whomsoever  claimed.  And  he  may 
very  well  and  reasonably  be  considered  within  the  word 
*^  Landlord:"  the  tenant  in  possession  is  his  tenant  at  willj 
if  there  be  no  heir. 

A  lord  by  escheat  is  a  uiie  favoured  even  in  2i  freehold;  as 
appears  by  lord  Buckhursfs  case,  1  Co.  2.  b.  10  E.  4.  9.  b. 
Much  more  shall  it  be  favoured  in  a  copyhold  case^  where  the 
freehold  is  never  out  of  the  lord.  The  tenant  in  possession 
is  oclj  tenant  at  sufferance  to  the  lord  by  escheat,  after  the 
death  of  the  last  admitted  tenant  has  been  presented.  And 
his  not  having  been  in  actual  receipt  of  the  rents,  can  be  no 
solid  objection. 

There  must  be  a  trial  of  the  title,  before  possession  can  be 
obtiuned.    This  is  a  fixed  principle.    In  Comberb.  13.  A     * 
motion  was  made  for  judgment  in  ejectment,  upon  a  lease 
sealed  on  the  land;  and  denied:  for  per  cur^ — *'*'  You  must 
^'try  it.^   12  Mod.  211.  Where  the  tenant  suffers  judg- 

VoL.  III.  K  ment 
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1 762.        ment  without  giving  notice,  &^c.^  the  court  will  not  suffer  ex- 
Fairclaim    ^^^^^'^  to  ^^  taken  out  till  the  right  be  tried. 

ex  dimiss.        jj^  ^^  present  case,  a  stranger  may  get  the  possession,  un- 
i^owLSR  etal ,  j^gj  ^g  JQJ.J  jj^  admitted  to  defend  his  title.  It  is  not  worth  the 
Shamtitlb   ^^^"*^'s  while,  to  defend  it:  for,  his  possession  will  be  de- 
*  termined  immediately,  which-ever  side  prevails. 

Suppose  it  had  been  a  vacant  estate;  the  lessor  of  the  plain- 
tiff must  have  sealed  his  lease  upon  the  land,  and  set  up  a  ca- 
sual ejector.  But  by  Comherh.  13.  The  court  would  not,  in 
that  case,  have  suffered  execution  to  be  taken  out,  without  a 
trial  and  making  out  his  title.  And  the  court  would  have  per- 
mitted the  lord  by  escheat  to  have  seen  that  the  title  was  xvell 
m|ide  out.  Consequently,  the  Coxxrt  would,  in  such  case, 
have  admitted  the  lord  to  defend;  in  order  to  oblige  the  pliun- 
tiff  to  go  down  to  trial  and  make  out  his  title. 

And  there  is  as  much  reason  to  do  it,  where  the^-teaant 
deserts  his  claim. 

Suppose  two  persons,  one  claiming  as  heir,  the  other  as 
lord  by  escheat,  both  bring  ejectments,  and  both  recover  judg- 
ment; how  shall  the  sheriff  know  to  which  of  them  he  is  to 
deliver  possession? 

TTiis  method,  of  admitting  a  lord  to  defend,  will  prevent 
a  circuity  of  litigation. 

2  Barnes  Ap-         Then  he  answered  their  cases;  viz.*  Roe  v.  Doe,  in  Barnes; 
pendix  2a         mjjj  Scarisbrick^s  case.  We  do  not  know  the  circumstances  of 
1^1.  ^mu^n.  ^^  ^^^  oiRoe  v.  Doe:  but  there  had  been  a  long  possession 
on  the  other  side.  Scarisbrick^s  case  is  within  the  rule. 

We  desire  only  an  opportunity  to  try  the  title. 

Lord  Mansfield*— -We  have  thought  very  fully  of 
this  matter,  siif ce  it  came  on  last:  and  we  are  all  of  opinion 
that  it  must  be  tried  between  the  two  claimants,  the  heir  and 
the  lord.  The  occupier  has  no  interest  or  concern  in  the 
question.  He  ought  not  to  take  a  side,  or  prejudice  either. 
He  does  not  appear.  The  question  should  therefore  be  tried 
A  in  a  way  to  give  neither  any  advantage  fix)m  his  possession.  It 

may  be  done,  in  2i  feigned  issue:  or,  an  ejectment  brought  by 
the  lord,  with  an  admission  of  his  title,  will  come  to  the  same 
thing. 

Where- 
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'    Whereupon,  the  the  Court  recommended,  and  the       1762. 
counsel  on  both  sides  consented  to  a  fair  trial  of  the  lord's  "fTTj^claim" 
title  to  claim  by  escheat:  and  the  method  was,  at  length,    ^^  dimiss/ 
agreed  upon;  viz*  That  the  lord  (who  could  never  comepQ^,^|^^^,j» 
into  possession  without  an  ejectment  to  be  brought  by  him)  ^^ 

should  immediately  bring  his  ejectment  against  the  present  Sbamtitlv. 
lessors  of  the  plaintiff;  and  that  me  said  lessors  of  the  present 
plaintiiT  (who  claimed  as  heirs  of  the  deceased)  should  be  ad- 
mitted to  defend,  either  alone  or  together  with  the  tenant  in 
possession ;  and  such  ejectment  to  be  tried  at  the  next  assizes* 
And  the  coimsel  for  the  present  plaintiffs  were  to  admit 
^  That  aU  the  lands  lie  in  one  and  the  same  manor,  and  that 
^^  such  manor  belongs  to  Earl  Gower  as  lor^  of  it*" 

And  THE  Court  reserved  the  consideration  of  the  present 
motion  and  of  the  rule  now  depending,  till  after  such  trial 
should  be  had:  which  they  did,  in  order  to  retain  the  power 
over  the  matter^  case  any  thing  should  be  attempted  at  the 
trial,  contrary  m  the  real  present  intention  of  having  the 
question  fairly  tried ;  and  also  in  order  to  give  such  future 
directions  concerning  the  award  of  execution,  as  should  then 
appear  to  be  fit  and  proper* 

Note- 
Mr.  Justice  WiLMOT  observed  that  it  was  very  re- 
markable, that  two  different  acts  of  parliament  had  been 
made,  at  near  500  years  distance,  upon  the  very  same  sub- 
ject, where  there  was  no  occasion  for  either ;  viz.  the  sta- 
tute of  Westminster  2*»  (13  Ed.  1.  A.  1285.)  and  this  act  of*  WesUn.  2. 
11G*2.  c.  19.  ^^• 

The  statute  of  Westminster  2.  c*  3.  he  said,  was  not  a 
new  provision:  for,  be/ore  that  statute,  all  those  that  stood  be^ 
fund  the  tenant  in  possession  had  always  a  right,  at  common 
iawy  to  come  in  and  be  received,  pro  interesse  suOj  to  defend 
the  possession ;  which  was  very  material  to  them,  and  by  the 
change  whereof  they  would  have  been  greatly  incommoded* 
And  he  said  he  was  persuaded  that  the  more  this  doctrine  of 
receit  was  looked  into,  the  stronger  this  would  appear*  And 
therefore  he  wondered  that  there  should  have  been  any  doubt, 
before  the  act  of  1 1  (?.  2.  of  admitting  landlords  to  defend 
in  the  stead  of  the  tenant  in  possession ;  especially,  as  they 
were  suffered  to  make  themselves  co-defendants  with  the  te*--|- y.  2  Inst 
aants.  (He  referred  to  Lord  Coke  and  to  Bracton;  but  did  344, 345.  and 
not  t  specify  the  particular  passages  or  pages.)  fo^  393"b****  ^ 

S^^No.  14. 
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1/62.  So,  before  the  act  of  11  G.  2.  c.  19.  it  was  certainly  the 

■"I^  practice  to  admit  the  landlord  and  the  tenant  in  possession  cO" 

Fairclaim,  defendants. 
ex  duniss.     ^•^*'^"^«*"«' 

FowLBR  et  al',  He  took  notice  likewise,  that  notwithstanding  all  the  pains 
that  the  legislature  had  taken  to  cut  off  dilatories,  yet  it  was 
the  courts  ofWestmrnster-HaU  to  whom  the  public  were  ob- 
liged^ for  finding  out  this  easy  tolA  expeditious  method  of  try- 
ing titles  by  ejectments. 

Lord  Mansfield  asked  the  counsel  on  both  sides, 
"  If  they  had  found  any  case  prior  to  that  of  Goodright  v. 
•2 Sir  y. S.  u  gr^rt  et  ux.  P.  2  G.  2.  in  *  Sir  J.  S.  where  the  Court  had 
*'  refused  to  let  in  persons  who  stood  behind  the  tenant  in 
"  possession,  to  AtittApro  interesse  suo^  in  the  stead  oi  the 
**  tenant  in  possession." 

Answer — None  at  all. 

Lord  Mansfield— Then  there  is  .>  other  but  that 
which  denies  the  authority  of  the  case  in  12  Mod.  211. 

The  precedents  before  are  more  liberal. 

Style  368.  In  1652,  it  was  said  by  the  prothonotary,  "  That  thfe  court 

^^  would,  upon  terms,  ailow  him  who  alledged  title,  to  de- 
"  fend  it.'* 

Coinberb.  339.  In  the  7th  of  King  William^  Lord  Bath  claiming  the  re- 
version by  deed,  after  the  4eath  of  tenant  for  life  who  re- 
ceived the  rent,  yirzA  admitted  a  defendant,  because  it  might 
shake  his  title. 

12  Mod.  211.  In  the  10th  of  King  William^  it  is  laid  down  as  a  certain 

rule,  "  If  notice  in  ejectment  be  given  to  an  under-tenant; 
^^  and  he  doth  not  acquaint  his  landlord  therewith,  but  suf- 
^^  fers  judgment  to  go  agaii^st  him ;  the  Court,  upon  motion, 
**  will  not  suffer  execution  to  be  taken  out,  till  the  right  be 
**  triedJ*^  Which  is  decisive,  that  the  landlord  should  not  be 
betrayed,  but  might  defend  alone. 

In  the  first  of  Queen  Anne^  Holt  says  "  It  is  due,  of  right, 
^^  to  the  landlord,  to  be  made  defendant:  for,  otherwise,  the 
"  tenant  in  possession  might  combine  with  the  lessor  of  Ae 
^  plaintiff,  and  oust  the  landlord  of  his  rent.  And  to  deny 
"  the  lady  that  right,  would  be  upon  the  presumption  of  her 
^*  marriage :  which  would  be  directly  to  determine  the  point 

"in 
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^  in  question.''    The  combination  of  the  tenant  in  posses-       1762. 
sioil  could  not  be  prevented,  tmless  the  landlord  might  defend  "T:     ' 
alone.  And  the  nile  is  laid  down  in  a  case  Hie  the  present,    ex' dimias'' 
where  the  question  turned  upon  "  who  was  landlord. '  Fowler  etal* 

TJius  stood  the  reasoning'  and  practice^  when  the  motion  «  ^* 
was  made  in  Goodright  v.  Hart  et  ux'  in  2  G.  2.  It  seems  to  ^^^^^^^' 
have  been  very  litde  considered.  The  only  reason  given  why  ^^'^"^  ®^- 
the  tenant  might  betray  his  landlord  by  refusing  to  appear, 
(^  'Because  the  landlord  was  made  a  defendant  una  cum 
^  the  tenants  m  possession,'')  equally,  at  least,  proved  die 
contrary.  It  was  a  breach  of  die  rule,  in  the  tenant,  to  pre* 
vent  his  defending.  No  wonder  Sir  John  Strange  adds  a 
^  ^jiore  tamen:  for,  this  is  giving  tenants  much  too  great 
"  a  power;  and  makes  them  absolute  masters  of  the  estate,' 
**  and  to  choose  their  own  landlords."  The  Court  reusing 
to  relieve  the  landlord,  he  practised  with  the  tenants,  to  at- 
torn. Tlien  the  plaintiff  in  ejectment  moved:  but  was  de- 
nied relief.  So  the  Court  first  suffered  the  pl^ntiff  in  eject- 
ment, by  corrupt  practice  with  the  tenants,  to  dispossess  the 
landlord  by  a  judgment,  without  any  opportunity  of  trial; 
and  then  suffered  the  landlord,  by  corrupt  practice  with  the 
tenants,  to  defeat  the  judgment  and  possession  given  in  conse- 
quence thereof.  Thb  case  certainly  occasioned  the  clause  in 
die  act  of  parliament  relative  to  this  subject.  As  the  parlia- 
ment has  contradicted  it,  one  may  venture  to  say  ^^  It  was 
"  hasty.^^  Every  reason  of  private  justice  and  public  conve- 
nience, and  every  authority  was  the  other  way. 

A  RULE  by  consent  having  been  ordered  to  be  drawn 
up  against  to-day, 

Lord  Mansfield  now  declared,  that  he  was  clear  that 
this  method  of  ^^  Putung  the  person  claiming  to  be  lord  by 
**  escheat  to  bring  his  ejectment;"  was  the  proper  way  of  try- 
ing the  right  upon  the  merits. 

If  there  was  really  no  heir,  then  the  lord  stood  in  the 
place  of  the  deceased :  but  if  there  was  any  heir  whosoever, 
the  lord's  claim  was  at  an  end. 

The  court  would  have  obliged  him  to  come  into  some  me- 
thod of  trying  the  right,  in  a  proper  issue:  and  this  method 
into  which  it  is  now  put,  {viz.  his  bringing  an  ejectment,)  is 
the  most  proper  issue  for  diat  purpose. 

If  the  heir  had  refused,  the  Court  would  have  admitted  the  4  T.  R.  122. 
lords  to  defend:  which  would  have  given  them  the  benefit  of 

pos- 
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1762.        possession*    If  the  lords  by  escheat  had  refused  to  consent, 

"Fairclaim^^^  would  have  discharged  the  rule.  For,  certainly,  where 

ex  dimiss. '  ^^  ^^^  question  turns  upon  "  Who  ought  to  be  landlord  to 

FowLBRetal',"  *^  tenant  in  possession,"  he  should  stand  neuter ^  and  his 

V,  possession  avail  neither  :  the  question  ought  to  be  tried  be^ 

SnAMTtTLB.  tween  the  claimants.  The  plaintiff  must  consent:  else,  the 

other  is  admitted  to  defend;  (as  in  the  case  of  Fenxvick  and 

Gravenor.)    The  other  must  consent;    because,  to  insist, 

**  That  he  is  landlord,"  begs  the  question  to  be  tried. 

Rule  by  consent,  as  before,  pa.  1301. 


O  BUck  Rep.  Rex  vers.  Heydon,  Head,  and  Roper. 

1762/*      ^      T  yPON  informations  for  misdemeanors* 
Carts  for  not        ^^ 

«o*nirto  trial,  Mr.  Morton^  on  behalf  of  the  defendants,  moved  to  di«* 
S^ndL!t"by^  charge  a  rule  for  referring  it  to  me  **  To  tax  costs  to  be  paid  tjo 
course  of  the  ^  the  defendants,  for  the  prosecutor'* s  not  going  on  to  triaLV 
court,  on  infor-  These  were  three  informations  for  bribery  at  an  election  to 
J|^^JJ^^^''""''*-pariiament.  And  the  same  rule  had  been  made  in  all  die 
where  prosecu-  ^l"'^  causes. 

tor  does  not  __  i  *     /.  •        «•  t  n  i 

countermand         He  moved  it,  first,  on  a  pomt  of  saw;  secondly,  u^on  the 
notice  of  trial     merits. 
intime. 

2  T.  R.  146.  First,  There  were  no  costs  at  all,  he  said,  upon  informationsj 

before  the  statute  of  4y  5  TF.  if?  M.  c.  18.  And  by  that 
•  V.  8. 3.  act,*  the  court  have  no  authority  to  give  costs  against  the 

prosecutor,  till  he  shall  have  neglected  to  prosecute  with  ef- 
fect for  the  space  of  a  tear  :  the  words  of  it  are-— ^^  In  case 
^^  the  prosecutor  shall  not  within  one  whole  year  next  after 
*^  issue  joined,  procure  the  same  to  be  tried.''  But  this  b 
within  die  year. 

Secondly,  The  merits  were,  that  the  adverse  party  detained 
the  books,  which  were  the  prosecutor's  only  evidence:  which 
detention  obliged  the  prosecutor  to  withdraw  his  record,  and 
was  the  only  reason  of  his  not  going  on  to  trial. 

Mr.  Stowe  and  Mr.  Ashhurst^  contra^  for  die  defendants. 

First,  The  act  of  4,  5  H^.  &  -3/.  c.  18.  §  3.  means  the 
final  event  of  the  cause ;  and  relates  only  to  the  not  proceed- 
ing at  all  in  the  cause  for  a  whole  year. 

But 
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But  by  the  course  of  the  courts  without  any  aid  from  the  1762. 

statute,  a  prosecutor  shall  pay  costs  for  the  vexation  of  not  ^ 

going  on  to  trials  without  countermanding  his  former  notice  ^ 

of  trial:  and  they  mentioned  a  case  off  Rex  v.  Roasier  et  al.  Heydow 

where  precedei^  of  it  upon  informations  were  cited  X  execu-  Head  and 

tors  shall  pay  costs  for  not  going  on  to  triaL  Another. 

Secondly,  The  defendant  is  not  bound  to  furnish  the  pro-  Term  176JL 
secutor  with  evidence  against  himself.  He  should  have  come  t  There  were 
prepared;  and  ought  not  to  have  given  notice  of  trial,  till  he  ^'^^  ^^ 
was  prepared.  jkazard,  M.  S 

fV.ifM.  (V. 

The  counsel  for  the  plaintifFin  reply—-  OnnUrb.  325. 

--  ,  ,  ,  ..11.  1    and^tfxv.Jfflr/, 

Upon  the  genuemen^s  own  principle,  the  prosecutor  ought  Tr.  4  G.  3.) 

not  to  pay  costs  in  this  case:  for  here  was  no  vexation^  or  0^- ^^-^74. 

any  thing  like  it;  nor  is  there  any  reason  why  the  ^omtX,  j^^^^^^^, 

should  punish  the  prosecutor  in  costs.   He  had  reason  to  ex-  and  istr.  33. 

pect  that  the  books  would  be  produced  at  the  ]trial:  the  de-  ^^^  v.  JhimeH 

Jendants  gave  him  hopes  of  producing  them.  2^Stt^983 

Lord  Mansfield — First,  by  the  constmicourseofthe 
courts  the  defendant  is  intitled  to  costs,  if  the  prosecutor 
gives  notice  of  trial,  and  neither  goes  to  trialy  nor  counter- 
muxnds  it  in  time:  and  no  instance  can  be  produced,  that  I 
know  of,  to  the  contrary. 

Secondly,  Yet  if  the  defendant  haddrawn  the  prosecutor  iuj 
•*  To  give  notice  of  trial,"  by  giving  him  hopes  of  producing 
any  books;  that  might  be  a  reason  for  not  giving  the  defend- 
ant any  costs. 

But  no  tfuch  thing  appears  in  this  case:  there  is  no  colour, 
upon  the  affidavit,  to  say  it. 

Therefore  there  is  no  reason  to  except  this  out  of  the  gene- 
ralTviic* 

Mr  Justice  Denison — I  am  of  the  same  opinion. 

Mr.  Justice  Wilmot — And  I. 

(Mr.  Justice  Foster  was  absent.) 

Nothing  taken  by  the  motion. 

Reavely 
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1762. 


^j^j^-^ —       Reavely  vers.  Mainwaring  Esq;  Walker  et  al. 

iM  ^*  t^     t    T^HIS  was  an  action  of  trespass  vi  et  armis^  for  taking 
pSI^ted  in  1!Ii      1   five  boys,  apprentices  to  the  plaintiff,  out  of  the  hands 
Kurd  CMC.         of  the  plaintiff. 
2Tidd812.  ^ 

Lord  Mansfield,  who  tried  the  cause,  reported  Ae 
evidence. 

These  were  apprentices  regularly  bound  to  ReOoely^  for 
the  sea  service.  The  action  was  trespass  vi  et  armisj  for 
taking  them. 

It  was  proved,  on  the  part  of  the  plsdntiff,  Aat  they  were 
voluntarily  indentured  to  him;  and  were  by  his  direction  de- 
livered to  one  yonesy  to  be  kept  by  him,  to  prevent  their  run- 
ning away.  Part  of  Joneses  house  was  a  prison;  part,  a 
public-house. 

The  justices,  at  their  session  of  gaol-delivery,  upon  a  com- 
plaint of  **  An  intention  to  sell  them  in  GuineOy^  discharged 
them. 

Reavely  ordered  them  to  be  put  into  the  hands  of  Jones. 
Walker  sent  a  note  to  Jones^  to  deliver  them  to  the  lieutenant 
of  a  tender  of  a  man  of  war:  who  thereupon  delivered  them, 
and  took  a  receipt  for  them. 

This  was  the  evidence  for  the  plaintiff. 

On  the  part  of  the  defendants,  it  appeared  that  one  Lane 
told  Walker y  of  the  boys'  complaints,  and  of  the  affecting 
scene  that  he  had  seen. 

One  of  the  boys  also  gave  evidence  o{  Blackwood* s  picking 
them  up;  and  of  their  being  deceived,  and  ill  used  at  Jones'^ t 
and  their  endeavours*  to  escape.  Th^x  Walker  znd  Pell  czxnt 
to  the  prison:  and  the  boys  made  their  complaints  to  diem. 
Upon  which,  they  were  sent  for  to  the  court-n9Use:  and  they 
all  made  their  complaints  to  the  justices,  of  their  being  de- 
ceived, imprisoned,  ill  used,  &fc./  and  their  apprehensions  of 
being  sold.  The  plaintiff,  next  morning  sent  coaches  to  carry 
them  away.  They  resisted.  Walker  (who  was  lieutenant  of 
a  man  of  war)  being  present,  asked  them  if  they  were  wil- 
ling to  serve  the  king.  They  assented.  He  sent  a  press- 
gang.  They  went  with  their  own  consent.  They  begged  of  the 
justices  to  be  set  at  liberty.  They  were  brought  into  court 
before  the  justices  as  prisoners* 

But 
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But  no    commitment  being  produced,  the  justices  dis-        1763. 

charged  all  and  each  of  them,  by  writing  against  their  names  "TJ 

— **  discharged."  WaUker  bid  ^ones  to  keep  them  that  night.    ^*^J*^^ 
But  there  was  no  order  to  deliver  them  to  Walker:  they  were  Mainwariiio 
only  discharged  from  being  kept  as  prisoners.  Whereupon  ^^^  Another. 
Walker  asked  if  they  were  willing  to  serve  the  king :  to  which 
they  assented.  And  Walker  gave  Jones  a  guinea  to  take  care 
of  ^em  that  nig^t. 

At  the  trial,  all  the  defendants  were  found  ^^Not  guilty;*^ 
as  well  the  justices  as  the  lieutenant. 

Mr.  Totes  now  shewed  cause  against  a  new  triaf,  which 
had  been  prayed  by  the  plaintiff. 

He  insisted,  that  as  the  boys  were  in  the  hands  of  Jones^ 
who,  he  said,  was  agent  to  the  plaintiff,  and  delivered  them  to 
the  lieutenant  who  commanded  the  press-gang,  upon  a  note 
from  Walker^  and  took  a  receipt  for  them  from  him;  here  was 
no  force:  therefore  trespass  vi  et  armi*  will  not  lie.  It  ought  to 
have  been  an  action  upon  the  case,  or  an  action  upon  the  sta- 
tute of  laborers:  for  which,  he  cited  Bro.  Abr.  Title  Laborer^ 
21,  28.  as  in  point.  6  Mod*  182.  ^een  v.  Daniel^  (the  se- 
cond resolution)  is  in  point  also,  ^^  that  a  common  action  of 
**  trespass  will  not  lie,  for  enticing  an  apprentice  or  servant 
**  from  his  master,  if  there  be  noforce.^^ 

And  here  Joneses  delivery  was  the  delivery  of  the  plain- 
tiff': he  was  the  owner^s  agent. 

Mr.  Solicitor  General  and  Mr.  Morton^  on  behalf  of  the 
plaintiff,  did  not  dispute  the  lawi^  but  the/act. 

The /tttffic^*  discharged  the  boys:  they  were  put  into  the 
hands  of  Jones^  by  the  justices.  Walker  ordered  them  out  of 
Joneses  hands  into  the  hands  of  the  lieutenant  who  headed 
die  press-gang. 

Here  was  no  seduction  or  inticement;  but  a  forcible  taking 
away  a  man's  apprentices  by  a  press-gang^  and  carrying  them 
on  board  a  man  of  war,  in  which,  Walker  was  concerned,  as 
having  actually  sent  the  press-gang  to  fetch  them.  And  in 
trespass,  all  are  principals. 

Lord  Mansfield — It  was  objected,  at  the  trial,  that 
Walker  could  not  be  liable  to  an  action  of  trespass  vi  et  armis: 
for  that  Jones  delivered  them  up  voluntarily  to  the  lieutenant. 

Vol.  III.  L  But 
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1762.  But  I  thought  then,  and  now  think  that  he  wom  liable  to 

Reavklt    **"*  action  j  because  he  sent  Viforcey  2l  press-gang  to  take  them. 

Mainwariko     -^  ^  the  justices,— There  was  no  colour  to  maintain  the 
and  Another,  action  agsunst  them. 

A  special  jury  of  gentlemen  found  all  the  defendants  not 
guilty. 

I  think  they  ought  to  have  found  Walker  guilty^  upon  the 
evidence  that  was  laid  before  them.  Yet  it  would  have  been 
very  hard,  if  Walker  had  suffered  for  his  behaviour  upon 
this  occasion;  because  he  seems  to  have  acted  with  good  in- 
tentions. 

Therefore  I  think  there  ought  not  to  be  a  new  trial. 

Rule  to  shew  cause  "  Why  there  should  not 
"  be  a  new  trial" — discharged. 


Rex  vers.  Clarke,  et  al*. 

Prosecutor  can-  Ti  /TH.  Nash  moved  to  make  a  rule  absolute,  (on  a  proper 

fo^rSerii-^"-   affidavit  of  service,)  for  admitting  a  prosecutor  of 

without  special  an  ^indictment  to  prosecute  in  forma  pauperis. 

cause. 

•V.  Rex  V.John  But  the  CouRT  (on  being  apprized  that  it  was  on 

Spooner,  28tli     behalf  of  a />ro*^cu^or,)  denied  to  make  the  rule  absolute;  as 
November  1770. .  -       ^    ,        %  ^\^  ^'^*  j     itj      • 

B.  R.  (which    It  ^^  founded  only  on  the  common  petition  and  affidavit 

was  an  liv^vma- usually  produced  by  defendants  in  order  to  their  obtadning 
lion.)  gm^h  a  rule:  for,  they  held  that  prosecutors  ought  not  to 

be  admitted  to  prosecute  in  forma  pauperis^  unless  some  spe- 
cial ground  was  laid  for  the  motion. 

And  Mr.  Justice  Wilmot  observed,  that  in  civil 
cs^es^  plaintiji  were  not  admitted  to  sue  in  forma  pauper  is  j 
unless  counsel  certified  "  That  there  was  some  foundation 
"  for  their  suing.'' 


Friday»i2  Feb  ^^^  vers.  Inhabitants  oi  Minchin -Hampton. 

1762.  * 

If  beech  be  tim- 
ber by  the  cus- QAMUEL  SHEPPARD,  Esq;  having  appealed  to  the 
torn  of  the  coun-  O   quarter-sessions  of  the  county  of  Gloucester  ^  from  a  rate 
b'Sc'to  thc"poor*s  (^^"^^"^^^  ^Y  two  justices  of  the  peace)  which  charged  him 
rate.  for 
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for  aooie  Tvoodkmds  wfakh  he  owned   and   occupied;   the  1762* 

sessions,  upon  such  his  appeal,  discharged  that  part  of  the  T 
rate,  and  amended  it  with  respect  to  the  charge  upon  Mr. 

Sheppard;  holding  him  not  to  be  rateable  for  them,  upon  his  Minchin 

particular  case:  which  they  stated  to  be  as  follows,  o£z.  Hamptoit 

That  the  said  Samuel  Sheppard  is  owner  and  occupier  of 
two  hundred  and  fifty  acres  and  upwards  of  woodland  in 
Minchin  Hampton^  The  wood  growing  thereon  consists 
chiefly  of  beech,  and  some  oak  and  ash.  There  is  no  coppice 
wood.  The  under  wood  is  left  to  grow  as  standards.  Great 
quantities  of  such  beech  wood  have  yearly  been  cut  and  sold 
by  the  said  Scanuei  Sheppard;  (and  in  the  two  last  years,  forty 
or  fifty  cord  each  year,)  for  fire-wood;  of  the  value  of 
from  twenty-three  shillings  to  twenty-six )>er  cord:  all  which 
siud  wood  so  cut  for  cord-wood \s  of  thirty  years*  growth^  or 
upwards;  and  some,  of  sixty  or  eighty  years;  and,  generally, 
fit>m  ten  to  twenty  inches  square.  That  many  of  the  largest 
beech  trees  cut  in  such  wood,  are  sold  as  cord-wood  smd  faggots 
for  fire-wood;  and  that  the  other  of  such  trees  cut  therein,  are 
sold  for  making  gun-stocks^  saddle-trees^  and  card-boards: 
and  SOME  part  for  building.  Thsit  pigs  were  let  run  in  those 
woods,  for  the  eating  of  the  masts:  for  wl^ich  the  proprietor 
had  a  pecuniary  profit,  when  so  done.  That  twenty  pounds 
worth  of  such  wood  is  sold  forflre-woody  to  twenty  shillings 
worth  sold  for  any  other  purpose.  And  in  the  last  year,  there 
was  made  a  clear  fall  of  three  or  foiu*  acres.  The  sessions 
are  of  opinion  "  That  such  woods  are  not  rateable  to  the 
"  poor's  rate,  by  law.** 

On  the  last  day  of -W/cAof /mo*  term  1760,  Mr.  Price,  on 
behalf  of  the  parish,  moved  to  quash  this  order  of  sessions; 
urging  that  Mr.  Sheppard  ought  to  be  rated  for  these  under- 
woods, as  SALEABLE  i^^(f r-w^o^^,  withiu  the  cxprcss  words 
of  43  £liz.  c.  2.  though  some  part  of  the  produce  of  this  two 
hundred  and  fifty  acres  of  wood  had  been  used  for  building: 
for,  it  is  stated,  that  twenty  pounds  worth  wias  sold,  for  twent)' 
shillings  worth  used  in  building.  And  he  had  a 

Rule  to  shew  cause. 

On  Saturday,  7th  Feb.  1761,  instead  of  shewing  cause, 
why  this  order  of  sessions  should  not  be  quashed ; 

Mr.  Norton  (now  Sir  Fletcher  Norton,)  who  was  for  dis- 
charging the  rate,  insisted  that  beech  was  esteemed  tia^ber 
in  tmit  country;  and  that  it  ought  to  have  been,  and  was 

intended 
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intended  to  have  been  so  stated:  and  that  therefore  the  case 
'  was  imperfectly  stated,  and  ought  to  be  sent  down  again  to 
be  re^stated. 

Which  was  denied  by  Mr.  Gould^  who  was  counsel  on  the 
other  side. 

After  much  litigation, 

The  Court  directed  that  it  should  be  sent  down  to  be 
re-stated;  and  that  Mr.  Norton^s  client  should  pay  the  costs 
hitherto  incurred. 

On  Monday  23d  November  1761,  M.  2  G.  3.  the  re-stated 
order  being  sent  up,  a  rule  was  made  (as  before)  to  shew 
cause  why  it  should  not  be  quashed. 

The  words  of  the  new  state  are  as  follow, — ^^  We  are  of 
"opinion,  that  the  same  wood,  being  timber-trees  as  afore- 
"  said,  are  not  rateable  to  the  poor's  rate  by  law." 

On  the  last  day  of  that  term,  Mr.  Serjeant  Nares^  (who 
was  for  quashing  the  order)  offered  to  try,  in  a  feigned  issue^ 
"  Whether  ^^^cA-wood  is  timber,  by  the  particular  custom 
"  of  that  country." 

Lord  Mansfield — Beech  is  certainly  not  timber  by 
the  general  law  of  the  land:  yet  it  may  be  timber  by  the  par^ 
ticular  custom  of  the  place;  I  do  not  mean,  of  the  county y  but 
of  thstt  particular  part  of  the  country  where  the  trees  grow. 

Therefore  let  it  go  back  to  the  sessions,  to  be  positively 
stated,  "  Whether  beech  is  or  is  not  timber,  thereJ*^  For 
they  have  not  yet  stated  positively,  whether  it  is  or  is  not  so. 

Hilary  term  1^62.  2  G.  3. 

The  order  being  returned  up  again,  is  as  follows,  viz* 

Upon  the  re-hearing  of  the  appeal  of  Samuel  Sheppardy  of 
Minchin  Hampton  in  this  county,  esq.;  in  pursuance  of  and  in 
obedience  to  another  rule  of  his  majesty's  court  of  king^s 
bench  made  in  Michaelmas  term  last,  against  part  of  the  rate 
or  assessment  made  for  the  relief  of  the  poor  of  the  said 
parish  of  Minchin  Hampton^  that  is  to  say,  touching  the  sum 
of  money  charged  upon  him  the  said  Samuel  Sheppard  in  re- 
spect to  and  for  certain  woods  of  the  said  Samuel  Sheppard  in 
the  said  parish  of  Minchin  Hampton  in  his  own  possession; 

this 
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this  court,  having  fully  re-heard  as  well  the  said  Samuel  Shep*  1 762* 
pard  as  die  churchwardens  and  overseers  of  the  poor  of  Ae  ^~ 
said  parish  of  Minchm  Hampton^  touching  the  said  appeal  ^ 

and  premises,  do  find,  adjudge  and  finally  determine,  that  Minchin 
the  said  Samuel  Sheppardis  charged  for  his  said  wood  there,  Hampton 
being  timber  trees^  when  in  fact  he  oug^t  not  to  have  been  Inhabitants, 
charged  for  the  same,  and  is  thereby  aggrieved :  it  is  there- 
fore ordered  by  this  court,  that  the  said  rate  or  assessment 
(now  brought  again  into  court)  be  forthwith  amended  in 
court,  in  respect  to  him  the  said  Samuel  Sheppard^  as  to  the 
item  therein  where  he  is  charged  for  the  said  woods;  and  that 
the  said  item  or  charge  in  respect  thereof  be  entirely  struck 
&ut  of  the  ssdd  rate  or  assessment;  and  that  he  the  said  Samuel 
Sheppard  be  and  is  hereby  ^soXwtaly  acquitted^  exempted 
and  totally  discharged  of  and  from  all  payments  charged  or 
rated  in  the  said  rate  or  assessment  upon  his  said  woods  as 
aforesaid :  the  case  appearing  to  be,  that  the  said  Samuel  Shef- 
pard  is  now  ovmer  and  occupier  of  two  hundred  and  fitty 
acres  and  upwards  oi  wood  lands  in  the  said  parish  o(  Minchin 
Hampton;  that- the  wood  growing  thereon  consists  chiefly  of 
beechy  and  some  oak  and  ash  trees ;  that  there  is  no  coppice 
wood;  that  the  under-wood  is  left  to  grow  as  standards;  that 
BY  THE  CUSTOM  OF  THE  COUNTRY  where  the  aforesaid  beech, 
oak  and  ash  trees  grow,  (being  the  trees  in  question  on  this 
appeal,)  beech  is  timber;  that  great  quantities  of  such  beech- 
wood  have  yearly  been  cut  and  sold  by  the  said  Samuel  Shep' 
pardy  (and  in  the  two  last  years,  forty  or  fifty  loads  each 
year,)  for  fire-wood,  of  the  value  of  from  twenty-three  shil- 
lings to  twenty-six  shillings  per  cord;  all  which  said  wood  so 
cut  for  cord-wood,  is  of  thirty  years  growth  or  upward,  and 
some  of  sixty  or  eighty  years,  and  generally  from  ten  to 
twenty,  inches  square;  and  that  many  of  the  largest  beech 
trees  cut  in  such  wood  are  sold  as  cord-wood^  and  Ag  faggots 
for  fire-wood;  and  that  the  other  of  such  trees  cut  therein  are 
sold  for  making  gun-stocks  j  saddle-trees^  and  card-boards^  and 
used  as  timber^  lor  the  several  purposes  of  building,  but  not 
so  frequendy  as  elm  or  oak;  that  pigs  were  let  run  in  those 
woods,  for  the  eating  of  the  masts ;  for  which,  the  proprietor 
had  a  pecuniary  profit,  when  so  done;  and  that  twtnty pounds 
worth  of  such  wood  is  sold  forf  re-woody  to  twenty  shillings 
worth  sold  for  any  other  purpose;  and  last  year,  there  was 
made  a  clear  fall  of  three  or  four  acres*  ^n^  therefore,  we 
are  of  opinion,  "That  by  the  custom  of  the  country  y  where 
**  the  trees  and  woods  in  question  as  aforesaid  grow,  beech 
"  18  timber,  and  therefore  not  rateable  to  the  poor's  rate 
«  by  law.'' 

On  Saturday y  6th  February  1762,  Mr.  Serjeant  Nares 
moved  to  quash  this  order:  for  that  although  the  sessions 

have 
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1 762.  have  now  indeed  returned  it  as  their  opinion,  "  That  beech  is 

P  "  timber  in  that  country,  by  the  custom  of  the  country;'*  yet 

^  they  have  drawn  their  conclusion   from  wrong  premises^ 

MiHCHiN  ^l^icl^  ^cy  state  particularly,  and  conclude  that  therefore 

Hampton  ^^y  ^^^  ^^  ^^  opinion*  So  that  the  court  will  judge  for  them- 

Inhabitants,  selves,  whether  the  sessions  have  determined  rig^t,  or  not* 

A  RULE  was  thereupon  made  to  shew  cause  why  the  said 
new  order  should  not  be  quashed* 

The  said  new  order  being  now  read,— 

Lord  Mansfield  said,  that  though  the  justices  at 
sessions  state  a  great  many  things  that  are  immaterial,  yet 
they  expressly  state  "  That  beech  is  timber  by  the  custom  of 
that  country*"  It  is  not  the  use  it  is  put  to^  that  makes  it  either 
timber  or  not  timber :  its  being  or  not  being  timber  depends 
upon  the  custom  of  the  country.  And  if  it  be  timber  by  the 
custom  of  the  country,  it  must  be  presumed  (and  it  may  be 
true  in  £act)  "  That  it  was  timber  before  the  time  of  queen 
**EUzabeth*'' 

The  ORDER  of  SESSIONS  must  be  affirmed. 


The  End  oi  Hilary  Term  1762.  2  G.  3. 


Easter 
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Rex  vers.  Smollet; 

(1  Blade  Rep. 

Rex  vers.  Hamilton.  ^^pO  **"* 

Monday,10Mmy 

MR.  Solicitor  General  moved,  on  Thursday  last,  in  be-  '^^fa. 
half  of  Mr.  Barlow,  clerk  in  court  for  Admiral^l^l^l* 
rr        t       %  .      i"  1^  1  Dill  included  m 

KnowUs  the  prosecutor  m  these  causes,  to  whom  the  execu-  attorney's,  and 

trix  of  his  late  attorney  Mr.  Chapone  (lately  deceased)  had  taxed  together 
deliveTed  a  bill,  which  included  Mn  Barlow's  bill  in  these  ^*^^^^|^ 
causes,  which  bill  of  Mr.  Barlow's  had  already  been  taxed,  jcath^to  be 
as  well  as  Mr.  Chapoh^s  own  bill:  that  Mr.  IGiowles  might  paid  by  client  to 
be  at  liberty  to  pay  to  Mr.  Barlow  his  bill  as  clerk  in  court;  ^^  "» ^^J^ 
and  that  on  payment  of  the  remainder  of  Mr.  Chapone* s  bill  J2!the  ^ro^'i 
to  the  executrix  of  Chapone^  she  should  deliver  up  to  him  aU  executrix, 
his  papers  and  writings  remaining  in  her  hands.  2  Stra.  1126. 

And  he  cited  a  case  in  Hilary  term  1739,  13  C.  2.  B.  R.  V.  2  y.  S.  1126. 
where  the  like  rule  had  been  made,  for  the  payment  to  Mr. 
Henry  Walrond^  by  Sir  John  Rtishout  and  Mr.  Rudge^  of 
Mr.  Walrond's  bill,  after  the  death  of  Mr.  Ingram^  attorney 
for  Sir  John  Rushout  and  Mr.  Rudge^  in  the  Evesham  causes: 
which  bill  of  Mr.  Walronffs  as  clerk  in  court  in  a  cause  be- 
tween the  King  and  Biddlcy  was  included  in  Mr.  Ingram's 
bill  delivered  to  them. 

Lord  Mansfield  said,  it  was  so  plain,  and  so  obvi- 
ously just  and  reasonable,  that  it  did  not  want  any  precedent 
to  support  it.  Accordingly,  a  rule  was  made  to  shew  cause: 

And,  it  was  now  hade  absolute. 

Maxwell 
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(1  Black.  Rep. 
Sri.  S.  C.  364) 
Scots  manufac- 
tures may  be 
vended  in  Eng- 
land, b^  whole- 
sale, without  a 
licence,  from 
the  hawkers' 
office. 


•  V.  3  Ann.  c. 
4.  $4. 


tV.3  Ann.  c. 
4f4. 


Maxwell  vers.  Mayer. 

THIS  was  an  action  of  trespass,  for  taking  the  plsuntiff 's 
goods:  to  which,  "  Not  guilty"  was  pleaded.  On  the 
trial  at  nisipriusy  a  case  was  reserved  for  the  opinion  of  the 
court. 

The  case  stated  was  this— 

That  the  plaintiff  was  a  native  of  Scotland.  That  he  was  n 
hawker  and  pedlar,  carrying  linen  goods  of  the  manufacture 
of  Scotland,  from  town  to  town  in  England;  and  exposing 
them  to  sale,  in  a  room  in  each  town,  by  wholesale  onlt/. 
And  that  he  traded  in  St.  Sampson^s  parish  in  Tork,  without 
any  licence. 

That  upon  an  information  duly  made  against  him  for  this, 
before  the  defendant,  who  was  a  justice  of  peace  for  the  city 
of  Tork,  the  plaintiff  was  required  by  the  defendant,  the  jus- 
tice of  peace,  to  produce  a  licence  for  so  doing:  but  he  in- 
sisted, that  it  was  not  necessary  for  him  to  have  a  licence;  as 
he  was  a  native  ofScotland,  a  wholesale  dealer  in  linen  of  the 
manufacture  of  Scotland,  and  sold  by  *  wholesale  only. 

That  the  defendant  thereupon  convicted  him  in  the  penalt}' 
of  twelve  pounds;  which  penalty  he  refused  to  pay.  That  the 
defendant,  the  justice  of  peace,  therefore  issued  his  warrant 
to  distrain,  ^c:  which  was  executed,  i^c.  And  for  this,  the 
present  action  was  brought. 

The  question  was,  "  Whether  the  plaintiff  (who  was  a 
"  native  of  Scotland)  being  a  f  wholesale  dealer  in  linens  of 
**  the  manufacture  of  Scotland,  was  obliged  to  take  out  a  . 
**  LICENCE,  to  qualify  him  to  trade  thus,  by  wholesale,  in 
"  England." 

It  was  first  argued  on  Tuesday  25th  of  November  1/60,  by 
Mr.  Clayton,  for  the  plaintiff,  and  Mr.  Tates  for  the  defendant; 
and  again,  on  Friday  6th  o(  February  1761,  by  Mr.  Aston  for 
the  plaintiff,  and  Mr.  Norton  for  the  defendant. 

For  the  plsuntiff,  it  was  insisted,  that  the  Union  took  away 
all  distinction  between  the  two  kingdoms,  and  between  the 
natives  of  one  or  the  other;  and  tfiat  the  manufactures  of 
Scotland  are,  since  the  union,  the  manufactures  of  ^^  this 
"  kingdom,"  within  the  meaning  of  9,  10  W.  3.  c.  27.  §  1, 

2,3. 
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3,  3,  taken  together  with  the  ftdlowitig  sections,  4,  6, 14, 18, 
and  25;  (upon  which  act  of  9,  10  IV.  3.  this  conviction  was" 
founded.j 

And  all  claims  arising  under  subsequent  statutes  are  good 
and  valid  for  the  future,  under  precedent  statutes;  thou^ 
they  did  not  even  exist,  when  the  former  statutes  were  made. 
In  Plowden,  120,  and  127,  a.  b.  Sir  Richard  Bulkley  v.  Rice 
Thomas^  upon  the  stat*  of  27  H.  8.  c.  26.  (uniting.  £n^fa;irf 
and  Wales,)  upon  the  third  exception ;  Brooke,  Saunders  and 
Browne  were  of  opinion  for  the  idaintifF.  Staundforde,  Puysne 
Justyce  held  indeed  for  the  defendant:  but  the  three  otoers 
held,  **  That  the  subsequent  statute  communicated  the  reme-* 
"  dy  given  by  the  preceding  one." 

By  5  Co.  49.  b.  Vaughar^s  case,  second  resolution,  "  AU 
"  the  statutes  of  England  extend  to  Wales;  because  Woks  is 
*•  made  parcel  of  England.^^ 

And  so  abo  the  legislature  declared,  in  20  G.  2.  c.  42.  $  3. 

The  Counsel  for  the  defendant  argued,  that  the  present 
qnesdon  depends  singly  upon  the  acts  of  parliament  made  re- 
bting  to  hawkers^  and  pedlars;  and  that  where  several  law* 
are  made  relative  to  the  same  thing,  all  of  them  must  be  taken 
together^  or  as  one  law. 

The  2s±<Aumon  cfid  not  mean  or  intend  to  medcDe  at  alt 
with  the  hawkers^  acts.  And  the  Scots  have  never  borne  any 
part  of  Ae  burthen  imposed  by  the  acts  relating  to  hawkers 
and  pedlars:  therefore  they  are  not  intided  to  the  benefit  of 
thero« 

The  act  of  5  Ann.  parliament  2.  Sess.  2.  c.  19.  §  1.  conti* 
pue^  the  hawkers'  act  for  96  years,  without  saying  a  word 
dx>Qt  Great  Britain:  and  this  act  was  made  immediately  after 
die  union. 

The  6  Ann.  c.  5.  ^  4.  continues  these  duties,  within  the 
7vhoU  kingdom  of  Great  Britain,  for  one  year  ajter  die  expt* 
ration  of  the  96  years.  So  that  this  question  can  not  properly 
arise,  till  after  the. year  1806. 

The  exemptions  of  3  Ann.  and  of  9  W.  3.  must  be  taken  to 
be  equally  extenstoe:  for,  id^e  provisitms  are  the  same  in  both. 

This  law  never  attaches  upon  the  manufactures  oi  Scotland. 
The  hawkers'  act  does  not  extend  to  them:  therefore  it  can 
not  exempt  them.    Nor  ought  it  to  extend  to  them,  when 

Vol.111.  M  die 
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the  burthen  does  not.  And  it  is  a  great  advantage  to  Scot^ 
■  landj  that  neither  the  burthen  nor  the  exemption  do^  for  96 
years,  extend  to  them. 

And  for  this  reason,  the  arguments  from  Phtvden  are  out 
of  the  case:  neitjier  do  the  arguments  from  5  Co*  Vaughof^s 
case  apply  to  the  present  case. 

An  exemption  presupposes  a  lien.  But  here  is  no  licit: 
therefore  there  can  be  no  exemption. 

And  they  alledged,  that  their  construction  of  these  acts  of 
parliament  were  confirmed  by  usage. 

The  Counsel  for  the  plaintiff  replied,  that  every  jazn  who 
sells  these  manufactures  in  England^  is  liable  to  the  burthen: 
it  is  the  selling  in  England^  that  renders  them  liable  to  the 
burthen,  and  within  the  exemption,  therefore  the  burthen  and 
the  exemption  are  co^extensive.  This  is  no  particular  or  local 
regulation  of  trade:  it  is  a  benefit  of  trade,  ingeneraU 

The  Scotch  do  bear  the  burthen  imposed  by  the  hawkers 
and  pedlars'  acts,  equally  with  the  English:  and  they  are 
equally  obliged  to  take  out  a  licence^  if  they  sell  manufactures 
not  exempted  out  of  those  acts. 

The  Court  thought  it  proper  that  the  following^  facts 
should  be  ascertained,  before  they  gave  their  opinion;  viz. 
**  Whether  since  the  union,  persons  coming  from  Scotland, 
^^  and  bringing  linen  or  wooUen  goods  into  England^  and  sel- 
^^  ling  them  by  wholesale^  do  or  do  not  usually  take  out  licen- 
"  ces:  or  whether  there  have  been  any,  and  what  convictions 
^^  of  such  persons  who  have  sold  Scotch  linen  thus  by  wholc^ 
''sale.'' 

After  having  taken  time  to  inquire  into  these  facts,  and  to 
consider  it — 

Lord  Manstield  now  delivered  the  resolution  of  the 
court* 

He  said  they  had  had  certificates  from  the  commissioners, 
and  answers  to  them;  and  replies,  and  rejoinders  and  surre- 
joinders without  end:  but,  upon  the  whole,  they  (the  court) 
were  clear  that  there  was  no  pretence  for  supporting  such  an 
usage  as  had  been  pretended  on  the  side  of  the  defendant. 

The 
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.  The  USAGE  then  being  out  of  the  case,  the  single  question 
is,  ^  Whether  the  lin^n  manufacture  of  Scotland  is  or  is  not' 
^  the  linen  manufacture  of  this  Kingdom,  within  the  act 
**  of  9,  10  W.  3.  c.  27.  and  the  act  of  union." 

And  we  are  of  opinion,  ^^  That  the  linen  manufacture  of 
^^  Scotland  is  the  linen  manufacture  of  this  kingdom,  within 
"those  acts." 

The  argument  ^^  That  the  Scots  are  not  intitled  to  the  be- 
*'  nefit,  because  they  have  never  borne  any  part  of  the  bur- 
"  then,"  does  not  conclude  to  the  point;  because  theywi// 
bear  their  part  of  the  burthen,  from  the  time  when  the  legis- 
lature have  thought  proper  that  it  should  commence  upon 
thenu 

Therefore  let  tht  postea  be  delivered  to  the  Plaintiff. 
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Rex  vers.  Inhabitants  of  St  Devereiix.  (i  Black.  Rep. 

367.  S.  C.) 
Thb  case  is  already  published,  in  my  quarto  edition  of '^^""<^^»  ^^ 
Settlement  Cases,  No.  162.  page  509.  ^*^  ^''^* 


Rex  vers.  Williams. 
Rex  vers.  Davis. 


Saturday,  15 
May  1762. 


AN  information  was  granted  by  the  C«urt  against  the  de-  information 
fendants,  as  justices  of  the  peace  for  the  burrough  of  p^t«d  against 
Penryn;  for  refusing  to  grant  licences  to  those  publicans  who  JJ^^^*J!j^|[^^.jj 
voted  against  their  recommendation  of  candidates  for  members  corruptly  and 
of  parliament  for  that  burrough.  It  appeared  that  they  had  oppreatively. 
acted  very  grossly  in  this  matter;  having  previously  threat- 
ened to  ruin  these  people,  by  not  granting  them  licences,  in 
case  they  should  vote  against  those  candidates  whose  interest 
these  Justices  themselves  espoused;  and  afterwards  ac^ua//y 
refusing  them  licences,  upon  this  account  only.  And  Lord 
Mansfield  declared,  diat  the  Court  granted  this  information 
agaiiist  the  justices,  not  for  the  mere  refusing  to  grant  the 
licences,  (which  they  had  a  discretion  to  grant  or  refuse,  as 
they  should  see  to  be  right  and  proper;)  but  for  the  corrupt 

motive 
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1762.        motive  of  such  refusal;  for  their  oppressive  BnA  unjust  re- 
Z  fusing  to  grant  them,  because  the  persons  applying  for  them 

would  not  give  their  votes  for  members  of  parliament  as  the 
Williams  j^^^^^^^  would  have  had  them. 
and  Davis. 

Friday,  21  May   Rex  vers.  Bayiis  et  al.  Justices  of  the  Peace  for  the 
^'^^^'  City  oi  Gloucester. 

Justices  of  peace  T^HE  same  Principle  was  laid  down  in  this  case,  as  in 
hatched  cor.°  -*■  ^^  ^^^  mentioned  case;  though  the  present  rule  "  For 
ruptly.  **  shewing  cause  why  there  should  not  be  an  information" 

Information  re-  was  discharged,  upon  the  merits;  the  justices  not  appearing 
fused.  ^^  ^^  court  16  have  acted  from  the  corrupt  motive  which  the 

prosecutor  of  the  rule  had  charged  upon  them. 

V.  antey  S.  P.  Pasch.  1758,  32  G.  2.  pal  556,  561.  Rex  v. 
Toung  and  Pitts^  Esqs.  and  pa.  653.  Rex  v.  Athay^ 
Mich.  1758,  32  C.  2. 


The  End  of  Easter  Term  1762.  2  G.  3. 
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Colebroke  vers.  Dobbs.  Wcdnciday,  is 

June  1762. 

THE  plaintiflf  having  obtained  judgment  against  the  de- Counsel  not  be- 
fendant,  in  an  action  of  debt  for  an  amercement  in  die  ingP"^pw«4>no 
court-leet  of  the  manor  oi Stepney ^  the  counsel  for  the  defen-  Sot  proceeding* 
dant  moved  in  arrest  of  judgment;  and  the  case  remained 
long  depending^  the  first  motion  was  made  by  Mr*  Altham^ 
<m  Wednesday  26th  January  1757;  thejudgment of  diis court 
was  pronounced  upon  Friday  26th  January  1759;  and  the 
exchequer  chamber  affirmed  it,  in  diis  Easter  term,  1762* 
It  was  debated  on  Friday ^  10th  February  1758,  by  Mr.  Al" 
thanij  supported  by  Sir  Richard  Lloyd^  on  the  part  of  the  de-       ' 
fendant;  and  Mr.  Lawson^  supported  by  Mr.  Norton^  on  the    - 
part  of  the  plaintiff:  and  the  Court  took  time  to  look  into  the 
record. 

The  court  of  ktng^s  bench  in  Easter  term  1758,  directed 
the  case  to  be  set  down  in  the  paper,  as  a  concilium^  for  argu- 
ment in  the  next  following  term,  and  to  be  then  spoken  to  by 
one  counsel  on  each  side.  It  was  afterwards  set  down  accord- 
ingly, in  the  paper;  and  stood  for  aro^ument  upon  Friday ^ 
26th  January^  1759;  but  the  defendant^  counsel  said  he  was 
not  prepared;  having  received  his  brief  but  the  preceding 
evening. 

The  Court  told  him,  that  was  his  client's  ovm  fault;  the 
defendant  ought  to  have  been  ready.  And  they  ordered  the 
PosTEA  to  be  delivered  to  the  plaintiff. 

Note — ^The  only  reason  of  mentioning  this  case  at  all,  19 
to  prevent  it's  being  hereafter  cited  as  an  authority;  upon 
a  misuken  apprehension  of  it's  having  been  determined  m  a 
soUmnmamner  2Sttr  argument  and  deliberation  upon  the  weight 
of  the  objections. 

Rex 
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,,  „,   ,  „ —  Rex  vers.  Rispal. 

(1  Black.  Rep.  *^ 

368.  S.  C.)         r  I  ^HIS  was  an  indictment  found  at  the  Westminster  sessiohs 
June^irfei  ^     of  the  peace,  against  the  defendant  and  two  others,  for 

Quarterscssions  a  conspiracy:  but  the  certiorari  was  brought  by  It  spal  only. 
Iiasjurisdiction 

oyer  conspira.       The  indictment  set  forth,  that  Antoine  Rispal^  Henry  Bol- 
^*n '       ,  w^,  and  jfohn  Delaporte^  wickedly  and malicioitsly  devising  and 

SEart  ^/*       intending  unjustly  to  vex  and  aggrieve  one  John  Chilton^  and 
1  Stra.  707.        to  deprive  him  of  his  good  name  fame  credit  and  reputation^  on 
Mass.  T.  R.  59.  i^c.  at  &?c.  wickedly  and  unlawfully  did  among  themselves 
'  CONSPIRE,  combine^  confederate  and  agree^  falsely  and  without 

any  reasonable  or  probable  cause,  to  charge  and  accuse  the 
said  John  Chilton^  "  That  he  the  said  John  Chilton  had  then 
"  lately  before  taken  out  of  a  bag^  a  quantity  of  human  hair, 
which  bag  was  contained  in  a  bale,  which  consisted  of  five 
bags  of  hair,  of  the  goods  and  chattels  of  the  said  Antoine 
"  Rispai:' 

That  the  said  Henry  Bolney  afterwards,  to  wit,  on  &fc.  at 
^c.  in  pursuance  of  and  according  to  the  said  conspiracy, 
combination,  confederacy  and  agreement  between  him  and 
the  said  Antoine  Rispal  and  fohn  Delaporte  so  as  aforesaid 
before  had,  did  say  to  the  said  John  Chilton  "  That  he  the 
^^  said  John  Chilton  was  a  man  of  credit;  and  that  he  the 
"  said  John  Chilton  had  better  make  it  up,  than  have  his 
"  credit  blasted." 

That  the  said  Antoine  Rispal^  in  pursuance  of  and  accord- 
ing to  the  said  conspiracy,  combination,  confederacy  and 
agreement  between  him  and  the  said  Henry  Bolney^  and  John 
Delaporte  so  as  aforesaid  before  had,  afterwards  to  wit,  &?c. 
at  &?c.  unlawfully  and  wickedly  did  exacts  receive  and  had  of 
and  from  the  sdiijohn  Chilton  the  sum  of  thirty  pounds 
of  lawful  money  oi  Great  Britain,  of  the  monies  of  the  said 
yohn  Chilton^  and  also  sl  certain  promissory  note  in  writing 
bearing  date  the  said  28th  day  of  February  in  the  year  of  our 
Lord  1758,  signed  under  the  hand  of  the  said  ^ohn  Chilton, 
for  the  payment  of  the  sum  of  thirty-three  pounds  to  ont  Tho- 
mas Higginson  or  order,  six  weeks  after  date,  and  which  said 
note  was  indorsed  by  the  said  Thomas  Higginson  to  the  said 
Antoine  Rispai;  for  and  as  a  composition  for  the  pretended  of- 
fence above  specified,  and  to  desist  {rova  all  prosecution  against 
the  said  John  Chilton  for  the  same;  which  said  sum  of  thirty- 
three  pounds  hath  been  since  paid  by  the  said  John  Chilton,  in 
discharge  of  the  said  note:  whereas,  in  truth  and  in  fact  the 
sviidf ohn  Chilton  never  was  guilty  of  the  said  offence  so  false- 
ly charged  on  him  as  aforesaid,  or  of  any  such  like  offence.  To 
the  great  damage,  impoverishment,  and  disgrace  of  the  said 

yohn 
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John  Chilton;  to  the  evil  example  of  all  others  in  the  like  case  \762. 
offending;  against  the  peace  of  our  said  late  lord  the  king,  j^^^ 
his  crown  and  dignity;  and  against  the  peace  of  our  present  ^ 

lord  king  George  the  third,  his  crown  and  dignity.  Rispal. 

The  defendants  Bolney  and  Delaporte  pleaded  "  Not  guil- 
ty;" and  the  indictment  was  tried,  as  against  them^  at  the 
Westminster  sessions.  Bolney  was  acquitted:  Delaporte  was 
found  guilty. 

The  defendant  Rispal  did  not  then  come  in :  but  he  after- 
wards came  in,  and  pleaded  **  Not  guilty;"  and  was  tried  and 
found  guilty.  Whereupon  he  brougjht  a  certiorari  to  remove 
it  into  this  court. 

On  Tuesday^  26th  of  January  last,  Mr.  Lucas^  on  behalf 
of  the  defendant,  moved  in  arrest  of  judgment. 

First  objection— An  indictment  for  such  a  conspiracy  as 
this  is,  does  not  lie  before  the  general  sessions  of  the  peace. 

Second  objection — ^The  fact  which  the  defendant  conspired 
to  charge  the  prosecutor  with,  is  no  offence.  It  is  only  an  in- 
dictment for  "  wickedly  and  imlawfully  conspiring,"  ^c. 
fidsely  to  accuse  **  John  Chilton  of  taking  hair  out  of  a 
**  bag:"  (without  alledging  it  to  be  an  unlawful  or  felonious 
taking;)  whereas  the  offence  whereof  the  party  was  accused, 
ought  to  be  particularly  changed:  no  implication  will  make 
it  good. 

A  RULE  was  then  made  to  shew  cause  why  the  judgment 
should  not  be  arrested. 

Afterwards  on  Thursday^  29th  of  ^ril  following,  Mr. 
Lucas  inforcedhis  objections  in  arrest  ofjudgment;  and  Mr. 
Solicitor  General  for  the  prosecutor,  shewed  cause  against 
arresting  the  judgment:  and  it  was  then  adjourned. 

On  Wednesday^  12ih  of  May  j  it  was  argued  by  Mr.  Bayn- 
ham  for  the  king,  and  Mr.  Morton  and  Mr.  Stowe  for  the 
defendant. 

The  Court  were  of  opinion,  that  the  justices  bf 
peace  had  jurisdiction  in  the  present  case;  a  conspiracy  being 
a  trespass^  and  tending  to  a  breach  of  the  peace :  and^they 
held,  that  the  indictment  was  well  laid;  and  that  the  gist  of 
the  offence  is  the  unlawful  conspiring  to  injure  the  man  by 
this  false  charge.  They  all  therefore  concurred  in  opinion « 
That  the  rule  ought  to  be  discharged. 

Rule  discharged. 

•    Hart, 
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sr^s^cS^*^*  Hart,  qui  tam^  &c.,  vers.  Hawkins. 

June  1762.  /^  ^  shewing  cause  agsdnst  a  rule  which  was  drawn  up  gc- 
Befendftnton  a  V^  nerally, "  To  shew  cause  why  the  defendant  should  not 
qui  tamactjon  "  be  discharged  out  of  custody  of  the  marshal,  as  to  the 
ehar^d  on  siu". ''  execution  with  which  he  stands  charged  in  this  suit;*'  but 
rendering  bis  which  only  meant  to  bring  in  question,  ^^  Whether  he  gould 
cffecti  under  **  be  discharged  as  to  the  informer* s  moiety;^'*  (for  it  was  not 
the  Iprds'  act  pretended  even  by  the  defendant's  own  counsel,  "  That  he 
*'  would  be  discharged  as  to  Ae  crtrwrHs  moiety;'*—) 

The  Court  resolved,  clearly  and  unanimously, 
"  That  defendants  in  qui  tam  actions  are  not  at  all  in- 
^^  eluded  in  the  Idth  clause  of  the  act  of  32  G.  2.  c.  28.  {peu 
^^  434.)  for  discharge  of  debtors  in  execution  for  sums  not 
^^  exceeding  one  hundred  pounds,  upon  exhibiting  their  peti- 
**  tion  and  assigning  over  all  their  estate  and  effects  for  the 
^^  benefit  of  such  of  their  creditors  as  shaD  have  charged  them 
"  in  execution:"  and  accordingly,  they 

Discharged  the  rule. 

Mr.  Solicitor  General  was  for  the  plaintiff:  Mr.  Baynham 
for  the  defendant. 


(1  Black  Re     '^^^  ^^^^  SirThcmasHanison,  Chamberlain  oi London* 

372.  S.  C.) 

Wednesday,  23^  (J^  *^  Crown  Paper.) 

June  1762. 

By-law  that  a        A     Mandamus  having  issued,   directed   to  Sir  Thomas 

^^^hl^^^^'  '^  ^^^^^^^y  knight,  chamberlain  of  the  city  of  I^;t^n, 

of  the  butche'i?  ^  admit  William  Cope  into  the  freedom  of  the  said  ciTT;  hav- 

coropany,  good,  ing  served  an  apprenticeship  to  ^ohn  Cope  a  freeman  of  the 

1  p^w  company  of  cloth-workers,  and  having  afterwards  duly  ad- 

2  Ld^^ymf^  mitted  himself  into  the  freedom  of  the  said  company  of  cloth- 
1129.  '      workers — 

The  return  sets  forth,  that  die  city  of  London  is  an  ancient 
city  i^c.y  and  a  body  corporate,  £jfc.;  and  that  there  are  seve- 
ral guilds,  companies,  i^c. ;  which  guilds,  companies,  ^c.^ 
have  used  and  ought  to  have  the  overseeing^  correction,  and 
government  of  the  several  persons,  t^in^  and  exercising  the  se- 
verdlartSy  trades,  mysteries  and  manual  occupations  belonging 
to  such  several  societies,  guilds,  fraternities,  fellowships  and 
companies,  in  the  use  and  exercise  of  such  arts,  trades,  myste- 
ries 


Digitized  by  VjOOQ IC 


Trinity  Term  2  Geo.  3.  B.  R.  1323 

ries  and  manual  occupations  widiin  the  said  city  and  the  liber-        1 762. 
ties  thereof;  and  that  the  said  several  societies,  guilds,  fra-         Z 
temities,  fellowships  and  companies  of  the  said  city,  and  the         ^  ^^ 
men  of  the  same,  for  all  the  time  aforesaid  have^used  and  g-    tJqmas 
ought  and  yet  use  and  ought  to  be  under  the  order^  govern-   Harrison. 
ment  and  regulation  of  the  mayor  and  aldermen  of  the  said 
city  for  the  time  being,  with  the  commonalty  of  the  said  city 
in  common  council  assembled* 

The  return  further  certifies  a  custom^  "  That  every  person, 
**  at  the  time  of  his  or  her  admission  into  the  said  city,  be 
^^Jree  ofso^'s.  one  of  the  aforesaid  societies,  guilds,  fraternities, 
"  fellowships  or  companies  of  the  said  city;  and  be  admitted 
*'  into  the  freedom  of  the  same  city,  as  a  freeman  or  free- 
*•*  woman  of  or  in  such  societj^,  guild,  fraternity,  fellowship 
"  or  company." 

Then  it  certifies  another  custom,  "  That  no  person  not 
**  being  free  of  the  city  may  sell  by  retail,  or  keep  any  shop 
'*  for  retail  sale,  or  use  any  occupation  for  hire,  gain  or  sale, 
**  within  the  said  city  or  its  liberties;"  and  that  there  is  an- 
other custom  within  the  said  city,  "  That  i/'any  customs,  ob- 
^^  tained  prevailing  and  used  in  the  said  city,  be  or  have  been 
**  iHjfficuh^  or  defective  in  any  part;  or  j/'any  tilings  newiyaris' 
**  ing  in  the  same  cit)',  where  a  remedy  is  not  or  hath  not  been 
**  already  ordained^  should  want  or  have  wanted  amendment; 
*'  the  mayor  and  aldermen  of  the  said  cit}'^  for  the  time  be- 
*^  ing,  with  the  assent  of  the  commonalty  of  the  said  city  in 
'*'  common  council  assembled,  may  apply  and  ordain,  and 
**•  have  been  used  and  accustomed  to  apply  and  ordain,  and  of 
**  right  ought  to  apply  and  ordain^  as  often  as  to  them  shall  or 
"  hath  seemed  meet,  an  apt  and  proportionable  remedy 
**  in  that  behalf,  for  the  common  benefit  of  the  citizens  of  the 
*'  said  city,  and  of  other  persons  resorting  thither;  so  as  such 
•*  ordinances  be  agreeable  to  good  faith  and  reason^  not  preju" 
**  dicial  to  the  king  and  his  progenitors,  or  to  the  people^  and 
*  in  no  wise  cotitrary  to  the  laws  and  statutes  of  this  king- 
**  dom."  Which  said  customs,  together  with  all  the  other  cus- 
toms of  the  said  cityf  were  ratified  and  confirmed  to  (he  then 
mayor  and  commonalty  of  the  said  city  and  their  successors, 
by  the  authority  of  the  parliament  of  the  Lord  Richard 
formerly  king  of  England  fcPc,  the  second  after  the  conquest, 
holden  at  Westminster^  in  the  seventh  year  of  his  reign. 

The  return  further  certifies,  that  there  hath  been  for  all  the 
time  aforesaid  and  still  is,  within  the  same  city,  a  certain  an- 
cient society  or  company  of  persons  using  and  exercising  the 
art,  trade  and  mystery  of  butc  hers,  within  the  said  city  and  the 

Vol.  III.  N  liberties 
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'    1762w       liberties  thereof;  which  said  ancient  societjr  or  company^  on 

^~  the  20th  day  of  yune  in  the  twenty-seventh  year  of  the  reign 

^  of  the  late  Lord  George  the  second,  king  of  Great  Brit/oinj 

Sir  Thomas  ^^•>  ^^^  ^^^8  hefore,  was  and  still  is  a  body  corporate^  by  the 

Hareison«    name  of  the  master,  wardens  and  commonalty  of  the  art  or 

mystery  of  butchers  of  the  city  oi  London;  and  that  the  said 

company  or  society  is  and  for  all  the  time  aforesaid  hath  been 

one  of  the  aforesaid  companies  or  societies. 

The  retmm  then  sets  forth  a  bt-la w,  made  at  a  common 
council  of  the  said  city  holden  according  to  the  custom  &Pc*y 
on  the  20th  of  June  1727 \  namely — that  it  was,  by  the  autho- 
rity of  the  same  common  council,  in  and  by  an  act  of  the 
said  common  council,  intitled  "  An  act  for  repilating  the 
"  company  0/*  butchers  of  the  city  0/*  London,'' enacted,  or- 
dained and  established  in  manner  and  form  as  follows,  to  wity 
*•*"  Whereas  the  master,  wardens  and  commonalty  of  the  art 
"  or  mjrstcry  of  butchers  of  the  city  of  London  are  and  have 
^^  been  an  ancient  fellowship  and  long  since  incorporated,  and 
^^  have  obtained  several  royal  grants  for  confirmation  of  their 
^privileges;  and  whereas  many  persons  who  exercise  the 
^^  trade  of  a  butcher  within  the  city  of  London^  have  obtained 
^^  their  freedoms  of  other  companies^  by  redemption  and 
"  otherwise;  by  reason  whereof  the  said  company  ^butch- 
^^ERs  is  MUCH  DIMINISHED  md  MAT  TALL  in  oecay;  for 
^^  remedy  whereof,  be  it  enacted,  ordained  and  established, 
^^  by  the  right  honourable  the  lord  mayor,  aldermen  and  com- 
^  mons  of  the  ci^  of  Lomhn  in  diis  present  common  council 
^^  assembled,  and  by  the  authority  of  the  same,  that  from 
^  and  after  die  29th  day  of  September  next,  eoery  person  not 
"  being  already  free  of  this  city^  occupying,  using  or  exer- 
^  cising,  or  who  shall  occupy,  use  or  exercise  the  art,  trade 
^*  or  mystery  of  a  butcher  within  the  city  of  London  or  li* 
**  berties  thereof,  shaU  take  upon  himself  the  freedom  and  be 
"  made  a  freeman  of  the  said  company  of  butchers  ;  and 
**  that  w}  person  or  persons  now  using  or  exercising,  or  who 
^^  shall  hereafter  use,  occupy  or  exercise  the  said  art,  trade 
"  or  mystery  of  a  buctrer  within  the  said  city  or  liberties 
^^  thereof,  shall  from  and  after  the  said  99th  day  oi  September 
^^  be  admitted  by  the  chamberlain  of  diis  city  for  me  time 
"  being,  into  the  freedom  or  liberties  of  this  city,  of  or  in 
^  "  any  other  company  than  the  said  company  of  butchers  ; 

^^  any.  law,  usage  or  custom  of  this  city  to  die  contrary  not- 
^^  withstanding:  provided  always,  that  all  and  every  per- 
*^  son  and  persons  not  being  already  free  of  this  city,  and 
"who  now  are  or  hereafter  shall  be  intitled  to  the  freedom 
"  of  any  other  company  within  this  city  by  patrimony  or 
"  service,  and  ought  (in  pursuance  of  this  act)  to.  be  made 

**  free 
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^  free  of  ^e  said  company  of  butdiers,  shall  tt  Admitted  1 76^. 

*^  into  the  freedom  of  the  said  company  of  butchers,  upon  j^  ~ 

**  payment  of  such  and  the  like^ne  and  fees  (and  no  more)  as  ^ 

^*  are  usually  paid  and  payable  upon  admission  of  die  child  or  ^  Thomas 

^'  apprentice  of  a  freeman  of  the  same  company."  HAaaisov. 

The  return  then  sets  fordi,  that  the  said  JViUiam  Cope  w^s 
educated  as  an  apprentice  in  the  art,  trade  or  mystery  of  a 
BUTCHER;  and  at  the  time  of  the  presentment  of  the  said 
WtlUam  Cope  to  the  chamberlain  to  be  admitted  into  the  free- 
dom of  the  same  citt  (as  in  the  writ  is  mentioned,)  did  use^ 
occupy  and  exercise  and  stiil  doth  use,  occupy  and  exercise  the 
art,  trade  or  mystery  of  a  butcher,  within  the  said  city  and 
the  Gerties  thereof;  and  that  the  ssdd  WilUam  Cope,  at  the 
time  of  such  presentment  as  aforesaid,  was  not,  nor  yet  is  a 
freeman  of  the  said  company  ^butchers. 

And  for  these  causes,  the  chamberlain  returns  that  he  had 
refused  txi  admit  him  into  the  freedom  of  the  said  city;  nor 
can  he  admit  him  into  it. 

Mr.  Tates,  for  the  prosecutor  of  the  writ,  argued  that  diis 
by-iaw  is  totally  void. 

He  premised,  that  WanneU^s  case,  which  he  supposed  would 
t>e  relied  upon  by  his  opponent,  and  which  is  reported  in 
1  Sir  y.  &.  675,  and  in  8  Mod.  267,  is,  distingiushable  from 
this  case. 

Then  he  proceeded  to  object  to  the  present  by-law. 

Firstobjection — ^Thisby4awis^oni/fAdr  jurisdiction. 

Secondly,*  The  cause  of  making  it  is  insufficient. 

First — ^It  exceeds  the  jurisdiction  of  the  makers  of  it.  For 
first,  it  varies  the  constitution  of  the  city  essentiaUy;9econdly^ 
it  injures  all  the  other  companies  of  dbe  city;  and  thirdly,  it 
restrains  trade. 

First,  It  essentially  varies  the  constitution  of  the  city.  Hex 
V.  Philips,  in  Carmarthen,  Trin.  1748,  is  an  audiority  to  say 
that  a  by-law  contrary  to  the  charter  is  not  good. 

Here,  all  persons,  in  general,  intitled  to  be  free  of  ant 
company,  were  before  the  making  of  this  by-law,  intided  to 
their  freedom  of  the  city:  whereas  this  by-law  expressly  con* 
fines  these  persons  to  be  free  of  the  particular  company  of 

BUTCHERS. 

The 
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1762.  The  cat^of  Robinson  v.  Groscourty  in  5  Mod.  104.  is  good 

p'  law,  notwithstanding  the  case  of  Wannelly  abovementioned. 

^.  r^'  Secondly,  It  injures  all  the  other  companies  in  the  city.  Par- 

ir  HOMAs  ^^^J5^J.  customs  of  the  city  may  indeed  be  regulated:  hut  an- 
ctent franchises  can  not  be  extinguished  or  dlssohedhy  a  by-law. 
Now  this  by-law  is  injurious  to  all  the  other  companies. 

Thirdly,  It  restrains  trade.  This  by-law  narrows  the  pri- 
vilegey  and  is  an  injurious  restraint  to  trade  and  traders,  and  a 
dog  to  their  liberty. 

But  it  win  be  said,  "  That  the  mayor  and  aldermen  have  a 
^^  power  J  by  the  custom^  to  do  this."  To  tirhich  I  answer — 
the  custom  does  not  impower  them  to  go  so  far  as  this  by-law 
carries  it:  here  is  an  additional  cxpence  laid  upon  persons  in- 
titled  to  their  freedom. 

He  mentioned  5,  6  W.  h,  M.  c.  10.  §  6.  which  obliges 
every  person  free  of  any  of  the  companies,  who  shall  take  an 
apprentice,  to  bind  him*  before  the  master  and  wardens  of 
the  company,  whereof  the  master  is  a  member;  which  ap- 
prentice, at  the  time  of  his  binding,  is  to  pay  them  two  shil- 
lings and  sixpence :  and  cited  1  I^o.  Abr.  364.  title,  by-UaVy 
Pi.  5.  in  the  case  of  Payne  v.  Haxvghtony  a  by-law  (about  car- 
men and  the  hospital)  holden  void,  because  only  for  private 
benefit.  . 

Second  general  objection — If  the  mayor  and  aldermen  and 
common  council  really  had  power  to  make  such  a  by-law  as 
this  is,  yet  the  cause  here  assigned  for  making  it  is  insufficient. 

Their  by-laws  must  be  made  for  the  common  good  of  the  ci- 
tizens ;  where  any  ancient  custom  is  difficult  or  defective;  or 
any  thing,  newly  arising^  wants  amendment. 

But  this  by-law  is  not  agreeable  to  any  of  these  requisites. 

The  return  does  not  pretend  that  this  company  of  butchers 
have  any  power  of  regulation  over  the  members  of  their  own 
•  N.B.  iFiinw//**  company.  *Here,  nothing  is  suggested,  but  the  diminution  oi 
V^^dtom^^^^  the  company  of  butchers  y  and  the  danger  of  their  falling  into 
Z  Mod.  267.  decay:  and  the  increase  of  their  profits  is  the  only  view  of  the 
The  coiiit  treat- by-law.  So  that  this  is  not  a  by-law  made  for  the  common 
ed  that  book  benefit  of  the  corporation:  the  other  companies  are  injured. 
tempt  it  d  °- '     (He  here  mentioned  Sir  Thomas  Raym.  446.  Tavemer^s  case.) 

8er\'e(i:  and  And 

they  all  agreed 

that  the  case  was  wrong  stated  there.  (I  mean  the  old  edition  of  that  book.) 
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And  no  general  grievance  appears  to  have  happened,  to  have        1 762. 
occasioned  the  making  of  this  by-law.  ^      ""~ 

Therefore  he  concluded,  that  it  was,  upon  the  whole,  a  bad  ^.   J^' 

'    '^  '  Sir  Thomas 

HARIUtOK. 

Mr.  Eyre^  contra^  for  the  return,  argued  that  this  was  a 
good  by-iaw. 

First — It  is  within  the  jurisdiction  of  the  makers  of  it. 

Secondly — TThe  cause  of  making  it  is  a  sufficient  one. 

First — It  does  not  exceed  their  jurisdictitin. 

First,  It  does  not  vary  any  essential  point  of  their  constitu- 
tion: it  is  only  a  regulation. 

£  very  man  intlded  to  the  freedom  of  a  particular  company 
may  be  admitted  to  the  freedom  of  the  city,  as  easily  as  be- 
fore. The  right  remains,  in  substance^  as  it  was  before :  it  is 
only  regulated.  Therefore  it  is  not  like  the  case  of  jRex  v. 
Philips. 

4  Co.  77.  b.  the  case  of  corporations,  proves  that  this  is  not 
varying  the  constitution. 

Secondly  it  is  not  injurious  to  the  o^A^/' companies.  It  only 
reduces  them  to  their  original  institution. 

Thirdly,  It  is  not  an  unlawful  restraint  of  trade  in  general, 
or  of  the  privileges  of  particular  persons.  It  does  not  exceed 
the  custom. 

No  additional  expence  appears  upon  this  return.  On  the 
contrary,  there  is  a  provision  against  it. 

The  statute  of  5^  6  W.  b?  Jf.  c.  10.  §  6.  makes  nothing 
against  us. 

Nor  is  1  Ho.  Abr.  364.  pi.  5.  applicable  to  this  case. 

The  customs  of  London  are  subject  to  a  reasonable  contrdl 
by  the  corporation:  and  this  is  a  reasonable  control. 

As  to  the  second  general  objection — this  by-law  is  agree- 
able to  all  the  requisites.  And  the  cause  of  making  it  is  a 
suficient  and  political  one:  it  is  to  preserve  the  company  of 

butchers 
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btttdMrs  liroai  fallhii;  to  decay  and  being  dentrcfytdi  and  it 

"will  be  attended  witn  puhHc  benefit.   It  dasaea  butchers  by 

^**         trade,  in  the  pardcular  company  to. which  they  behng:  and 

Sir  Ttt'oMAa  ^^  natural  tendency  of  it  is  to  regulate  that  company. 

HAKKiaov.       Yh^  ^^^  ^f  jfTanneli  against  the  chamberlain  of  London 

was  a  solemn  opinion,  in  a  case  similar  to  the  present;  and  in 

which  the  case  of  Groscourt  was  considered  and  over-ruled* 

The  reasons  of  making  this  by4aw  are  not  confined  to 
those  particular  and  specifical  ones  which  are  mentioned  m 
the  preamble  of  it« 

Mr.  Tates^  instead  of  replying,  conceded,  that  if  the  case 
of  JVannellw^  to  be  considered  as  an  audumty  in  point;  and 
if  the  only  objection  in  that  case  arose  from  a  circumstance 
which  does  not  exist  in  this;  it  would  be  useless  for  him  to 
pretend  to  reply. 

*  It  was  deter-  Lord  Mansfield— It  seems,  that  case  was  so*  ^And 

mined  in  JMi-     ^g  g^j  ^^f  ^jg  by-law  is  to  reduce  the  matter  to  what  mmt 
ehaelfiuu  term    ,  ,  •,         <    ,      ,.       ,^    . 

1725, 12  G.  1.  n^y^  been  the  ortgtnal  institution, 
when  the  reso- 
lution of  the  Court  wis  delivered  by  Sir  Robert  JRaymond  then  Lord  Chief  Justice.  It  hid 
been  twice  arsnied.  The  first  ari^roent  wss  in  Lord  Chief  Justice  Pratt**  time:  who  held 
the  by-law  to  be  resflonable,  in  respect  of  its  tending^  to  prevent  frauds;  and  said,  thst 
**  The  onlf  difficulty  was,  whether  Wannell  had  a  rigrht  to  demand  his  freedom  in  Xhejoinen' 
**  company;**  having  served  a  master  who  was  not  free  €fi  tht  joiners*  company,  but  of  the 
merchant  tailors.  But  the  Court,  after  heariRg»  A  second  argument,  and  takinjjp  time  to  sd* 
vise,  held  **  ThnX  a  mandamut  would  lie  to  the  joiners'  company,  to  admit  him.**  My  note 
of  this  case  of  Wannellf  is  agreeable  to  Sir  ^An  Strange**  report:  it  was  upon  umanaanuu 
directed  to  Sir  George  Lwdtamt  then  chamberlain  of  London. 

This  is  a  regulation  of  a  very  extensive  trade,  that  concerns 
every  body  who  eats  in  the  city  of  London. 

1  Bac.  Abr.  337.     It  is  not  necessary  that  all  the  reuons  of  the  by-law  should 
be  given  in  the  preamble  of  it. 

Mr.  Justice  Denison — the  case  of  Wannell  was  de- 
termined to  the  satisfaction  of  every  body  at  that  time:  and  I 
took  the  point  to  be  thereby  settled. 

And  this  is  not  an  alteration  of  the  constitution:  but  agree- 
able to  and  a  true  exposition  of  the  original  custom. 

This  case  is  as  different  from  that  of  Sex  v.  FMHps^  as 
light  and  darkness.  That  by-law  put  the  right  of  being 
elected  into  another  set  of  men  than  the  constitution  required: 
whereas  they  could  not  alter  llie  right  to  be  elected.   But 

this 
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this  is  onb/  regulating  the  trade  to  what  is  most  right  and       lf62. 

reasonable,  and  restoring  it  to  the  true  meaning  of  the  custom.  

Rax 

I  am  extremely  satisfied  with  the  resolution  of  the  case  of         '^' 
WannelL  Sir  Thomas 


Haxrison. 


I  think  this  a  vciy  good  by-law:  and  the  objections  are  of 
no  weight. 

Mr.  Justice  Foster  concurred  in  opinion,  that  this  by-law 
only  restored  the  comtttution  to  what  it  originally  must  have 
been  and  csofjax,  to  be;  and  that  it  was  right  and  reasonable, 
and  must  hare  been  the  meaning  of  the  custom,  ^  That  each 
^  company  should  hare  the  inspection  of  their  own  members.'' 

Mr.  Justice  Wilmot  quite  concurred  also*  He  said,  the 
only  doubt  in  WannelPs  case  turned  upon  the  power  of  the 
joiners'  company  to  refuse  admitting  the  man:  but  when  that 
was  gotten  over,  there  was  no  more  doubt* 

Corporations  were  originally  instituted  for  the  regulation 
of  trade:  and  every  company  must  have  had  and  ought  to 
have  the  inuiection  and  regulation  of  their  own  trade.  It 
must  be  uncforstood,  reddendo  singula  singtdis* 

Therefore  he  was  very  clear,  that  this  was  no  innovation 
or  akeration  of  the  constitution,  but  a  restoration  of  it  to  its 
true  and  original  institution. 

Per  Cur.'*  (clearly  and  unanimously) 

Let  die  RXTURN  be  allowed. 


Rex  vers.  Plunket,  Esq;  ]^^X7^^ 

AN  ATTACHMENT  had  been  granted  against  Mr.  Phinket^  Cocts  gnmted 
upon  the  application  of  Sir  Thomas  Frederick  (the  plain-  J2^„"  fo^*^.^' 
tiff  in  an  action  brought  by  him  against  Mr.  Lookup)  for  Mr.  ^mpt^ 
Pbmkefs  not  appearing  to  give  evidence,  in  obedience  to  a 
svhp4tna  regularly  served  upon  him.  Mr.  Plunket  swore  upon 
his  examination,  "  That  Sir  Thomas  had  undertaken  to  give 
**  Aim  ruRTHER  NOTICE,  if  it  should  be  necessary  for  him  to 
**  attend:  but  that  Sir  Thomas  neglected  to  do  it."  And  he 
swore,"That  he  hadbeen  subpoenaed  on  a  former  intended 
"  trial  of  the  same  cause,  and  had  then  attended;  but  the  said 
*^'  intended  trial  did  not  come  on."  He  further  swore,  "  That 

"  he 
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1762. 


Rex 

V,  • 
Plunket. 
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^  he  would  have  attended^  if  he  A(7^received  such  furflier  no- 
" "  tice  from  Sir  Thomas^  to  do  so." 

Whereupon  I  reported  "That  he  had  ckared himself  of 
"  the  contempt."  And  it  appeared  to  the  court,  thai  the 
complaint  ag^nst  him  was  groundkss  and  unreasonable^  and 
must  have  been  known  to  the  prosecutor  himself  to  be  so* 

ITie  Court,  after  declaring  it  to  be  contrary  to  their  ge- 
neral course  and  practice^  to  give  costs  to  persons  who  had 
purged  themselves  of  contempts  upon  their  examinations,  in 
consequence  of  attachments  which  had  been  granted  against 
them  by  the  court,  on  cause  shewn ;  yet  thought  that  it  ought 
to  be  done  in  this  particular  instance;  because  the  prosecutor 
must,  within  his  own  knowledge^  be  satisfied  that  this  com- 
plaint was  ill-founded  and  vexatious. 

Therefore  they  ordered  that  Sir  Thomas  should 
pay  COSTS  to  Mr.  Plunket. 


Rex  vers.  Inhabitants  of  Stockland. 


See  this 


2e  this  CASE  abridged  in  the  table;  and  at  large^  iti 
the  quarto  edition  of  my  Settlement  Cases,  No.  163. 
pa.  508. 


(1  Black.  Rep. 
378.  S.  P.) 

Wednesday, 
GOth  June  1762. 

Evidence  of  par. 
tiality  must  be 
extremely 
strong,  to 
change  the  ve- 
nue in  a  crimi- 
nal information. 
IDur.  ScEast 
236. 
2Stra.896. 


Rex  vers.  Harris  et  al.' 

MR.  Stowe  and  Mr.  Sehvyn  shewed  cause  against  the  fol- 
lowing rule,  which  had  been  made  on  the  motion  of 
Mr.  Ashhursty  viz. 

"  Wednesday  next  after  fifteen  days  from  the  Holy  Trinity^ 
"  in  the  second  year  of  king  George  the  third. 

"  City  of  Gloucester :'^ 
"  the  iing  against  Ga- 
"  briel Harris 2iXid.tvfO 
"  others. 


UPON  reading  the  affidavit  of 
.  Thomas  Rickstock  and  others,  it  is 
ordered  that  Tuesday  next  be  given 
to  the  defendants,  to  shew  cause  why 
"  this  cause  should  not  be  tried  at  the  next  assizes  to  be  held 
"  in  and  for  the  county  of  Gloucester^  by  a  jury  of  the  said 
"  COUNTY  of  Gloucester,  instead  of  the  city;  upon  notice  of 
*'  the  said  rule  to  be  given  to  the  said  defendants  in  the  mean 
«  time.'' 

The  affidavit^  upon  which  the  rule  was  obtained,  went  no 
further  than  to  swear  generally,  "  That  they  verily  believed 

"that 
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^  that  diere  could  not  be  a  fsur  and  impartial  trial  had  by  a        1762. 
"jury  of  the  city  of  Gloucester ;^^  without  giving  any  particu-         t» 
bur  reasons  or  grounds  for  entertaining  sudi  a  belief.  ^^ 

The  cause  to  be  tried  was  an  information  against  the  de-  Haeeis 
fendants  (as  aldermen  of  Gloucester^  for  a  misdemeanor,  in  ®^  ^  • 
refusing  to  admit  several  persons  to  dieir  freedom  of  the  city; 
idio  demanded  their  admission,  and  were  intided  to  it,  and, 
in  consequence  of  it,  to  vote  at  the  then  approaching  election 
of  members  of  parliament  for  that  ci^;  and  whom  the  defen- 
dants did  admit,  after  the  election  was  over;  but  would  not 
admit  them  till  after  the  election,  and  thereby  depj:ived  xknexa 
of  their  right  of  voting  at  it. 

The  prosecutors  had  moved  for  ttus  rule,  on  a  supposition 
"  "JThat  the  citizens  of  the  city  could  not  butht  under  an  in* 
^fSuence  or  prejudke  in  this  matter :"  though  there  was,  in 
nzty.  a  list  returned  up  to  the  proper  officer,  of  above  six 
hundred  persons  duly  qualified>to  serve  on  the  jury. 

The  cause  now  shewn  by  Mr.  Stowe  and  Mr.  Selwyn  on 
the  part  of  the  defendants,  against  trying  the  matter  by  a 
jury  of  the  COUNTY  at  large j  instead  of  a  jury  of  the  city, 
was,  mat  this  was  an  application  both  imprecedented  and  ill- 
founded.  For  that,  as  this  information  was  a  criminal  pro-  . 
ceeding,  it  was  local  and  must  be  tried  by  a  jury  of  the  coun- 
ty where  the  fact  arose:  and  if  that  were  not  so,  yet  here  is 
no  kind  of  reason  shewn  for  going  out  of  the  ordii>ary  course, 
but  mere  unsupported  imagination. 

In  the  case  of  the  ma^or  of  Pook  v.  Bennet^  in  2  Sir  J.  S. 
784.  the  action  being  laid  in  die  eounty  of  the  tO¥m  of  Poole^ 
kit  a  duty  claimed  to  be  due  to  the  corporation ;  and  it  sm- 
pearing  manifesdy,  that  there  could  be  no  fair  trial  in  Poole; 
the  venue  was  indeed  changed  to  the  county  of  Hants.  But 
that  was  a  civil  action. 

In  the  case  of  the  king  against  Clendon^  in  2  Sir  J.  S.  911. 
an  mfbrmation  was  laid  for  an  assault  in  Middlesex:  and  the 
court  refused  to  amend  it,  by  laying  it  in  London* 

Rex  V.  Burton  et  al',  7>.  1754,  27,  28  G.  2.  B.  R.  was  an 
information  for  a  false  return  to  a  mandamus^  laid  in  the  town 
m  Nottingham:  and  the  court  refused  to  change  the  venue 
from  the  town  to  the  county  of  Nottinghamy  or  to  any  other 
county,  (though  it  was  sworn  there  was  not  a  sufficient  num- 
ber crif  freeholders  in  the  tovm,  who  were  noi  burgesses;)  be- 

Voi/.  III.  O  cause 
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1762.        cause  it  was  a  criminal  proceedings  and  the  cause  ought  to  be 
'tried  where  the  facts  arose.  And  yet  that  information  might 
have  been  originally  laid  in  Middlesex. 


Rex 

•     V, 

Harris 


ctd"  '^^^  ^^^  ^^  Norwich,  CliJVs  Entr.  741.  PL  2.  was  a  civil 

action. 

There  is  a  vast  difference  between  civil  and  criminal  pro- 
ceedings. In  the  latter y  the  court  will  not  grant  a  rule  to  in- 
q>ect  books:  it  was  refused  last  Hilary  term,  in  the  cases  of 
Rexy.  Head,  and  Rex  v.  Hey  don,  and  in  Dr.  PurnePs  case  in 
HiL  1748. 

Mr.  Ashhurst,  supported  by  Mr.  Solicitor  General  and 
Mr.  Morton,  argued  on  behalf  of  the  prosecutors,  for  making 
the  rule  absolute. 

They  denied  that  there  was  any  distinction,  in  this  respect, 
between  civil  and  criminal  proceedings.  An  indictment  may 
be  removed  by  certiorari,  out  of  a  county  where  a  fair  trii 
can  not  be  had,  to  be  tried  in  one  where  it  may.  And  they 
urged,  that  here  must  be  sl  failure  of  justice,  if  it  was  not 
done:  for,  here  are  no  persons  in  the  city  of  Gloucester,  who 
are  impartial  and  unprejudiced.  The  affidavit,  ^^  That  it  is 
^  verily  believed  that  an  impartial  and  fair  trial  can  not  be  had 
^^  by  a  jury  of  the  city,''  stands  uncontradicted;  and  must, 
therefore,  be  taken  for  fact  and  truth. 

Burton^s  case  was  an  application  by  the  prosecutor  to 
change  the  venue,  in  an  information  for  a  false  return  to  a 
mandamus:  and  the  refusing  to  change  the  venue  did  not  oc- 
casion a  failure  of  justice  there;  because  the  prosecutor  of  die 
mandamus  might  bring  his  action  for  a  fedse  return.  Whereas 
here  must  be  a  failure  of  justice:  which  shsdl  never  be  sufRer- 
ed.  The  case  of  the  mayor  of  Poole  against  Bennet  was  de- 
termined upon  this  principle.  And  the  case  of  Norwich  also 
went  upon  this  ground. 

The  present  case  is  almost  in  point  (they  said)  with  that  of 
Norwich:  and  there  was  the  same  suggestion  as  they  now 
make. 

Therefore  they  concluded  with  praying  to  have  their  rule 
made  absolute;  and  that  they  might  have  liberty  to  enter  a 
suggestion  on  the  record,  (as  was  done  in  that  case,)  "  That 
^^  there  can  not  be  a  fair  and  impartial  trial  had  in  the  county 
**  of  the  city;"  and  therefore  prayed  that  the  venire  may  be 
directed  to  the  sheriflf  of  the  county  of  Gloucester,  to  return  a 
jury  out  of  the  county  at  large.    [V.  ClifVs  Entries,  p.  741. 

title. 
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tide  J  venire  facias^  pi.  2.  Cahimnia  juratorum  civitatisNor-       1762. 

viciJ]  So,  in  the  Berwick  causes,  a  suggestion  was  entered  on j^ 

the  roU.  [See  it  in  the  preceding  volume,  page  863.] 

Lord  MANSFiELt) — No  two  things  can  be  more  dif-      K^'^^/s 
ferent  than  changing  the  venue^  and  continuing  it  as  it  was,  ^  xicW  656 
with  such  a  suggestion  on  the  roll  as  is  now  proposed.  In  the 
Notttngkam  case.  Rex  v.  Burton  et  al*,  the  motion  was,  *'  To 
*'  chip^  the  venue:^^  this  is,  "  To  enter  a  suggestion  on  the 
**  rolT,  with  a  m^*  dedireJ^^ 

Notwithstanding  the  locality  of  some  sorts  of  actions,  or  of 
informations  for  misdemeanors,  if  the  matter  can  not  be 
tried  at  all,  or  can  not  be  fairly  and  impartially  tried  in  the 
proper  county,  it  shall  be  tried  in  the  next  adjoining  county. 
The  case  of  Berwick  was  determined  upon  the  foundation-^ 
**  That  the  writ  of  venire  facias  did  not  run  there."  And  so 
it  b  likewise  in  the  cinque  ports.  In  these  cases,  there  could 
otherwise  be  no  trial  had  at  all.  That  of  Nonoich  was  a 
case  where,  in  respect  of  the  particular  circumstances,  there  « 
could  not  be  a  fair  and  impartial  trial  had  by  a  jury  of 
that  city. 

But,  as  the  party  can  not  traverse  such  a  suggestion,  when 
entered  by  a  rule  of  court,  there  must  be  a  clear  arid  solid 
Jbundation  for  iu 

Now,  in  the  present  case,  this  general  swearing  to  appre- 
hension and  belief  only ^  is  not  a  sufficient  ground  ior  entering 
such  a  suggestion;  especially,  as  it  is  sworn  on  the  other  side, 
**  That  Aere  is  a  list  returned  up,  consisting  of  above  six  hun- 
"  dred  persons  duly  qualified  to  serve." 

Surely,  a  person  may  espouse  the  interest  of  one  or  another 
candidate  at  an  election,  without  thinking  himself  obliged  to 
justify,  or  being  even  inclined  to  defend,  the  improper  beha- 
viour of  the  friends  or  agents  of  such  candidate. 

This  question  to  be  now  tried,  is  no  general  question  of 
right,  or  a  general  question  that  can  aifect  the  corporation  in 
future^  or  by  way  of  example:  it  is  only,  "  Whether  the  pre- 
^^  sent  defendants,  who  were  not  the  candidates,  acted  par* 
^  tially  and  unjustly,  upon  an  occasion  and  in  a  matter  where 
"  THEY  alone  are  personally  concerned;"  and  it  is  a  mere  per* 
sonal  charge  upon  them. 

So  that  here  is  a  want  oi foundation  in  fact  ^  for  such  a  sug- 
gestion: and  therefore  there  is  no  reason  K>r  the  court's  grant- 
ing what  b  now  prayed* 

Mr. 
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1762.  Mr.  Justice  Denison — ^The  court  will  be  cautious  of  ad- 

'mitting  the  entry  of  a  suggestion  which  can  not  afterwards 


^^^        be  contradicted. 


V, 


Harris.         j^  jg  xrue^  that  where  an  impartial  trial  can  not  be  had  in 

^  **  •        the  proper  county,  the  venire  may  be  awarded  to  the  next 

county.  In  a  Norwich  case,  relating  to  a  bridge,  the  city  of 

Norxvich  and  the  county  at  large  being  both  interested^  the 

venire  was  therefore  awarded  into  Suffolk. 

But  there  ought  to  be  the  ckarest  evidence  in  the  world,  to 
ground  %vs^v  a  suggestion  upon;  or  it  must  arise  out  of  the 
record  \X&A{.  ■ 

Now  here  it  does  not  arise  out  of  the  record;  nor  is  there  a 
sufficient  ground  to  support  it. 

The  case  of  the  iing  against  Burton  and  others,  in  Not- 
ting'hamywzs  a  motion  to  change  the  venue.  In  this  method  of 
entering  a  suggestion  upon  the  roll,  the  venue  remains^  and 
the  court  only  award  the  venire  to  the  next  adjoining  county: 
but  they  ought  not  to  do  it  in  this  case ;  because  the  place  of 
trial  ouffht  not  to  be  altered  from  that  which  is  setued  and 
established  by  the  common  law,  unless  there  shall  appear  a 
clear  and  pbun  reason  for  it;  which  can  not  be  said  to  be  the 
present  case. 

Mr.  Justice  Foster  was  of  the  same  opinion. 

Here  is  no  fact  suggested^  to  warrant  the  conclusion  "  That 
^^  there  can  not  be  a  fair  and  impartial  trial  had  by  a  jury  of 
**  the  city  of  Gloucester.^  It  is  a  conclusion  without  premises. 
The  reason  given^  or  rather  the  supposition^  would  hold  as 
well,  in  all  cases  of  riots  at  elections. 

This  is  no  question  relating  to  the  interest  of  the  voters:  it 
is  only,  *•*•  Whether  the  defendants,  the  persons  particularly 
^  charged  with  thb  misdemeanor,  hzvt  personcdly  acted  cor- 
**  ruptly  or  not." 

Mr.  Justice  Wilmot  concurred. 

There  was  no  rule  better  established,  he  said,  than,  ^^  That 
^^  aU  causes  shall  be  tried  in  the  county,  and  by  the  neigh- 
<<  bourhood  of  the  place,  where  the  fact  is  committed."  And 
therefore  that  rule  ought  never  to  be  intringdd^  unless  it 
plainly  appears  that  a  fair  and  impartial  trial  can  not  be  had  in 
that  coun^. 

Where  that  does  plainly  appear^  he  said  he  had  no  doubt 
of  the  court's  having  ^^loer  to  depart  fix>m  the  general  rule. 

Th«^ 
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The  case  of  the  iing'  against  the  inhabitants  of  the  county 
of  Nottin^ham^  in  2  Lev*  112.  was  a  question  upon  the  ri^t" 
ofrepsdnng  a  bridge :  there  the  information  brought  against 
them  for  not  repairing  it,  was  tried  at  the  bar,  l^  a  Middlesex 
juiy.  That  was  done  by  consent:  and  it  was  a  sort  of  civil 
rig^t  that  was  to  be  tried.  However,  if  it  be  considered  as  a 
erimiDal  case,  all  the  inhabitants  of  the  county  were  interested. 

The  true  rule  about  suggestions  entered  upon  the  record,  is 
^That  the  pacts  proving  that  a  fair  and  impartial  trial  can 
"  not  be  had  in  the  ordinary  course,  must  be  themselves  sug- 
^gestedupon  the  record.^'*  Whereas,  here,  it  is  only  a  con- 
dusion  without  premises ;  it  is  only  supposed^  conjectured. 
**  They  verily  believe i'*  that  there  can  not  be  a  fair  and  im- 
partial trial  by  a  jury  of  the  city,  nor,  in  the  nature  of  the 
thmgy  can  such  a  suggestion  be  credited.  It  does  not  follow, 
that  because  a  man  voted  on  one  side  or  on  the  other,  he 
would  therefore  perjure  himself,  to  favour  that  party,  when 
sworn  upon  a  jury.  God  forbid!  the  freemen  of  this  corpora- 
tion are  not  at  all  interested  in  the  persotml  conduct  of  these 
men  upon  this  occasion :  the  same  reasoning  would  just  as 
well  include  all  cases  of  election-riots. 

Therefore,  though  he  had  no  doubt,  he  said,  of  the  autho* 
rity  and  jurisdiction  qf  the  court,  to  award  die  venire  into 
another  county,  upon  a  suggestion  of  facts  clearly  and  fully 
proved  to  the  court,  shewing  ^^*That  a  fair  and  impartial  trial 
**  can  not  be  had  in  the  county  where  the  fact  is  laid;"  yet  he 
was  as  clear,  that  ^n  this  case  there  was  no  sort  offoundation 
for  such  a  suggestion  being  entered. 

Per  Cur^ — ^unanimously. 

Rule  discharged. 

V.  Dean  and  chapter  of  Gloucester  vers.  Pitt  et  al.  Trln.  1 767. 

Rex  vers.  Pitt. 
Rex  vers.  Mead. 


1335 


1762. 


Rkx 

V. 

Harris 
ctal'. 


(1  Black.  Rep. 
380.  S.  P.) 


THE  defendants  hating  been  convicted  of  bribery  at  an  Sentence  on 
election  for  members  of  parliament^  upon    an  infor-  f®.",^^^"  Jh 
nudon  granted  by  the  court,  as  at  common  law;  the  court  had  elation  of »  ^  - 
a  doubt  about  the  sentence  they  should  pronounce  upon  them,  member  of  pu*. 

Uament 
It  was  argued  on  Friday  last,  (the  25th  of  this  instant 
Juru)  by  Sir  Fletcher  Norton^  solicitor  general,  Mr.  Morton^ 

and 
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1762.       and  Mr.  Thurlorv  for  the  defendants;  and  by  Mr.  Seijeant 
^  p     ,  Davifj  Mr.  Serjeant  Burlcmd  and  Mr.  Popham^  for  the  pro* 

-J'mbL:  •«<="""•• 

The  counsel  for  the  defendants  argued,  that  this  court  had 
no  jurisdiction  at  common  law^  to  punish  bribery  at  elections 
to  parliament.  There  is  no  instance  of  any  such  judgment 
given  by  this  court :  which  proves  that  there  can  be  none 
given  by  them* 

The  Honse  of  Commons  are  the  proper  judges  of  this  mat- 
ter. 4  Inst.  23.  Thomas  Long^s  case,  of  fFestburyy  was  ad- 
judged in  the  house  of  commons,  secundum  legem  etconsuetu* 
dinem parliamenti:  and  the  mayor  was  fined  and  imprisoned; 
and  Long^  removed. 

Lord  Mansfield — ^That  was  for  2i  contempt;  in  which 
case  the  house  of  commons  had  jurisdiction.  The  latter  part 
can  not  be  true :  there  could  be  no  fine  set  there;  it  must  have 
been  in  the  star-chamber. 

The  counsel  for  the  defendants  proceeded. 

If  this  court  can  give  any  judgment  at  all^  it  can  be  no 
more  than  a  judgment  ^^  ^uod  convictus  est;^^  as  the  two 

•  2  G.  3.  c.  34.  years  limited  by  the  *  statute  are  not  yet  expired.  For,  other- 
wise, the  party  mig^t  be  liable  to  a  ^(^u^&^unishment  forthe 
same  offence :  since,  any  common  informer  may  sull  bring  an 
action,  being  within  the  time  limited;  and  the  offender  will 
after  judgment  be  liable  to  the  penalty  of  five  hundred  pounds, 

t  V.  2  G.  2.  c.     and  also  to  the  disabilities  mentioned  in  the  f  «tatute. 

24.$7.and$ult. 

i  His  name  was     In  Rex  v.  \  Luckupy  2  Sir  J.  S.  1048.  upon  the  gaming  act. 

Lookup:  and  his^^e  judgment  was  only  "  Ideo  convictus  est:^^  and  that  was 

^ey^e  ilTbasi!  ^^^^  argument  and  consideration. 

wardsf  Here,  indeed,  the  action  may  be  brought  for  die  penalty 

of  five  hundred  pounds,  without  such  a  judgment. 

The  court  may  therefore,  in  the  present  case,  either  give 
this  judgment  "  ^odcQnvictus  est;^^  or  postpone  and  suspend 
the  givingany  judgment,  till  after  the  expiration  of  the  limit- 
ed time. 

At  least,  the  punishment  ought  to  be  greatly  mitigated,  in 
case  the  court  should  now  give  any  judgment  at  all. 

The  counsel  pro  rege  said  the  statute  of  2  G.  2.  c.  24.  does 
tiot  take  away  the  offence  at  common  law:  it  only  inflicts  a 

new 
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further  penalty.  Therefore  the  court  may  now  inflict  the         1762. 
common  law  punishment;  the  legislature  have  only  inflicted  ~ 


an  additional  one.  The  punishments  inflicted  by  this  act  are    ^*  ^'jj^^^' 
cumulative,  ^een  v.  Wig'g,  Salk.  460.  Hawk.  P.  C.  178.  And  ~  ^'  Mead. 
they  cited  2  Hale^s  Hist.  P.  C.  191.  to  prove  that  the  party 
may  still  be  indicted  at  common  law.  But  they  made  a  doubt 
whether  an  action  could  be  brought  upon  the  statute  qfier  a 
judgment  given  against  the  defendant  at  common  law. 

This  is  now  to  be  considered  in  the  same  manner  as  if  it 
mrere  a  conviction  upon  an  indictment:  for,  whether  the 
court  had  thought  proper  to  grant  an  information  or  not,  yet 
the  same  conviction  might  have  been  obtained  upon  an  indict- 
ment.  However,  it  appears  by  the  words  of  the  statute  it- 
self, ("  Or  being  any  otherwise  lawfully  convicted  thereof,") 
that  an  information  might  properly  be  granted  within  the  li- 
mited time  of  two  years. 

Lord  Coie  in  2  Inst.  200.  (upon  W.  1.  c.  20.  de  malefac- 
toribus  in  parcis^  says,  it  is  a  maxim  in  the  common  law, 
^^  That  a  statute  made  in  the  affirmative,  without  any  nega- 
"  tive  expressed  or  implied,  does  not  take  away  the  common 
"law." 

Lucas  336.  The  King  against  Dixon  and  his  wife,  an  in- 
dictment for  keeping  a  gaming-house  is  in  point.  That  was 
laid  "  Contra  formam  statuti^^  and  was  brought  within  the 
time  limited  by  the  statute  for  bringing  the  action  for  the 
penalty. 

In  6  Mod.  42.  Pegina  v.  Orbell — ^There  is  no  such  objec- 
tion; and  yet  it  appears  by  the  record,  that  the  indictment 
was  brought  within  the  limited  time. 

In  Rex  V.  Wolston^  Fitz-Gibb.  66.  (for  blasphemy,)  the 
above-mentioned  maxim  was  laid  down.  So  in  Rex  v.  Robin- 
son^ Tr.  1759.  32,  33  G.  2.  B.  R.  Yet  there  the  parish  might 
have  proceeded  for  the  allowance.  [V.  ante^  p.  799.] 

The  act  of  2  G.  2.  c.  25.  does  not  take  away  the  common 
law  proceeding  for  perjury. 

Though  the  reasons  urged  might  be  an  objection  against 
actually  punishing  them  a  second  time,  yet  the  mere  appre- 
hension of  a  second  punishment  is  no  reason  against  punish- 
ing them  ^ncr. 

In  2  Showery  30 — Rex  v.  Stanton^  judgment  was  given  for 
the  king  upon  the  information,  though  an  action  lay  for  the 
party. 

And 
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1 762.  And  very  few  prosecutions  are  commenced  at  common  law 

^        p  "    for  the  facts  punishable  by  such  acts  of  parliament  as  this  is* 

—  V.  Mead.  The  counsel  for  the  defendants  replied,  that  though  a  pro- 
secutor may  have  an  election  of  one  of  two  remedies,  yet 
that  does  not  at  all  tend  towards  proving  ^^  That  he  shall  have 
"  AoM."  It  is  contrary  to  the  law  of  this  country;  it  is  con- 
trary to  natural  justice,  that  the  party  should  be  twice  punish- 
ed for  the  same  offence.  And  this  judgment  now  prayed  against 
the  defendants,  would  be  no  bar  t^  an  action  in  a  civil  suit* 

"  Ideo  convictus  esf^  is  the  proper  jxidgmenU  The  disabili- 
ties will  follow  it:  and  the  party  .will  remain  open  to  an  ac- 
tion for  the  penalty.  The  judgment  ought  to  be  general:  the 
disabilities  only  follow  as  a  consequence. 

This  case  differs  from  the  cases  that  have  been  cited;  and 
is  not  at  all  like  cases  of  a  person  being  liable  to  both  civil  ac- 
tions and  crimina/ prosecutions  for  the  same  matter:  for,  they 
are  diverso  intuitu;  whereas  these  are  both  of  AetnpenaL 

The  Court  directed  an  inquiry,  "  Whedier,  since  Ac 
"  act  of  parliament,  the  propriety  of  granting  inforaiationt 
^^  before  the  time  limited  for  bringing  an  action  upon  the 
"  statute,  was  expired,  had  been  solemnly  consideredJ*^ 

^  Upon  examination^  it  came  out "  That  no  objection  had  ever 
♦'  been  made,  upon  the  ground  of  the  penalties  introduced  by 
'^  the  act:  where  the  affidavits  were  full,  the  rules  had  been 
^'  made  of  course.** 

Lord  Mansfield  now  delivered  the  resolution  of  die 
court. 

He  premised,  that  wherever  a  practice,  which  is  wrong  or 
imreasonable,  has  happened  to  have  been  introduced,  for 
want  of  a  sufficient  advertence  to  the  consequence  of  it,  the 
best  way  is  to  set  it  right  immediately  as  soon  as  the  incon- 
venience is  observed,  if  former  cases  be  not  affiscted  by  the 
retrospect. 

Bribery  at  elections  for  members  of  parliament  must  un» 
doubtedly,  he  said,  have  always  been  a  crime  at  commonlaws 
dXid^QOTi&e({\ien^y^punishablehy  indictment  or  information*  But 
the  act  of  2  G.  2.  c.  24.  has  introduced  a  very  severe  penalty; 
in  order  to  enforce  the  laws  then  already  in  being,  and  because 
they  had  not  been  sufficient  to  prevent  the  evil.  It  enacts  in  the 

sevendi 
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seventh  section, — ^'*  That  if  any  person  claiming  a  right  to       1762. 

•*  vote,  shaU  ask,  receive,  or  take  any  money  or  other  re-  r T — ^ 

**  ward,  or  agree  or  contract  for  any,  either  to  give  his  vote    **  ^^  '^^* 

**  or  to  forbear  voting,  in  any  such  election;  or  if  any  person 

"  by  hhnself  or  any  one  employed  by  him,  shall  by  any  gift 

**  or  reward,  or  by  any  promise,  agreement  or  security  for 

**  any  gift  or  reward,  corrupt  or  procure  any  person  or  per- 

^'  sons  to  give  his  or  their  vote  or  votes  in  any  such  election; 

**  such  person  so  offending  shall  for  every  such  offence  forfeit 

^*  five  hundred  pounds  (to  be  recovered  as  before  directed,) 

**  together  with  Jull  costs  of  suit;  and  after  judgment  ob- 

^^  tained  agunst  him  in  any  such  action  of  debt,  bill,  plaint  or 

^  information,  or  summary  action  or  prosecution,  or  being 

**  ANY  OTHERWISE    LAWFULLY  CONVICTED  THEREOF,    shall 

**  for  ever  be  disabled  to  vote  in  any  election  to  parliament,  and 
^^  also  to  hold  any  office  or  franchise  as  a  member  of  any 
*'  city,  burrough,  town-corporate  or  cinque  port,  as  if  natu- 
^^  rally  dead.''  And  the  last  clause  limits  the  prosecutions  to 
be  rvithin  two  years. 

It  is  true  that  some  informations  at  common  law  have,  since 
the  commencement  of  this  act,  been  applied  for  and  granted 
within  the  two  years.  But  it  now  appears,  upon  looki^^g  in-  ' 

to  the  matter,  that  the  granting  such  informations  at  the  suit 
of  a  prosecutor,  subsequent  to  me  making  of  this  act  of  parlia- 
ment, was  a  point  never  litigated  or  argued,  or  particularly 
considered:  it  probably  was  thought  warranted  by  Spinages 
case,  in  the  burrough  of  Abingdon;  *  which,  very  likely,  was  •  P.  1754. 2^ 
apprehended  to  be  2i  precedent  for  it:  though,  in  fact,  it  was  G.  2.  B.  R. 
not  a  precedent  for  granting  these  informations  for  bribery  at 
elections  of  members  to  serve  in  parliament;  being,  as  it  ap- 
pears now  it  comes  to  be  looked  into,  only  for  brib/ery  at 
the  election  of  a  mayor  of  the  corporation.  In  such  infor* 
mations  as  are  carried  on  by  private  prosecutors,  the  costs 
stand  upon  a  very  different  foot  from  the  costs  given  to  those 
who  sue  upon  this  statute:  this  act  gives  the  person  who  re- 
covers the  penalty,ytt//  costs  oi"  suit. 

This  crime  certainly  still  remains  a  crime  at  common  law. 
The  legislature  never  tneant  to  taie  away  the  common  law 
crime;  but  to  add  a  penal  action. 

This  appears  by  the  words,  '*  or  being  anv  otherwise  law- 
**  fiilly  convicted  thereof:''  and  we  are  all  of  us  clear,  "  That 
**  it  still  remains  a  crime  at  common  lawJ^  And  the  present 
conviction,  upon  an  information  granted  by  the  court,  is  just 
the  same  as  if  the  defendants  had  been  convicted  upon  indict- 
menl. 

Vol.  III.  P  But 
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1762*  But  thb  case  has  raised  a  great  doubt  in  our  minds,  upon 

"T  p      '  the  propriety  of  granting  informations  within  the  two  years. 

—  V.  Mead.  The  shewing  cause,  and  the  trial,  may  be  auxiliary  to  the 
penal  action,  ^er  conviction^  the  court  is  under  a  great 
difficulty  "  what  punishment  to  inflict;"  not  knowing  whether 
the  penal  action  may  follow,  or  not* 

As  at  present  advised,  we  all  think,  that,  in  general^  the 
court  never  ought  to  interpose  by  information. 

Afier  judgment  for  the  penalty^  they  certainly  would  not  in- 
terpose, to  grant  a  *«:on</prosecution  in  an  extraordinary  way, 
by  information* 

By  parity  of  reason,  it  ought  not  to  be  granted  while  the 
person  is  liable  to  vadijudgmmt. 

If  there  is  evidence  to  convict^  there  is  evidence  to  support 
the  action  of  a  common  informer. 

There  may  possibly  be  particular  cases ^  founded  on  particu- 
lar reasons,  where  it  may  be  right  to  grant  informations, 
before  the  limited  time  for  commencing  the  prosecution  is  ex- 
pired: but  the  present  case  is  not  one  of  them.  And  the 
court  now  considers  these  two  defendants  as  remaining  still 
liable  to  the  forfeitui-e  and  disabilities  directed  by  the  act  of 
S  G.  2.  as  the  time  limited  for  commencing  prosecutions  upon 
it  is  not  yet  expired:  and  therefore  in  adjusting  the  punish- 
ment which  ought  at  present  to  be  inflicted  upon  them,  they 
do  not  consider  it  as  a  punishment  adequate  to  their  offence; 
but  as  an  additional  punishment,  over  and  above  the  punish- 
Inents  inflicted  by  the  act  of  parliament;  to  which  statute- 
punishments  they  «fti/ remain  liable. 

Therefore,  since  both  of  them  have  already  suffered  fM- 
prisonment  for  some  time,  they  only  order  that 

Pitt  be  imprisoned  for  six  months  longer; 

and 
Mead,  for  three  months  longer. 

\*post.  1359,  1389,  and  Rex  v.  Smithy  Esq.  9iARex  v. 
Brand  HoUiSy  Esq.  Pasch.  and  Trin.  17/6, 16  C.  3. 

The  End  of  Trinity  Term  1762.  2  G.  3. 

Michaebnas 
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Governor  and  Company  for  smelting  down  Lead,  &fc.  (i  Black.  Rep. 
vers.  Richardson,  Esq;  and  Others.  Fridfy,  12  Not. 

THIS  was  an  action  of  trespass,  for  taking  goods  by  Lead  mitaes.not 
way  of  distress;  tried  in  Cumberland;  and  a  verdict '*^*^^*°^*** 
for  the  plaintifis,  subject  to  the  opinion  of  the  court  upon  a^^^^^^f 
<:ase  reserved;  the  state  of  which,  was  long;  but  the  qu£s- 
TiON  contains  all  that  is  necessary  to  be  reported. 

It  was,  ^'  Whether  the  plaintiffs,  lessees  of  certain  lead- 
^  MIMES  in  the  parish  of  Aldstone  in  the  county  of  Cumber* 
**  land^  rendering  as  rent  a  certain  part  of  the  lead-ore  gotten 
f^  thereout,  were  /ro^/r,  in  respect  of  the  said  lead^mineSy  to 
"  be  rated  to  the  relief  of  the  poor. 

This  case  was  first  argued  on  Tuesday  15th  of  yune  1762; 
by  Mr.  Clayton  for  the  plaintiffs,  and  Mr.  Tates  for  the  de- 
fendants. 

Mr.  Clayton^  on  behalf  of  the  plaintiffs,  argued  that  they 
were  not  lisblt  to  be  rated,  upon  me  facts  stated  in  this  case. 

They  are  not  within  43  Eliz  r.  2.  which,  in  naming  the 
perscms  rateable,  mentions  occupiers  of  coaZ-mines,  but  avoids 
the  mention  of  any  other  sort  of  mines. 

Lead,  tin,  or  copper-mines  are  wholly  fluctuating  and  un- 
certain, as  to  profit  or  loss:  they  may  nappen  to  produce  no 
profit  at  all  to  the  adventurers;  nay,  they  are  very  frequendy 
detrimental  to  those  who  hire  and  work  them.  And  it  )s  not 
staled,  that  these  lead-mines  produced  any  profit  to  the  lessees; 
though  they  did  to  the  lessors*  And  therefore  lead,  tin  and 
copper-mines  pay  to  the  land-tax^  which  is  a  charge  upon  the 

landlord; 
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1762.        landlord;  whereas  the  poor-tax  is  a  charge  upon  the  kssee. 

Smelting    ^^^  "^^^  ^^  *  loser,  instead  of  a  gainer.  But  the  reason  why 

DOWN  Lead  ^^^^?  ^i^  ^^^  copper-mines  pay  even  to  the  land-tax  is  because 

Company     ^^7  ^^  exprensly  mentioned  and  specified  in  the  land-tax 

V.  acts. 

Richardson       r      t     •       i  i  it  -i  rrn 

and  Others.  i-^flw-mmes  have  never  been  used  to  be  taxed.  JThey  are  not 
taxed  in  the  counties  of  Tork^  Durham^  Northumberland^  Cum- 
berland  and  Derby ^  nor  in  North  Wales;  nor  the  tin-mines 
in  Cornwall.  And  these  recent  instances  in  1757  and  1758, 
and  1760  and  1761,  are  of  no  sort  of  weight. 

The  expences  of  these  mines  may  exceed  the  profits:  and 
the  profits  are,  at  best,  uncertain,  casual  and  precarious;  and 
as  much  so,  as  the  heriots  and  other  casual  profits  of  a  ma- 
nor; which  were  determined  not  to  be  rateable  to  this  tax,  in 
Sex  V.  Fandetvally  P.  33  G.  2.  B.  H.  [F.  ante,  p.  991.] 

Mr.  Tates^  contra,  for  the  defendants,  argued  that  the 
occupiers  of  lead-mines  are  liab^le  to  this  rate. 

They  are  equally  within  the  reason  and  meaning  of  43 
Eliz.  c.  2.  as  coaZ-mines  are:  and  that  act  only  names  cod' 
mines  by  way  of  tnstqnce  or  example;  but  intends  to  take  in 
all  other  mines  also.  So,  when  executors  only  are  specified 
in  an  act  of  parliament,  it  shall  nevertheless  include  admi- 
nistrators: and  ly here  the  warden  of  the  fleet  only  is  paru- 
cularly  named,  yet  it  shall  be  extended  to  all  gaolers. 

The  land-tax  act  speaks  of  mines  in  general:  and  the  act 
of  17  G.  2.  c.  37.  (relating  to  improved  wastes  and  drained 
marsh-lands)  after  reciting  the  words  of  43  EUz^  (which  are 
**  occupiers  of  cooZ-mines,"  repeats  them  in  the  enacting  part 
by  the  general  term  "  mines.'' 

CoAL-mines  are  as  uncertain  and  precarious,  as  other 
mines:  and  ^et  they  are  specifically  made  liable.  Even  tithes 
are  fluctuating  in  their  value. 

Jf  any  of  these  are  rated,  at  times  when  they  are  not  pro* 
fitable,  the  proper  remedy  is  by  way  of  appeal; 

These  mines  may  bring  in  an  immense  profit:  and  they 
certainly  introduce  many  poor  into  the  parish. 

Profits  of  manors  are  not  annual  profits;  no  more 
ire  the  profits  of  timber:  but  profits  of  a  market  are  rateable 

ta 
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to  the  poor.  Dalton^  cap.  73.  p.  165»  So  are  all  things  that       1762. 
yield  a  yearly  revenue.  •  "T       ~ 

Mr.  Clayton^  in  reply,  enforced  what  he  had  before  utged;  i>own  Lead 
and  observed,  as  to  17  G.  2.  c.  37.  that  it  refers  to  43  Eliz.     CoMyAMT 
And  therefore  the  general  word  "  mineti^^  must  be  under-  p       ^' 
stood  only  of  sttch  mines  as  are  therein  specified,  viz.  coal'  and^oSTraT 
mines. 


The  Court  and  counsel  agreed  that  it  must  be  de- 
termined upon  the  general  question,  '*  Whether  lead-mines 
**are  rateable  to  the  relief  of  the  poor.'' 

Lord  Mansfield  said  that  this  was  a  very  extensive 
and  general  question,  with  regard  to  the  property  of  many 
persons  in  the  kingdom;  and  would  have  it  argued  again: 
and  he  wished  diat  the  fact  of  rating  even  coal-mines  might 
be  inquired  into.  If  diey  be  not  always  rated,  it  must  arise 
fi-om  some  other  reason  than  the  construction  of  the  act  of 
parliament. 

Mr.  Justice  Wilmot  mentioned  an  act  of  parliament 
made  in  the  same  reigii  (31  £iiz.  c.  7.)  where  the  legislature 
speak  of  '^jcy  mineral  works,  coal-mines,  quarries,  cfc." 

Ulteritis  Concilium. 

N.  B»  The  certificates,  procured  subsequent  to 
the  foregoing  argument,  tended  in  gene- 
ral, to  shew  ^''that  it  was  not  the  usage, 
"  to  tax  lead-mines." 

Lord  Mansfield  now,  upon  a  second  argument, 
stated  the  question  (for  the  observation  of  the  bar)  to  be  this; 
— ^'^  Whether  the  plsuntiffs,  who  are  lessees  of  LEAD-mines 
**  within  the  parish  of  Aldstone^  who  pay  no  rent,  but  only 
**a  CERTAIN  PART  of  the  o%E  raised^  are  liable,  in  respect 
^thereof  to  be  rated  to  the  relief  of  the />oor." 

Mr.  Solicitor  General  (Sir  Fletcher  Norton^  for  the  plain- 
tifia,  at  present,  only  stated  the  case. 

Mr.  Morton^  contra^  for  the  defendants  (the  justices  and  ' 
parish  officers)  insisted  that  the  uncertainty  oj  the  profit  to  the 
kmdiord  made  no  difference  as  to  the  lessee. 

He  argued  that  lead-mines  were  rateable;  and  urged,  that 
roa/-mines  were  only  mentioned  by  way  oif  example^  in  43 
Eliz. 

The 
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1762.  The  case  oiRex  v.  VandewaU  is  not  at  all,  he  swd,  appli- 

"■r  cable  to  this  case:  that  case  went  upon  another  person's  having 

DOWNLEAD  ^^^^  already  rated  for  the  casual  profits;  and  not  upon  the 

Company  uncertainty  of  the  profits.  There,  the  same  fund  was  taxed 

^^  twice. 

Richardson  fj^g  gurfoce  of  the  ground  is  lessened  in  value,  by  the  work- 
and  Others,  jj^^  ^f  ^j^^  mines,  consequently,  if  the  surface  be  taxed  at 
less  than  it  used  to  be,  the  complement  ought  to  be  made  up 
by  the  tax  upon  the  lessee  of  the  mines.  And  the  labourers 
in  lead-mines  equally  gain  setdements,  as  other  servants  of 
the  like  kind  do. 

Lord  Mansfield  prevented  Mr.  Solicitor  General 
from  repljdng:  for  that  the  case  was  too  plain  to  need  it. 

He  stated  the  question,  as  above;  and  observed  that  the 
words  of  the  act  of  43  Eliz.  c.  2.  are  "  c^a/-mines,*'  not  men- 
tioning any  other  kind  of  mines:  and  that  is  equal  to  an  ex- 
press exception  or  exclusion  of  all  other  mines.  For,  caal- 
mines  are  not  lead-mines,  tin-mines,  copper-mines,  iron- 
mines,  or  any  other  but  coal-mines:  and  there  were,  at  that 
time,  other  mines  in  this  county. 

These  other  mines  are  governed  by  particulaflkiws.  The 
worker  of  them  is  not  always  the  owner  of  the  soil.  The 
particular  laws  of  them  give  the  right  of  working  (under  cer- 
tain regulations  and  conditions)  to  other  persons  than  ow- 
ners or  lessors,  or  persons  having  any  right  of  property  in 
them.  TA£«  alone  might  be  a  sufficient  reason  to  except  them 
out  of  this  act  of  parliament.  And  as  there  tnay  be  a  reason 
for  the  strict  letter  of  the  statute,. and  none  appears  fot  extend- 
ing it  beyond  the  letter,  we  have  no  ground,  or  authority,  or 
pretence  for  giving  it  that  extensive  construction;  nor  is  there 
any  foundation  for  imagining  that  the  legislature  meant  so. 

And  the  fact,  upon  certifi(;|ite  (though  the  certificates  do 
not  exacdy  concur  in  every  particular)  appears  to  be  **  That 
"  lead-mines  are  not  rated  throughout  England;  and  parti- 
^^tijl^Tly  in  Derbyshire f  Somersetshire  and  ComwalL'^  And 
my  brother  Adams j  who  was  desired  by  us  to  inquire,  gives 
the  same  account,  upon  his  return  from  the  Western  circuit, 
with  regard  to  the  tin-mines  in  Cornwall. 

I  am  now  keeping^  clear  of  inhabitancy^  which  is  no  part 
of  this  case:  for,  these  persons  are  not  rated  as  inhabitants^ 
but  only  as  lessees.  , 

'  There- 
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^Therefore  ihepostea  ought  to  be  delivered  to  the  plamtiff*       1T6S. 

Mr.  Justice  Denibon  concurred— In  the  43d  of  Eli-  Smbltino 
zabethy  coaZ-mines  are  put  as  an  exception^  not  as  an  example.  ^^^*  Lead 
The  specifying  them  excludes  other  sorts  of  mines.  Com p amy 

Mr. Justice WiLMOTalsoconcurred — ^Z^oi/iminesand  ^'j"q^^*^'' 
coa/-mines  essentially  diifer  as  ta  the  expence  <A  finding;         ^tncrs. 
though  not  so  much,  in  the  expence  of  working.  ,  Hiere  is 
infinite  expence  and  uncertainty  vel finding  lead-mines.  They 
are  governed  by  particular  laws:  and  the  finder  is  obliged  to 
pay  certain  proportions  to  the  owner  of  the  land. 

Therefore  it  is  reasonable  that  /ro^-mines  should  not  be  put 
upon  the  same  foot  with  coa/-mines;  because  there  is  so  much 
greater  risque  in  the  search  after  them;  even  so  much,  that 
a  man  may  be  ruined  by  it,  instead  of  succeeding. 

The  legislature  have  not,  in  this  statute,  mentioned  lead- 
mines,  but  only  coa/-mines:  and  expressio  untus  est  exclusio 
aberius.  There  is  no  reason  to  think  they  meant  to  include 
them. 

Therefore  this  case  is  not  within  the  words  or  meaning  of 
that  act.  And  I  think  this  is  confirmed  by  the  act  of  31 
Etiz.  c.  7m  against  the  erecting  and  maintaining  of  cottages; 
which  excepts  *  "  cottages  for  the  habitation  of  workmen  •  V.  $  5. 
**  and  labourers  in  any  mineral  works,  coal-mines,  quarries, 
^  GPc."  So  thaf  when  they  had  it  in  contemplation,  they  spe- 
cified them  particularly. 

Therefore  I  am  clear  that  this  act  of  43  Eliz*  c.  2.  does 
not  extend  to  /fo^mines. 

Per  t  Cur\  t  I^f-  J-  ^ostev 

_        ,  ,      ■  ,.  1        ,  WM  Absent 

Let  xtitpostea  be  delivered  to  the  plaintiffs. 


Bird  vers.  Randall.    *  (i  Black.  Rep. 

373.  387.  S.  C.) 

THIS  was  a  case  reserved  at  niaiprius  at  GuildhaU,  upon  Nov*n^6^ ^ 
a  trial  before  Lord  Mamfield^  in  an  action  upon  the  case  No  action  lies 
wherein  a  Verdict  was  given  for  the  plaintiff,  and  twenty  ^^^  »«ducingr  a     . 
pounds  damages  assessed;  but  subject  to  the  opinion  of  the  JJJj[^*J|.^  ^wIS^** 
court,  upon  a  case  stated.  3  pll/the 

penalty  stipu- 
lated by  his  articles  for  leaving  him.  Cro.  Jac.  73.  1  Bac  Abr.  56^ 

The 
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1762.  The  substance  of  the  case  stated  was  shortly  this. 

Bird  The  plaintiff  Bird  and  one  Mary  Hogg  were  silk^drcssers, 

'^*  and  partners  in  trade.    And  articles  of  agreement  were  en- 

Ramdall.  tered  into  between  the  plaintiff  Bird  and  one  Burford^  dated 
25th  of  August  1760;  whereby  Burford  covenanted  widi 
Bird  to  serve  the  plaintiff  jBir//  and  the  said  Mary  Hogg  and 
the  survivor  of  them,  as  Vijfnimey-man  in  their  said  trade  and 
business  of  silk-dressers,y0r^vr  years  from  the  date;  and  to 
work  at  the  usual  and  accustomed  hours  daily,  and  not  to  dis- 
cover the  mysteries  of  the  trade,  or  the  secrets  of  the  plaindff 
and  his  said  partner:  and  Bird  covenanted  to  pay  ^urford^ 
weekly  twenty  shillings  a  week  for  his  work.  And  for  the 
true  performance  of  all  and  every  the  covenants  and  agree- 
ments contsdned  in  the  articles,  each  party  bound  himself  to 
the  other  in  the  penalty  of  one  hundred  pounds. 

The  case  then  goes  on,  and  states  that  ^t/r/br^ accordingly 
entered  into  the  said  service,  under  the  said  articles;  and  that 
he  continued  (herein  till  19th  of  September  1761 ;  when  the 
defendant,  knowing  of  the  said  articles,  persuaded^  procured^ 
and  ENTICED  him  to  depart  from  and  out  of  it:  and  he  accord- 
ingly did  so;  and  never  returned  again  into  it. 

It  further  states  that  the  plaintiff  Bird*m  Trinity  vacation 
1761,  and  before  the  commencement  of  the  present  action 
against  Randall^  brought  an  action  of  debt  against  Burford 
for  the  penalty  of  one  hundred  pounds  for  his  departing  out 
of  the  said  service;  and  obtained  a  verdict  •and  judgment 
against  him  in  the  said  action,  and  recoveredjthe  said  money, 
with  costs:  but  the  said  monies  (the  debt  and  costs)  so  re- 
covered were  not  actually  paid  to  him  by  the  said  Burford^ 
till  the  29th  of  March  1762;  which  was  after  the  commence- 
ment of  the  present  action,  but  before  it  came  on  to  be  tried. 

The  present  action,  (which  is  an  action  of  trespass  upon  the 
cascj)  is  brought  by  the  same  plaintiff  Birdj  against  the 
present  defendant  Randall,  for  the  enticing  am/ seducing 
the  said  Burford  out  of  the  plaintiff^ s  service. 

The  question  was, "  Whether  the  present  action  be  main- 
^^  tainable  or  not,  under  the  circumstances  of  this  case." 

It  was  first  argued  on  Tuesday  22d  oi  June  1762,  by  Mr. 
Stowcj  for  the  plaintiff,  and  Mr.  Ashhurst  for  the  defendant; 
and  again,  on  Friday  the  12thof  this  xaonxS^oi November  1762, 

bv 
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by  Sir  Fktcher  Norton^  solicitor-general,  for  the  plaintiff,  and       1 762. 

Mr.  Morton  for  the  defendant.  T        '"^^ 

Bird 

Upon  the  first  argument,  the  court  did  not  declare  any  '^• 

opinion ;  but  only  tlu^w  out  some  doubts,  by  way  of  break-    RahdaI'I" 

ing  the  case ;  and  desired  to  hear  it  argued  again. 

Mr.  Solicitor  General — ^The  question  is,  whether  the  plain- 
tiff, who  has  already  recovered  the  penalty  against  the  servant j 
can  bring  this  action  against  the  seducer. 

He  agreed,  "  That  if  the  plaintiff  had  once  received  a  yi/tf 
'^  satisfaction  for  the  same  thing,  he  could  not  recover  a  se- 
**  cond."  And  also,  "  That  a  recovery  of  a  penalty  upon  a 
**  deed  is  a  full  bar  to  an  action  to  be  brought  upon  that  deed." 
But  he  said,  it  must  be  allowed  to  him,  that  the  party,  to 
whom  the  deed  is  made,  may  bring  either  covenant  or  debt, 
at  his  election ;  and  that  a  jury,  in  an  action  of  covenant^ 
even  upon  such  a  deed  where  there  is  a  penalty,  are  not 
confined  to  give  damages  xvithin  the  penalty,  but  may  go 
beyond  it. 

He  repeated  his  concession,  ^^  That  a  person  who  has  once 
^  recovered  a  full  and  complete  satisfaction  from  one  man, 
^^  shall  not  recover  it  again  against  another  for  the  same  thing;" 
as  upon  indorsed  notes;  or  upon  trespasses  committed  by  seve- 
ral persons ;  or  upon  a  rescue  and  escape ;  or,  the  penalty  on 
breach  of  a  covenant  in  a  lease ;  or  in  an  action  of  waste. 

But  he  denied  that  here  has  been  a  full  satisfaction  or  re- 
compence  for  the  sctme  thing. 

A  seduction  of  a  covenant-servant  is  undoubtedly  a  good 
emuse  of  action  against  the  seducer:  and  it  arises  ex  delicto^  ex 
makficto.  But  the  ground  of  action  against  the  servant  him" 
selfmses  ex  contractu. 

Therefore  a  recovery  in  an  action  for  a  breach  of  contract 
against  one  person,  can  not  be  a  bar  to  an  action  against  ano- 
ther for  a  TORT. 

Bars  must  be  reciprocal.  But  the  servant^  in  a  subsequent 
action  against  him,  could  not  have  made  use  of  a  recovery 
against  the  seducer:  neither,  therefore  ought  the  seducer  to 
make  use  of  the  action  against  the  servant.  It  is  not  a  full 
satisfaction  according  to  the  circumstances  of  the  case. 

Vol.  III.  Q  If 
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iy6$>  If  an  oSbider  \u  perjury  be  puai$lied,  that  shaH  not  hiodti* 

«  the  suborner  from  being  punished  too. 

^*  The  action  against  the  servant,  and  that  against  the  seducer 

Raju)au.    3j^  diveno  intuitu:  and  the  recovery  in  one  can  not  be  a  bar 
to  the  other. 

There  are  cases  to  this  effect;  diough  not  in  point* 

In  case  of  an  action  brought  against  me  by  the  instigation 
of  a  third  person,  or  of  a  violation  of  my  property;  I  may 
have  a  remedy  not  only  against  the  i^urer,  but  also  against 
the  instigator.  Aieyn  3.  Newman  v.  Zacharctu^  M.  22  C.  2. 
And  a  case  there  put  by  Hale  of  slander  of  title;  where  the 

Carson  whose  tide  b  slandered,  shall  have  an  action  against 
m  that  caused  the  disturbance,  diough  he  has  remedy  against 
the  tre^>asson  A  recovery  is  no  bar,  unless  it  be  a  recovery 
of  the  same  thing;  a  satisfaction  for  the  very  same  injury.  So 
it  is  on  notes  of  hand:  so,  on  torts;  it  must  be  die  same 
trespass.  Whereas  here,  the  cases  of  the  two  defendants, 
the  servant  and  the  seducer ^  are  very  different:  the  injuries 
are  different  injuries. 

Besides,  at  the  time  of  bringing  the  present  action,  there 
was  no  actual  satisfaction  had:  for,  though  there  was  judg- 
ment, there  was  no  execution*  Therefore  it  ought  to  have 
been  pleaded*  But  what  has  arisen  since  the  commencement 
of  the  action  could  not  be  given  in  evidence  in  bar  of  it; 
though  it  might,  in  mitigation  of  damages:  ^aidihty  have  had 
the  benefit  of  it,  in  mitigation  of  damages. 

It  has  been  said,  ^^  That  this  was  damnum  sine  injuria:"*^ 
which  I  deny.  For,  damages  were  here  proved:  And  if 
they  had  not,  tiie  law  would  impb/  an  injury,  whether  it 
couJd  have  been  directiy  proved,  or  not. 

It  is  not  like  erecting  a  new  building,  so  as  to  stop  the 
fights  of  a  house.  Here,  the  seduction  itself  was  a  wrong  and 
an  injury  to  the  master. 

It  has  been  said,  ^^  That  the  servant  was  only  liable  to  one 
^  hundred  pounds  penalty:  after  paying  which,  any  man 
**  mifjtit  hire  him.*^  To  which,  I  answer,  **  he  could  not  do 
**  it,  whilst  the  servant  was  under  the  unexpired  cor^<^ 
"  with  the  former  master.'* 

Mr. 
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Mr.  Mortoi^  confraj  for  the  defendant,  argued  that  the  re-        1762. 
covery  against  Burfordihc  servant  was  B,jfuil  and  complete  sa-       |. 
tisfsurtion  for  the  injury  done  to  the  plaintiff:  and  he  has         ^^^ 
made  his  election^  to  bring  his  action  against  Burford  for  the    Ramdail. 
penalty;  which  is  the  stipulated  quantum  of  the  damages  for 
the  breac)i  of  the  contract,  and  can  not  be  exceeded.   *Tid 
like  a  nomine pamtey  for  plowing  up  swerd-land:  scad  Burford 
could  not  have  been  relieved  against  the  penalty  recovered; 
neither  could  Bird  hay  t  any  further  satisfaction.  He  has  al- 
ready received  all  the  satisfaction  stipulated:  and  he  cannot 
shew  uny further  damage. 

Intrespassy  there  shall  be  but  one  satisfaction  for  one  injury; 
though  several  parties  are  concerned  in .  doing  the  injury;  a 
recovery  against  one  of  die  trespassers,  or  a  release  to  one  of 
diem,  will  be  a  bar.  Ho6.  66.  Cbcie  v.  y^nn^r  is  fuU  and  clear 
to  this  purport. 

This  has  no  omalogy  to  criminal  cases;  which  arc  only  for 
ejoonple,  not  for  satinaction:  therefore  it  is  not  applicaUe  to 
the  case  of  subornation  of  perjiuy.  It  is  like  tne  case  of 
escape,  in  Cro.  EHz*  237.  Salteston  and  Offely  v.  Payne; 
where  sadsfoction  acknowledged  upon  record  was  a  bar  to  the 
aheriff's  action  against  the  defendant  who  escaped.  So  res* 
cuers  shall  pay  nothing,  where  the  debt  is  received:  which 
he  inferred  from  ConghanCs  case,  in  Hutton  98.  So  here,  the 
Hipuktted damages  h^s^received^  the  {daintiff  can  have  no  se- 
cond caxac  of  action  ex  maleficio. 

I  do  not  see  how  trespass  can  lie  ag^nst  the  instigator  of  a 
trespass;  for  all  art  principals  in  trespass. 

In  slander  of  title,  a  man  suffers  a  general  loss,  superadded 
to  the  particular  damage  by  the  ejectment.    - 

In  the  cited  case  from  Aleyn,  there  was  defamation^  as  well 
as  loss:  and  besides,  there  does  not  appear  to  have  been  any 
odier  satbfaction.  Whereas,  here  has  been  other  satisfaction 
received. 

Upon  Mr.  Solicitor's  reasoning,  the  plaintiff  might  reco- 
ver against  «^era/ persons,  who  might  successively  Yiscve  em- 
ployed Burford. 

It  was  not  necessary  to  plead  this:  any  thing  may  be  given 
in  evidence,  which  shews  that  there  is  no  cause  of  action  in 
the  plabtiff. 

On 
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1762.  On  the  following  day,  Saturday  13th  November ,  Mr.  Soli- 

g  citor  General  proceeded  to  reply. 

''''  He  agreed,  that  as  between  the  master  and  the  servant^  the 

Randall,  plaintiff  has  received  satisfaction  from  the  servant:  and  he 
supposed  (though  he  knew  no  case  to  prove  it)  the  master 
could  not  proceed  further  against  htm  upon  the  covenant  at 
large,  after  having  elected  to  take  the  penalty.  But  this  b 
no  satisfaction  for  the  wrong  done  to  the  master  by  Ran- 
dall. 

As  to  the  case  of  Coke  v.  Jennor^^A  satisfaction  was  re- 
ceived, and  a  release  was  given  to  the  joint-trespassor,  for 
the  very  same  trespass. 

But,  in  the  present  case,  there  was  no  actual  satisfaction 
really  received, .  at  the  time  when  this  action  was  brougi^tt 
and  die  mere  recovery  is  not^  alone  and  of  itself,  a  bar. 

This  case  essentially  differs  from  all  those  cases  where  the 
same  thing"  has  beeh  recovered;  which  is  the  case  of  joint 
torts  and  joint  contracts.  There^  it  is  the  same  individusd 
injury;  the  very  same  thing,  for  which  the  damages  are  reco- 
vered: therefore  the  plaintiff  ought  not  to  recover  twice^ 
though  he  proceed  by  different  species  of  actions.  Here,,  it 
is  die  seduction  itself  that  is  the  gist  of  the  action;  and  not 
the  consequence  of  the  seduction.  The  damage  arises  out  of 
the  nature  of  the  action.  The  nature  of  the  case  implies  n 
damage;  though  perhaps  none  can  be  proved,  or  even  though 
the  servant  was  a  very  bad  one.  The  consequential  damages 
may  be  more  or  lessj  according  to  the  circumstances  of  the 
case:  but  some  damages  there  must  be,  however  small. 

As  to  Mr.  MortorHs  objection,  '*  That,  upon  the  princi- 
**ples  above  laid  down  on  the  part  of  the  plaintiff,  the 
**  plaintiff  might  receive  several  satisfactions  from  several  per- 
^^  sons  who  might  employ  the  servant  during  the  unexpired 
*'  term." — The  answer  is,  future  employers  of  the  servant 
would  not  be  liable;  because  they  would  not  take  him  out  of 
the  plaintijps  service,  but  out  of  another  person*s.  But  this 
defendant  seduced  him  out  of  the  plaintiff's  actual  service. 

As  to  the  cases  cited  from  Hutton  and  Cro*  Eliz* — He  did 
not  denj^  the  principle  and  doctrine  of  them;  but  they  arc 
not  applicable,  he  said,  to  the  present  case. 

-•  Suppose 
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Suppose  the  master  haA  forgiven  the  servant,  or  accepted       1^62. 
^private  voluntary  satisfaction  from  him;  yet  he  mieht  have  *= — 
brought  an  action  against  the  seducer:  and  that  satisfaction 
received  from  the  servant  could  not  have  been  pleaded  in  bar;    n     ^* 
nor  could  it  have  been  given  in  evidence  in  bar  of  sudi  action 
against  the  seducer. 

Here  was  a  f^ood  cause  of  action,  M  the  time  when  the 
action  was  brought:  for,  the  plaintiff  had  not  then  received 
4mt/  thing  from  the  servant:  aoid  the  mere  recovery  could  not 
be  given  in  evidence  upon  the  general  issue. 

Ilie  Court  took  time  to  consider,  till  this  day.  And  now 

Lord  Mansfield  delivered  the  resolution  of  the  Court. 

He  previously  observed,  that  it  does  not  appear  upon  the 
case  stated,  that  the  plaintiff  was  under  any  difficulty  of  re- 
ceiving the  money  recovered  from  Burford. 

This  case  turned,  he  ssud,  upon  two  points;  1st.  "Whether 
the  plaintiff  could  have  maintained  this  action  against  the  de- 
fendant for  seducing  his  servant,  if  the  100/.  penalty  before 
recovered  by  him  against  the  servant  himself  had  been  actU" 
mUy  received  by  him  before  the  commencement  of  the  pre- 
sent action  against  the  seducer :  2dly.  If  it  could  not,  then 
whether  his  having  receivedit  suBSEquENT  to  the  commence- 
ment of  the  present  action,  be  such  a  circumstance  as  will 
vaty  the  case,  so  as  to  entitle  him  to  maintain  his  action, 
which  he  could  not  have  maintained,  if  the  actual  receipt  had 
been  prior  to  the  commencement  of  it* 

In  the  first  place,  therefore,  he  would  consider  the  nature 
of  these  articles,  and  of  all  other  articles  with  penalties  an- 
nexed to  the  breach  of  them. 

In  every  case  of  articles  with  a  penalty,  the  party  injured 
may,  if  he  chooses  it,  have  an  EquiTABLE  relief,  so  often 
and  so  £ar  as  he  suffers  injury ;  he  may  recover  partial  da*- 
mages  upon /arfia/ breaches,  proportionable  to  the  respective 
injuries  done  him,  as  often  as  the  injuries  are  repeated:  he 
may  do  this,  toties  quoties.  So,  in  the  present  case,  the  master 
might  have  done,  if  the  servant  had  left  his  service  several 
different  times,  for  a  short  space  of  time  (as  a  week  or  a  fort- 
night or  looodi)  at  each  departure;  and  had,  every  time 

returned 
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tf&U       I'ccmued  again  to  his  service;  he  might,  upon  Ab  eqm^Me 

„  remedy,  have  recpovcred  partial  damages  against  the  serwnty 

^        for  each  breach  of  his  coatract,  in  fn^riwn  to  its  degree^ 

Rasdall.    "^^  ''^^  beyond  it:  and  for  dvil  injuries,  a  man  ought  not,  in 

point  of  justice,  to  recover  more  man  in  proportion  to  what 

ne  has  actually  suffered. 

Besides  this  equitable  relief^  there  is,  in  these  cases,  ^JuT" 
ther  election  given  to  the  party  injured,  *^  To  proceed  by  the 
**  mantMonjus^  and  by  a  rigorotta  remedy,  for  die  pekaltt;** 
which  is  intended  in  terrorem^  and  by  way  oSpumehment  fks 
breaking  the  contract;  which  rigorous  remedy  may  be  taken 
for  a  very  slight  breach,  and  indudes'the  idea  of  more  than 
the  damage  actually  sustained,  certainly  not  of  less. 

But  this  rigorous  remedy  can  not  be  repeated:  for  the  pe- 
nalty extends  to  the  uttermost  farthing  mat  can  ever  be  re- 
covered for  all  and  every  of  the  breaches;  and  when  the 
party  injured  has  once  got  all  that  he  could  be  entitled  to  have 
for  every  breach,  there  is  an  end  of  the  articles,  and  conse- 
quently of  all  further  remedy  upon  them. 

It  was  candidly  agreed,  at  Guildhall^  by  the  counsel  on  the 
part  of  the  plaintiff,  "  That  after  the  penalty  had  been  so  re- 
^^  covered  agsdnst  tlie  servant,  the  servant  himself  was  totally 
^^  at  liberty  to  go  into  what  service  he  pleased.*'  And  so  also 
was  the  master  at  liberty  and  quite  freed  from  the  articles^ 
with  respect  to  the  servant:  for,  there  was  a  total  end  of  the 
contract,  as  between  them  two. 

Then  how  will  the  case  stand  as  to  die  seducer  f  It  is  actual 
injury  done  to  the  master,  that  giyes  him  the  action  against 
the  seducer,  a  bare  attempt  to  seduce,  without  any  damage 
following  upon  it,  would  not  be  an  injury  to  the  master; 
and,  consequendy,  would  be  no  ground  upon  which  he  could 
maintain  an  action. 

Here  is  no  injury  at  all  done  to  the  master:  for,  he  has  re- 
covered and  received  a  complete  satisfaction  and  more. 
Therefore  all  the  injury  is  done  away,  and  is  as  if  it  never 
existed. 

A  PENALTY,  in  the  very  term,  includes  more  than  the  real 
dams^s  actually  suffered.  And  if  the  seducer  or  second 
master,  who  employs  the  servant  after  the  servant  has  paid 
the  penalty,  were  to  be  liable  to  damages  in  an  action  brought 
by  the  first  master  for  so  doing,  this  would  finally  fall  upon 
the  servant^  and  in  effect  be  an  addition  to  the  penalty: 
for,  the  second  master  will  pay  die  servant  for  his  service 

no 
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na  SACK  thsoL  h»  estimates-it  to  b^  wor&  to  khiK  2nd  i£  ke 
must  pay  a  sum  of  money  (20^  for  instance)  to  the  irst 
master^  for  damages  for  entertaining  his  servant,  he  will 
make  his  bargain  with  the  servant  in  such  manner  as  to  pay 
him  so  much  the  kss* 

Therefore  there  is  no  colour  for  the  plaintiff  to  maintain 
hia  acdoa  upon  dits  first  point,  triiz.  upon  supposition  of  his 
having  actmUy  recmed  the  penalty  of  the  servant,  before  the 
oommencemoit  of  his  action  agamst  the  second  master,  as 
the  seducer  of  his  servant* 

2d  Point — But  taking  it,  as  this  case  was,  ^^  That  he  had 
**  7%ot  actually  received  it  of  the  servant  till  after  die  com- 
**  mencement  of  the  present  action;'*  let  us  see  whether  diis 
circumstance  will  vary  the  case. 

Severad  arguments  were  drawn  by  the  counsel  for  the  de- 
fendant,  bom  cases  of  joint-trespassers  and  joint-contracts; 
which  were  urged  as  being  applicable  to  the  present  question. 
But  they  were  sufficiendy  answered  by  Mr.  Solicitor-Ge- 
neraL 

Thtrey  the  recovery  is  ag^nst  them  all,  for  the  same  thing: 
and  there  is  no  analogy,  at  all,  between  those  cases  and  this. 
In  those  cases,  there  is  a  recovery  of  the  self-^same  thing,  l  Jolins.  N.  Y. 
for  a  Joint  injiury:  the  defendants  are  all  of  them  Uable  to  '^'  ^'  ^^* 
the  plaintiff,  and  he  may  proceed  against  any^  or  all  of 
then  if  he  ukases;  as  it  is  but  one  trespass,  one  contract, 
and  aB9x%  liable*  Yet  he  shall  have  btit  one  satisfiwtion  from 
tfaenaadL 

Another  essential  difference  between  those  cases  upon  torts 
and  actions  upon  the  case,  is,  that  thcfee  are  actions  stricti 
juris;  and  therefore  such  a  former  recovery,  release  or  satis- 
faction can  not  be  g^ven  in  evidence,  but  must  ht  pleaded:  but  1  Tidd  S^rs. 
an  action  upon  the  case  is  founded  upon  the  mere  justice  and 
conscience  of  die  fdaintiff's  case,  and  is  in  the  nature  of  a  bill 
in  equity,  and,  in  effect,  is  so;  and  therefore  such  a  former 
recovery,  release  or  satisfaction  need  not  be  pleaded,  but  may 
be  given  in  evidence.  For  whatever  will,  in  equity  and  con- 
science according  to  the  circumstances  of  the  case,  bar  the 
plaintiff's  recovery,  may,  in  this  action,  be  given  in  evidence 
by  the  defendant;  because  the  plaintiff  must  recover  upon  the 
justice  and  conscience  of  his  case^  and  upon  that  only. 

Whether  he  could  have  recovered  in  an  action  commenced 
against  the  present  defendant,  after  having  recovered  the  pe^ 
italty  from  the  servant,  but  without  having"  actually  received 
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1762*       die  mxOkey  so  recovered  from  the  servant,  I  will  not  now*  de* 
g-j^-j        termine:  I  should  have  doubted  of  it,  extremely. 

^*  But  hercy  the  penalty  recovered  by  him  from  the  servant 

KAxnALL.  ^jjg  actually  received  by  him  before  the  present  action  came  aft 
to  be  TRIED;  wittiout  2xiy  sort  of  dijkuiiy.  He  mig'ht  have 
received  it,  when  he  would:  but  he  chooses  to  lie  by^  till  he 
.  has  brought  hi&  action  against  a  third  person,  who  would  not 
have  been  liable  to  any  thing,  ifxHxt  plaintiff  had  received  the 
money  of  the  servant  in  due  time ;  and  then  receives  it  of  the 
first  defendant,  and  afterwards  proceeds  in  this  action  to  re- 
cover it  against  the  second  defendant ;  which  is  against  con- 
science. Therefore  in  such  an  action  as  this  is,  (an  action  of 
equityj  not  a  formed  action  stricti  juris^  it  is  enough  if  it 
appears  upon  the  evidence  that  the  plaintiff  ought  not  in  con- 
science to  recover  it. 

If  he  had  actually  recovered  it,  through  the  defendant's  not 
knowing  "  That  the  penalty  had  been  paid,''  an  action  would 
lie  against  him,  for  money  had  and  received:  like  the  »  case 

•  V.  iUofef  V.     out  of  iho  court  of  conscience^  not  long  since  determined  in 

Maefarlm,  I9th  this  court. 

May  1760.  V. 

ante,  p.  1005.  ^g  ^^  plaintiff  has  already  received^  from  the  servant^ 

MORE  than  ample  satisfaction  for  the  injury  done  him,  he  can 
not  afterwards  proceed  against  any  other  person  for  2l  further 
satisfaction. 

And  my  brother  Denison  suggests  to  me,  that  the  court 
WQuld^  upon  the  application  of  the  present  defendant,  by  uoay 
ofmotiony  have  sts^ed  the  plaintiff's  proceeding-further  against 
him,  upon  the  defendant's  shewing  them  "  That  the  pl^ntiff 
*'  had  actually  received  the  money  recovered  by  him  in  his 
"  former  action  against  the  servant." 

Per  Cur: 

Let  the  postea  be  delivered  to  the  defendant. 


(1  BUck.  Rep.  Price  vers.  Neal. 

390.  S.  C.)  , 

Nd^.?:n52  ^^  nPHIS  was  a  special  case  reserved  at  the  sittings  at  Gtuld- 
Forged  bm  of      A    haU  after  Trinity  term  1762,  before  Lord  Mansfield. 
exchange  ac- 
cepted and  paid     It  was  an  action  upon  the  case  brought  by  Price  against 
by  drawee,  he     Neal;  wherein  Price  declares  that  the  defendant  Edward 
^"Z^y^ck  ^^^'  ^as  indebted  to  him  in  80/.  for  money  had  and  received 
fiom  the  indor- 
see, to  whom  the  dnnwee  paid  it.  Doug.  640.  635.  4  Dallas  334.  1  Burr.  452.  Post  1534 
4  T.  R.  325. 2  Stn.  946.  1  Ld.  Ray.  742.  Chit  103. 206.  Mass.  T.  R.  66.   2  Johns.  N.  Y. 
T.  R.455. 
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to  his  the  plaintiff's  use:  and  damages  were  laid  to  100/.  iTie        1765?, 
general  issue  was  pleaded;  and  issue  joined  thereon.  PaicE 

It  was  proved  at  the  trial,  that  a  bill  was  drawn  as  follows —  '^' 

''^  Leicester  y  22d  November  1760.  Sir,  six  weeks  afterdate  ^^^l. 
**  psnr  Mr.  Rogers  Ruding  or  order  forty  pounds,  value  re- 
**  ceivcd  for  Mr.  Thomas  Poughfor;  as  advised  by,  Sir,  your 
^*  humUe  servant  Benjamin  Sutton.  To  Mr.  John  Price  in 
''  Bush-kme^  Cannon-Street^  London;  indorsed  "  R.  Ruding^ 
*•*  Antony  Topham^  Hammond  and  Laroche.  Received  the 
'*  contents,  James  Watson  and  son:  witness  Edward  Neai.^^ 

That  this  bill  was  indorsed  to  the  defendant  for  a  valuable 
consideration;  and  notice  of  the  bill  left  at  the  plaintifTs  ' 

house,  on  the  day  it  became  due.  Whereupon  the  plaintiff 
sent  his  servant  to  call  on  the  defendant,  to  patj  him  die  said 
sum  of  40/.  and  take  up  the  said  bill:  which  was  done  ac- 
cordingly. 

That  another  billvr^  drawn  as  follows — ^^  Leicester j  1st 
*'^  February  1761.  Sir,  six  weeks  after  date  pay  Mr.  Rogers 
"  Ruding  or  order  forty  poimds,  value  received  for  Mr. 
*^  Thomas  Ploughfor;  as  advised  hy,  Sir,  your  humble  ser- 
"  vant  Benjamin  Sutton.  To  Mr.  John  Price  in  Bush-lane^ 
"  Carmon^treet  London.'*'*  That  this  bill  was  indorsed,  "  R. 
*'  Ruding^  Thomas  Watson  and  son.  Witness  for  Smithy  Right 
"and  Co.'*  That  the  plaintiff  accepted  this  bill, by  writing 
on  it,  **  accepted  John  Price:^^  and  diat  the  plaintiff  wrote  on 
the  back  of  it.^ — ^"  Messieurs  Freame  and  Barclay ^  pray  pay 
"  forty  pounds  for  John  Priced"* 

That  this  bill  being  so  accepted 'wzs  indorsed  to  the  defendant 
for  a  VALUABLE  consideration^  and  left  at  his  banker's  for  pay- 
ment; and  was  paid  by  order  of  the  plaintiff y  and  taken  up. 

Both  these  bills  were  forged  by  one  Lee^  who  has  been 
since  hanged  for  forgery. 

The  defendant  Neal  acted  innocently  and  bona  fide, 
ii-ithout  the  least  privity  or  suspicion  of  the  said  forgeries  or 
of  cither  of  them;  and  paid  the  whole  value  of  those  bills. 

The  juryjTound  a  verdict  for  the  plaintiff;  and  assessed  da- 
mages 80/.  and  costs  AOs.  subject  to  the  opinion  of  the  court 
upoD  diis  question — 

**  Whether  the  plaintiff,  under  the  circumstances  of  this 
'*  case,  can  recover  back^  from,  the  defendant^  the  money  he 
"  paid  on  the  said  bills,  or  either  of  them." 

Vol.  III.  R  Mr. 
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17G2. Mr.  St^^ey  for  the  plaintiff,  ai^gued  that  he  ouriit  to  re- 

'  Pntcfi       cover  back  the  money,  in  thid  action;  as  it  was  paid  by  hhn 

^^  by  MISTAKE  only,  on  supposition  **  That  these  were  true  ge- 

NftAL.  **  nuine  bills;''  and  as  he  could  never  recover  it  against  the 
draxver^  because  in  fact  no  drawer  exists;  nor  against  the 
forger y  because  he  is  hanged. 

He  owned  that  in  a  case  at  Guildhaliy  of  Jenyi  v.  fawter 
et  aP.  (an  action  by  an  indorsee  of  a  bill  of  exchange  brought 
against  the  acceptor,)  Lord  /Raymond  wouULnot  admit  the  de- 
fendants to  prove  it  a  forged  bill,  by  calling  persons  acquaint- 
ed with  the  hand  of  the  drawer,  to  swear  "  That  they  he- 
^^  lieved  it  not  to  be  so:"  and  he  even  strongly  inclined, 
•'  That  actual  proof  of  forgery  would  not  excuse  the  de- 
^^fendants  against  their  own  acceptance,  which  had  given 
**  the  bill  a  credit  to  the  indorsee*^^ 

But  he  urged,  that  in  the  case  now  before  the  court,  the 
forgery  of  die  bill  does  not  rest  in  belief  and  opinion  only; 
but  has  been  actually  proved^  and  the  forger  executed  for  it. 

Thus  it  stands  even  upon  the  accepted  bill*  But  tfie  plain- 
,  tiff's  case  is  much  stronger  upon  the  other  bill  which  was  not 
accepted.  It  is  not  stated,  "  That  that  bill  was  accepted  before 
*'  it  tuas  negotiatedP^  on  the  contrary,  the  consideration  for  it 
was  pwd  by  the  defendant,  before  the  plaintiff' had  seen  it.  So 
that  the  defendant  took  it  upon  the  credit  of  the  indorsersy 
not  upon  the  credit  bf  the  plaintijff^:  and  therefore  the  reason, 
upon  which  Lord  Raymond  grounds  his  inclination  to  be  of 
opinion  "  Thnt  actual  proof  of  forgery  would  be  no  excuse,'' 
will  not  ^0^  here; 

Mr.  TateSj  for  the  defendant,  argued  that  die  plaintiff* 
was  not  intided  to  recover  back  this  money  from  the  defen- 
dant. 

He  denied  it  to  be  a  pajonent  by  mistake;  and  insisted  ttet 
It  was  rather  owing  to  the  negligence  of  the  plaintiff;  who 
should  have  inquired  and  satisfied  himself  "  Whether  the  bill 
**  was  really  drawn  upon  him  by  Sutton^  or  not.'*  Here  is 
no  fraud  in  the  defendant;  who  is  stated  "  To  have  acted  m- 
**  nocently  and  bonafde^  without  the  least  privity  or  suspicion 
"  of  the  forgery;  and  to  have  paid  the  whole  value  for  tlie 
"bills." 

Lord  Mansifield  stopt  him  from  going  on;  saying 
that  tiiis  was  one  of  those  cases  that  could  never  be  made 
plainer  by  argument. 

It 
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it  is  on  action  upon  the  case,  for  money  had  and  received       1762. 

to  the  plaintiiTs  use.   In  which  action,  the  plaintiff  can  not  Price 
recover  the  money,  unless  it  be  against  conscience  in  the  de-  ^^ 

fendant,  to  retain  it:  and  great  Hberalitif  i^  always  allowed,  in  Neal. 
this  sort  of  action. 

But  it  can  never  be  thought  unconscientious  in  the  defen- ' 
dant^  to  retain  this  money,  when  he  has  once  received  it  upon 
a  bill  of  exchange  indorsed  to  him  for  a  fair  and  valuable  con- 
sideration, which  he  had  bonajide  paid,  without  the  least  pri- 
vity or  suspicion  of  any  forgery. 

Here  was  no  fraud;  no  wrong*  It  was  incumbent  upon 
the  plaintiffs  to  be  satisfied,  "  That  the  bill  drawn  upon  him 
**  xvas  the  drawer's  hand^^  before  he  accepted  or  paid  it:  but 
it  was  nof  incumbent  upon  the  ^c/^/2//a/if,  to  inquire  into  it. 
Here  was  notice  given  by  the  defendant  to  the  plaintiff  of  a 
bin  drawn  upon  him:  and  he  sends  his  servant  to  pay  it  and 
take  it  up.  The  other  bill,  he  actually  accepts:  after  which 
acceptance,  the  defendant  innocently  and  ^ono/^^ip discounts  it. 
The  plaintiff  lies  by,  for  a  considerable  time  after  he  has  paid 
these  bills ;  and  then  found  out  '*  That  they  were  forged:*'  . 
and  the  forger  comes  to  be  hanged.  He  made  no  objection 
to  them,  at  the  time  of  paying  ^em.  Whatever  neglect 
there  was,  was  on  his  side.  Tne  defendant  had  actual  en- 
couragement from  the  plaintiff  himself,  for  negotiating  the 
second  bill,  from  the  plaintiff's  having  without  any  scruple  or 
hesitation  paid  the  first:  and  he  paid  the  whole  value,  bona 
fde.  It  is  a  misfortune  which  has  happened  without  the  de^ 
ftndant^s  fault  or  neglect.  If  there  was  no  neglect  in  the 
plaintiff,  yet  there  is  no  reason  to  throw  off  the  loss  from  one 
innocent  man  upon  another  innocent  man:  but,  in  this  case,  if 
there  was  any  fault  or  negligence  in  any  one,  it  certainly  was 
in  the  plaintiff  and  not  in  the  defendant. 

Per  Cur\ 

Rule — ^That  the  postea  be  delivered 
to  the  Defendant. 

Trott,  qui  tarn,  &c.  vers,  Welch.  IIP^n'^^P' 

THIS   was  an  action  of  debt,  brought  by  a  custoip- ^uesdajs  23 
house  officer,  upon  an  act  of  parliament  of  26  (?•  9.  Limiution  of 

action  to  one 
month  in  stat  26  G.  2.  c.  21.  ibr  prohibited  goods,  must  be  oiler  condemnation,  provided 
doe  diligence  be  made. 

€.  21. 
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1762.        c.  21.  for  a  penalty  of  200/.  for  having  wrought  silks  foond 
Xrott       ^  ^^  possession,  tmsealed. 

W  L  M  T^is  act  of  parliament  was  made  for  encouraging  the  sHk- 

manufacture  of  this  kingdom,  and  for  securing  the  duties 
upon  velvets,  wrought  silks  fc?c.  The  first  section  directs 
all  velvets,  wrought  silks  £s?c.  to  be  sealed.  The  third  section 
enacts,  that  if  any  be  found  unsealed^  they  shall  be  forfeited^ 
and  may  be  seized  hy  any  officer  of  the  customs;  and  shall, 
after  condemnation^  be  publicly  sold  to  the  best  bidder ;  and 
one  moiety  of  the  produce  shall  be  to  the  use  of  his  majesty, 
and  the  other  moiety  to  the  officer  who  shall  seize  the  same: 
^  and  the  person  in  whose  possession  the  goods  90  seized  are 

found,  shall  for  every  such  oScnc^forfeit  200/.  The  sixth  sec- 
tion directs,  that  diO.  pecuniary  penalties  imposed  by  this  act, 
shall  be  sued  for  ^  in  any  court  of  record  at  Westminster  ^  or  in 
the  court  of  Exchequer  at  Edinburgh^  respectively,  by  action 
&?c.  in  the  name  of  his  majesty's  attorney  general,  or  of  his  ma- 
jesty's advocate  in  Scotland^  or  in  the  name  of  some  officer  of 
,  the  customs:  and  one  moiety  of  every  such  penalty  shall  be  to 
his  majesty,  and  the  other  moiety  to  the  officer  of  the  customs 
who  shall  inform  and  prosecute.  Then  comes  a  proviso,  in 
the  seventh  section,  "  That  if  any  officer  of  the  customs  shall 
/  *^  neglect  or  refuse,  for  the  space  of  one  month,  to  prosecute 

"  TO  EFFECT  any  person  or  persons,  for  wsy  pecuniary  penalty 
*'  or  forefeiture  by  this  act  inflicted  upon  offenders  against 
^^  the  same,  then  it  shall  be  lawful  for  any  person  or  per- 
"sons  whomsoever  to  sue  for,  prosecute,  and  recover  the 
"  respective  pecuniary  penalties  and  forfeitures  by  this  act 
*'^  inflicted,  in  like  manner  as  is  therein  before  directed  with 
"  regard  to  the  officers  of  the  customs:  and  one  moiety  of 
*'  the  said  respective  forfeitures,  when  recovered,  shall,  in 
^^  such  case,  go  and  be  applied  to  the  use  of  his  majesty  his 
^^  heirs  and  successors;  and  the  other  moiety,  to  the  person 
^^  or  persons  who  shall  sue  or  prosecute  for  the  same  respec- 
"tively.'' 

The  defendant  in  the  present  Miction  pleaded  a  recovery  of 
the  same  penalty,  in  3,  former  action  brought  agsdnst  him  for 
it,  by  another  person;  and  payment  of  it  to  that  other  person 
pursuant  to  the  said  recovery:  and  he  sets  forth  the  particu- 
lars of  the  said  recovery.  He  also  stated,  in  his  plea,  the  act 
of  parliament  abovementioned;  and  alledges  "That  the  cus- 
^^  tom-house  officer  did  not  bring  his  action  within  a  month 
"  after  the  seizure:"  whereupon,  the  other  person  brought 
his  action,  and  recovered,  as  aforesaid. 

The  plaintiff*  in  the  present  action  replies  fprgtestando  that 
the  judgment  pleaded  by  the  defendantwasobtainedby  fraud,) 

"That 
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**  That  he,  Ac  now  plaintiff,  dUj  within  one  month  ajier 
**  the  CONDEMNATION  of  the  goods  seized,  bring  his  action ' 
*^  against  the  defendant,  and  prosecuted  it  to  effect:'*  and  he 
aOedges,  that  the  seizure  was  made  on  the  2d  of  May,'  that 
Ws  information  in  the  exchequer  was  filed  on  22d  of  May; 
and  that  the  condemnation  was  on  the  3d  of  November. 

To  this  replication  the  defendant  demurred:  and  the  plain- 
tMF  joined  in  demurrer. 

Mr.  Walker^  for  the  defendant,  argued  that  the  custom- 
house officer  ought  to  have  brought  his  action  within  the  space 
of  one  month  from  the  seizure  of  the  goods.  The  prose- 
cution for  the  pecuniary  penalty  is  not  tied  up  to  the  time  of  the 
condemnation:  the  limitation  refers  to  the  time  of  the  seizure. 

Mr.  Tatet,  contra^  for  the  plaintiff,  argued  that  the  mean- 
ing of  the  act  of  ]>arliament  is,  ^^  That  if  the  custom-house 
**  oficer  shall  neg^ct  or  refiise,  for  a  month  after  the  con- 
^  demnation,  it  may  then  be  lawful  for  any  other  person  to 
**  do  it."  He  has  attached  the  interest  in  himself,  hy  exhibit- 
mff  the  information.  He  can't  be  said  to  have  neglected  or 
Tefiised  to  prosecute  to  effect:  for,  he  has  seized  the  goods; 
he  has  proceeded  in  rem^  (which  attaches  the  right  of  action 
in  him;)  and  he  now  prosecutes  for  the  penalty. 

The  Court  were  clearly  and  unanimously  of  opinion 
with  Mr.  Taies.  They  held  that  the  custom-house  officer  had 
ztseddue  diligence;  and  that  the  right  of  action  attached  in  him, 
by  his  seizure^  exhibiting  an  information,  and  proceeding  to 
condemnation:  and  accordingly  they  gave  an  f  unanimous       -f  Mr.  J.  Foster 

JUDGMENT  for  the  PLAINTIFF,  was  not  present. 

Rex  vers.  Heydon.  i\?^^^^£\ 

THE  defendant  stood  convicted  of  ♦  bribery  at  an  elec-  Wednesday,  24 
tion  for  members  to  Parliament.  J^i*/-  *^62. 

*  V.  ante,  p. 

And  because  the  time  limited  for  bring^g  the  ^ui  tarn  ac-  J^'Jpibe^at 
tion  will  expire  in  March  next,  the  matter  was  a^ot/rn^^  till  ^1,^  elecSon  of 
Ae  first  day  of  next  Easter  term:  and  Heydon  entered  into  members  to 
lus  own  recognizance  only^  in  one  himdred  pounds,  (which  ^^^^e  in  parlia- 
was  not  at  all  opposed  by  the  prosecutor's  counsel,)  to  appear  J|^^„^*^"^ 

here  again  at  that  time.  joumed  from 

one  term  to 
This  was  S.  P.  with  Rex  v.  Pitt^  and  Rex  v.  Mead^  anfr  another,  bc- 

pa.  1 ZZ5.  V.  post  pa.  22d  April  1 763.  cause  the  time 

^  '  lor  sumg  expir- 

ed in  Uie  intermediate  month  of  March 

Hunt 
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1762. 

"^  Hunt  vers.  Coxe. 

(1  Black.  Rep.  ^T^H£  CouRT  unanimously  agreed,  that  it  was  right  and 
T??  ^d^^  9^  necessary  to  adhere  strictly  to  the  established  rules  of 

NovllreS         *^  court  relating  to  the  time  and  manner  of  baiPs  furren- 
Sci.  fa.  against  dering  their  principal. 
bail,  may  be 

sued  out  after  a  The  two  points  chiefly  disputed  in  the  present  case,  were 
«Lth*^^""*'  the^/fn^  the  return  of  the  Ca.  Sa.  against  the  principal;  and 
^fulttrtyeied,  ^^  actual  surrender  of  the  principal  within  the  limited  time. 

to  the  bail  is  ^^^  CouRT  considered  the  Ca.  Sa.  against  the  prin- 

immaterial.        cipal  as  litde  more  than  matter  of  form;  and  chiefly  intended 
0«.  Eliz.  597.   iQ  intimate  to  the  bail,  in  what  species  of  execution  die  plaintJflT 
l()9.1LdRay.  determined  to  proceed:  and  as  the  leaving  it  in  the  sheriflTs 
156.6T.  R.285.oflice  was  a  notice  to  the  bail,  ^^  That  the  plaintiff*  would 
1  Tidd  145.       t*  proceed  against  the  person  of  the  defendant/'  it  was  incum- 
bent upon  the  bail  to  search  ^^  Whether  any  Ca.  Stu  was  left 
in  the  office;"  and  that  the  court  would  not  enter  into  an  ex- 
amination by  affidavit,  ^^  Whether  the  Co.  So.  was  actually 
"  returned,  or  such  return  actually  filed,  before  the  issuing 
'*  of  the  scire  facias  against  the  bail;"  and  the  rather,  because 
if  the  bail  had  pleaded  to  the  scire  facias^  "  That  no  Cot.  S€u 
"  was  returned  and  filed  before  the  teste  of  the  scire  faciam^ 
"  such  return  might  have  been  filed  at  any  time  before  put- 
*'  ting  in  a  replication  to  such  plea." 

As  to  the  time  and  manner  of  surrendering— they  held 
that  a  surrender  at  about  half  an  hour  after  eleven  at  night 
on  the  last  day,  (which  was  the  last  day  of  the  term,)  without 
an  actual  bringing  the  defendant  into  court,  (which  was  then 
risen,)  or  before  a  judge  (none  being  accessible  at  that  late 
hour,)  in  order  to  have  an  exoneretur  entered  upon  the  bail- 
piece,  was  not  sufficient;  though  it  was  so  late  at  night  as  to 
render  the  doing  this  impracticable;  and  though  the  defen- 
dant was  actually  delivered  to  a  judge's  tip-staff,  and  even 
lodged  in  the  ktng*s  bench  prison,  that  very  night;  which  the 
bail  swore  was  the  utmost  that  the  very  late  notice  thicy  re- 
ceived from  the  sheriff*  of  the  Ca.  Sa.  (which  was  returned 
"  scire  fecP^)  gave  opportunity  to  them  to  do. 

Their  rule  to  shew  cause  why  the  proceedings  against 
them  should  not  be  stayed,  and  an  exoneretur  en- 
tered on  the  bail-piece  f^c.  was  pischarged  with 

costs; 
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costs:  fotj  Ae  court  would  not  meddle  with  the  1762* 

sufficiency  of  the  time  for  surrendering  the  prin-  jr  ^^ 
cipal;  because  a  scire  feci  had  been  duJy  returned  by 

die  proper  officer*  Coxju 

Wilson  vers.  Ducket-  Saturday,  7r 

Nov.  1762. 

THIS  was  an  action  upon  a  policy  of  insurance  on  a  what  part  of « 
ship;  with  a  count  of  a  general  indebitatus  a«4t/m/>«V  P*«in»«w»  rouat 
fcr  money  had  and  received  to  the  plamtiff's  use:  and  da- ^^*^^^5 
mages  were  laid  at  98iL  surance  be  given 

_„._,_-_  .-  -,  up  and  canoel- 

The  trial  was  had  under  a  decree  of  the  court  of  chancery,  led,  discuased, 
where  the  now  defendant,  the  insurer,  bebg  there  complain-  but  not  detcr- 
ant,  had  offered  to  pay  back  the  premium,  which  was  10/.        Abr^  598.  Pwic 

217 
No  money  was,  in  the  present  case, /roi^  into  court;  though 

die  i£3ual  couanse  in  these  ca^es  is  for  the  defendant,  the  in- 

surer^  to  bring  the  premium  into  court. 

The  jury  found  a  verdict  for  the  plaintiff^  for  the  ten 
pounds  PREMIUM,  on  the  count  for  money  had  and  received 
to  his  use;  although  they  were  of  opinion  against  the  policy^ 
upon  the  foot  of  Jraud;  and  found  against  it,  as  being  fraU' 
Aiient.  (In  fact,  the  first  under-writer  was  only  a  ilecoy- 
duck,  to  induce  other  persons  to  underwrite  the  policy:  an^ 
it  had  been  previously  agreed  between  the  insured  and  him, 
^  That  he  should  not  be  boundhy  his  signing  the  policy;"  which 
Ais  court  considered  as  9i  frauds  and  therefore  that  the  jury 
had  given  a  right  verdict  in  finding  the  ^Yicy  fraudulent.) 

By  concurrence  of  Lord  Mansfield^  (before  whom  it  was 
tried,)  and  of  the  counsel  on  bom  sides,  it  was  agreed  to 
bring  this  question  before  the  court,  "  Whether,  upon  a 
"policy  of  insurance  being  foyxtidi  fraudulent^  the  premium 
^should  be  returned  to  the  plaintiff  the  insured,  or  retained 
"  by  the  defendant  the  insurer." 

The  method  taken  was  by  the  defendant's  counsel  moving 
(on  Mmday  the  d2d  instant)  for  a  rule  to  shew  cause  why  the 
judgment  should  not  be  entered  up  for  the  defendant;  and  the 
court's  making  a  rule  to  shew  cause. 

Mr.  Harvey^  for  the  plaintiff,  now  shewed  cause.  He  ar- 
gued that  this  contract  was  to  be  looked  upon  as  void  ab 
imTio.  Therefore  no  ris^  was  run  by  the  defendant;  and 
consequently,  he  had  no  right  to  retain  the  premium. 

.   There 
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1 762.  There  is  no  case  at  common  Urw^  on  this  head,  that  has  been 

Y^^^^^     judicially  determined.  But  in  cases  like  this,  equity  and 
common  law  courts  have  concurrent  jurisdiction;  and  must 
Bucket,     determine  alike,  upon  like  circumstances:  and  the  two  cases 
♦  V.  Precedents  ^°  ^^^*ty>  ^f  *  Wittingham  v.  Thornborough^  and  \  De  Coata 
in  chancery  20.  V.  Scandret  are  nearly  in  point. 
'  where  a  fraudu- 
lent  policy  was  decreed  to  be  delivered  up;  and  the  premium  to  be  retaid;  the  plainti£&  de- 
ducting thereout  their  costs.        f  The  like  decree— policy  to  be  delivered  up,  with  costs; 
but  the  premium  to  be  paid  baci,  and  allowed  out  of  the  costs. 

Mr.  Morton  and  Mr.  Tates^  for  the  defendant,  mentioned 
a  case  oiRucker  v.  Hollingbury  before  the  master  of  the  rolls; 
who  was  of  opinion  contrary  to  Mr.  Harvey* s  two  cases. 

But  Lord  Mansfield  said  that  there  must  be  some 
mistake,  in  reciting  this  last  case  before  the  master  of  the 
roUs:  for,  1^  practice  of  the  court  of  chancery  is  certainly 
agreeable  to  Mr.  Harvey*s  cases.  But  what  he  wanted  to 
know  was,  "  Whether  there  was  any  coMMON-law  deter- 
"  mination  to  the  same  eiFect:"  [Which  it  did  not  appear 
that  there  was.] 

Whereupon  Lord  Mansfield  said,  it  was  plain  what 
must  be  done  in  this  case:  for,  he  looked  upon  the  offer  made 
by  the  complainant's  bill  in  equity,  to  be  the  same  thing  as  if 
the  money  had  been  actually  brought  into  courts  in  the  pre- 
sent case. 

Therefore  a  rule  was  made,  that  the  verdict  found 
for  the  plaintiff  be  vacated;  and  that  a  verdict  be 
enteredyor  the  defendant. 

Monday  29  Rex  vers.  William  Clarke. 

Nov.  1762. 

^  ^^^  Tth  A  ^  ^^^^^  corpus  having  issued,  on  Friday  last,  directed 
pcwon  confined  -^^  ^^  ^^*  CViOrr^e  who  was  the  keeper  of  a  private  mad- 
was  a  lunatic,    house  at  Clapton^  commanding  him  to  bring  up  the  body  d 

and  not  fit  to  be  Mrs.  Anne  Hunt,  who  was  kept  confined  in  his  house; 
produced  m  * 

Se^lSioM*^  Mr.  Solicitor  General  now  moved  to  return  the  writ;  at 
were  Applying  ^^  szme  time  offering  an  aflidavit  from  Dr.  Monro j  import- 
er a  commis-  ing  ^  That  about  nine  months  ago  he  was  applied  to,  by 
won  of  lunacy,  «  Mrs.  Threlkeld,  Mrs.  Hunfs  daughter,  for  his  advice  and 
foreSStfrcd"*  "  assistance  concerning  Mrs.  Hunty  as  a  person  disordered  in 
the  time  £r  ^^  her  senses;  and  that  thereupon  he  recommended  her  to- 
making  a  return 
to  an  hab.  corp.  directed  to  the  keeper  of  a  private  m^d-hoose. 

**the 


Digitized  by  VjOOQ IC 


Michaelmas  Term  3  Geo.  3.  B.  R.  1363 

"Ae  care  of  the  said  William  Clarke^  who  keeps  a  private        iy62* 

^mad-house,  and  is  accustomed  to  have  the  care  of  such  un-         « 

"fortunate  persons;  and  that  she  is  still  in  the  custody  of  the  ^ 

•*  said   Wtlltam  Clarke^  upon  the  same  occasion:"  and  he  \y^  Clarke. 

further  swears  *'  That  from  the  time  of  her  being  so  placed 

"under  the  care  of  the  said  William  Clarke^  to  this  time, 

"  the  said  Anne  Hunt  hath  appeared  and  is  yet,  in  his  judg- 

"  ment,  a  lunatic  ;  and  is  now  in  so  disordered  a  state  of 

"  mind^  that  she  is  not  fit  to  be  brought  into  this  court,^^  The 

affidavit  adds,  "  That  he  is  informed  and  verily  believes  that 

"a  commission  of  lunacy  will  shortly  be  /**ttr^ against  the 

**  said  Anne  Hunt;  and  that  the  same  hath  been  deferred  on 

"  no  other  account  but  because  of  the  late  minority  of  Anne 

"  Bozven^  the  grand-daughter  and  one  of  the  next  akin  of  the  ^ 

"said  Anne  Hunt;  which  said  Anne  Boxven  is  now  come  of 

"  age,  as  the  doctor  hath  been  informed  and  believes." 

But  Lord  Mansfield  proposed  to  put  this  matter 
into  another  method;  viz.  to  use  this  affidavit  of  Dn  Monroes 
as  a  reason  for  enlarging  the  time  to  return  the  writ^  instead 
of  actually  filing  the  return  at  present. 

Accordingly,  Mr.  Solicitor  took  back  the  writ  and  return : 
and 

The  Court  enlarged  the  time  for  making  the  return  cro.  Jac.  356. 
till  the  next  term,  being  perfectly  well  satisfied  by  the  affida- 
davit  of  Dr.  Monro^  that  Mrs.  Hunt  was  not  in  a  condition 
fit  to  be  taken  out  of  the  care  and  custody  of  those  to  whom 
her  person  was  intrusted,  and  who  were  upon  the  point  of  ob- 
taining a  proper  legal  authority  for  what  they  were  doing; 
which,  however  intended  for  her  benefit  and  advantage,  had 
not  yet  obtained  that  strict  legal  sanction  which  they  were 
now  in  a  regular  pursuit  of. 

Mr.  Serjeant  Whitaker^  who  had  moved  for  the  habeas 
corpus^  came  afterwards  into  court,  and  desired  a  rule  for 
liberty  to  have  access  to  and  inspection  of  Mrs.  Hunt^  in 
order  to  see  that  she  was  properly  treated.  But  as  he  could 
not  make  out,  that  his  application  was  made  on  behalf  of  any 
person  who  had  the  least  pretension  to  demand  this,  the  court 
rejected  his  request. 

Fisher  vers.  Prince. 

UPON  shewing  cause  by  the  plaintiff's  counsel,  "  Why,  Specific  thing 
upon  delivering  to  the  plaintif  the  several  goods  ^-""^"^^^  ^" 
*  1  a/  €>  trover  may,  in 

,        ,    .  in  some  cases,  be 

Drought  into  court,  or  delirered  to  plaintiff,  and  costs  paid  to  time  of  motion.  X  Tidd 
459.  2  N.  Y.  Cases  in  Error  216. 
Vol.  III.  S  and 
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1762.        ^^  and  chattels  for  which  this  action  (which  was  an  action  of 

Fisher      "  trover)  was  brought,  and  paying  him  his  costs  to  the 

^^  ^^  day  of  making  the  motion,  further  proceedings  should  not 

Prince.      "  ^^  stayed;"  (which  rule  to  shew  cause  had  been  obtained 

upon  a  motion  made  by  the  counsel  for  the  defendant;)  it 

was  urged  on  the  part  of  the  plaintiff,  that  this  is,  in  effect, 

a  motion  "  To  bring  the  goods  into  court i*^  and  it  was  contrary 

to  the  course  of  the  court,  in  actions  of  trover,  to  bring 

into  court  the  thing  demanded,  (excepting  the  single  case  of 

trover  for  monies  numbered;)  and  that  the  reason  which  has 

been  often  given  for  it  is,  "  That  this  court  do  not  keep  a 

"  warehouse:'*^  and  a  case  was  hinted  at,  where  a  motion  to 

•  Harding  V.       bring  in  a  *  gold  watch  was  denied. 

Wilkin,  H. 

27  G.  2.  B.  R.  •  And  the  court  denied  it  in  the  present  case,  and  discharged 
the  rule:  but  it  was  not  upon  that  genera/ principle  that  they 
denied  it,  but  upon  the  circumstances  of  the  case;  such  as  the 
complicated  quantity  of  the  goods  demanded,  and  the  uncer- 
tainty of  their  remaining  of  the  same  value  as  they  were  when 
taken;  and  some  other  like  circumstances.  For 

Lord  Mansfield  and  Mr.  Justice  Wilmot  both 
concurred  in  the  following  distinction,  "  That  where  trover  is 
**  brought  for  a  specific  chattel^  of  an  ascertained  quantity  and 
^^  quality,  and  unattended  with  any  circumstances  that  can 
*'  enhance  the  damages  above  the  real  value,  but  that  it's 
*'  real  and  ascertained  value  must  be  the  sole  measure  of  the  da- 
*'  mages,  there  the  specific  thing  demanded  may  be  brought 
"into  court;  (and  Mr.  Justice  Wilmot  said,  this  was  the 
*'  more  reasonable,  as  this  action  of  trover  comes  in  the  place 
"  of  the  old  action  of  detinue:)  where  there  is  an  uncertainty 
"  either  as  to  the  quantity  or  quality  of  the  thing  demand- 
*^  ed,  or, that  there  is  any  tort  accompanying  it  that  may  en- 
"hance  the  damages  above  the  real  value  of  the  thing,  and 
"  there  is  no  rule  whereby  to  estimate  the  additional  value, 
"  there  it  shall  not  be  brought  in."  Lord  Mansfield  said,  it 
is  pity  that  a  false  conceit  should,  in  judicature,  be  repeated 
as  an  argument:  "The  court  does  not  keep  a  wcrr^AoM^r," 
7  T.  R.  54.  What  then?  What  has  a  warehouse  to  do  with  ordering 
the  thing  to  be  delivered  to  the  plaintiff?  Money  paid  into 
court  is  payment  to  the  plaintiff.  The  reason  and  spirit  of 
cases  make  law ;  not  the  letter  of  particular  precedents.  In 
trover  for  money  numbered,  or  in  a  bag,  the  court  have 
ordered  it  to  be  brought  in :  yet  the  jury  may  give  more  in 
damages ;  they  may  allow  interest,  (and  in  some  cases  they 
ought.) 

The 
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The  reason  hcAd%  to  every  other  case,  where  a  thing  dearly 
remaifis  of  the  same  value:  yet  the  jury  may  give  damages  for" 
the  detention. 

I  remember  its  being  done  twice  or  thrice,  in  things  of 
small  value.  It  ought  to  be  done,  to  prevent  vexatious  litiga- 
tion ;  which  a  plaintiff  may  be  tempted  to  pursue,  when  in  all 
evei^  he  is  sure  of  costs.  I^t  ought  to  be  done,  because  it  is 
the  specific  relief. 

It  ought  to  be  dcuie;  because  at  the  trial,  when  the  thing 
remains  in  the  same  condition,  there  gener^y  is  a  rule  ^^  To 
^*  deliver  it.'' 

An  estimated  value  is  a  precarious  measure  of  justice,  com- 
pared with  the  specific  thing. 

I  am  aware  of  the  cases  where  a  laced  head^  a  gold  watch^ 
a  diamond  ring^  and  Chinese  pictures  were  refused  to  be 
brought  in. 

But,  as  I  think  ^^  Such  motioni  ought  neither  to  be  refused 
**  or  granted,  of  course  J^  they  must  depend  upon  their  own 
circumstances.  No  injury  is  done  the  plaintiff,  if  the  court 
should  think  ^^  He  ought  not  to  proceed  for  damages  beyond 
**  the  specific  thing;"  because  he  may  still  proceed  for  more, 
at  the  peril  of  costs:  and  so  he  oug^t. 

Bui,  in  this  particular  case,  the  goods  are  altered^  and  their 
vakic  changed. 


1365 


17-62. 


Fisher 

V, 

Prince. 


Rex  vers.  Whitear  et  al*. 

MR.  Serjeant  Stanniford said  Mr.  Tates  shewed  cause  why  Quarter  scssiont 
an  order  of  SESSIONS  should  not  be  quashed.  It  was  l^a^e  "o  j^^risdic- 
an  order  originally  made  at  the  quarter-sessions  for  the  origiwrw^^^ 
burrough  of  Portsmouth;  and  purported  to  be  an  order  made  for  Ute  over- 
upon  the  appeal  of  the  present  overseers  of  the  poor  of  the  wcrs  of  the  poor 
parish  oi  Portsmouth^  directing  their  predecessors  the  ^^^^^y^l^l^^^^^ 
overseers  to  pay  over  to  the  appellants.  Hit  present  overseers, 
the  balance  of  their  accoimts;  which  accounts  were  settled 
and  balanced  by  the  said  order  of  sessions. 

To 
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1 762.  To  this  order,  four  exceptions  had  been  taken ;  the  first  of 

l>  which  was  a  material  one:  the  three  others  were  slight,  and 

^  not  necessary  to  behere  specified,  because  the  court  quashed 

Whitear  ^^  order  upon  the  Jirst  objection,  without  taking  any  notice 

et  a\\  ^f  ^^  ^^*^* 

The  first  exception  was  to  the  jurisdiction  of  the  ses- 
sions, to  make  an  order  upon  late  overseers  to  pay  over  mo- 
nies to  their  successors,  by  way  of  original  order,  in  the  ^rst 
instance;  without  zny previous  application  havingbeen  made 
•  V.  $  4.  and      to  two  justices^  pursuant  to  the  directions  of  43  Eliz.  c.  2.* 

It  was  urged  in  support  of  this  exception,  that  all  subordi- 
nate jurisdictions  must  shew  "  That  they  have  jurisdiction  of 
**  the  matter  they  take  upon  them  to  determine."  But  here 
has  been  no  previous  application  to  two  justices,  or  any  appeal 
to  the  sessions  from  any  former  order:  and  the  sessions  can 
not  take  it  upper  saltum^  nor  have  they  any  ^r/^/na/ jurisdic- 
tion. Therefore  their  jurisdiction  fails. 

All  this  was,  fully  and  oir  mature  deliberation,  determined 
in  the  case  of  Rex  v.  Bartlett  et  al.'  Church-wardens  and 
overseers  of  Bradley    St.  Peters^    Tr.   7,  8  G.  2.  B»  JR. 

t  N.  B.  Sir  y.  S.  t2  Strange  983. 

gives  only  a 

short  account  of  it,  in  a  fe\^  lines:  but  it  was  argued  and  discussed  several  times,  both  it 

tke  bar  and  by  the  bench. 

The  answer  given  to  this  objection  by  the  Serjeant  and 

Mr.  37/^^9,  was.  That  the  present  order  was  not  made  upon 

the  statute  of  43  Efiz.  (as  that  of  Rex  v.  Bartlett  was;)  but 

upon  17  G.  2.  c.  38.  §  4.  which  gives  an  appeal  to  the  next 

general  or  quarter  sessions  of  the  peace,  to  "  Any  person  or 

"  persons  who  shall  find  him,  her  or  themselves  aggrieved  by 

"  any  rate  or  assessment  made  for  the  relief  of  the  poor,  or 

"  shall  have  any  material  objection  to  any  person  or  persons 

"  being  put  on  or  left  out  ot  such  rate  or  assessment,  or  to 

**the  sum  charged  on  any  person  or  persons  therein;  or 

}  Which  is  the  i*  shall  have  any  material  objection  to  such  account  as  ±  afore- 

Surchlw^dens  '' ^^'d,OT  any  part  thi^rcof;  or  shall  find  him,  her  or  them- 

and  overseers,    "selves  aggrieved  by  anV  neglect,  act  or  thing  done  OR 

"  omitted  by  the  church-wardens  and  overseers  of  the  poor^ 

*'  or  by  any  of  his  majesty's  justices  of  the  peace." 

The  reply  made  by  Mr.  Solicitor-General  (who  had  taken 
this  exception)  was,  that  the  statute  of  IT  G.  2.  c.  38.  does 

not 
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BOt  give  power  to  apply  to  the  sessions  per  saltum^  to  make        1762. 
such  an  order  as  this:  but  the  previous  application  to  two  jus- 
tices  remains  as  necessary^  as  it  was  before. 

And  of  this  opii 
act  of  17  G.  2.  ma< 
qmte  another  view. 


V. 


And  of  this  opinion  was  the  Court;  who  said  that  this    Whitear, 
act  of  17  G.  2.  made  no  alteration  in  this  respect,  but  had  ' 


Order  of  Sessions  quashed. 


The  End  of  Michaelmas  Term  1762.  3  G.  3. 


Hilarv 
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SS^^S  TVfEMORANDUM— There  was  but  one  single  case  A- 
determinedthif  -*-▼-*-  termined  vrithin  this  term,  that  seemed  wordhy  of  being 
term.  reported :  though  some  few  cases  were  under  the  considera- 

tion of  the  Court,  which  afterwards  received  their  determi- 
nation, and  will  follow  in  their  course;  particularly,  the  cases 
of  Bidleaon  v.  Whytel^  and  Glover  v.  Black. 


(1  Bitck.  Rep.      Howard,  Widow,  and  Another,  Executors,  vers, 
f^'  f;  ^'^  Jemmet,  Executor. 

Saturday,  ' 

ON  shewing  cause  against  setting  aside  ^  fieri  fojctca^  and 
cutop   leadin  Paying  back  to  the  defendant  the  monies  levied  thereon, 

false  plea,  after  ^^  appeared  that  the  defendant  was  a  bankrupt,  agsdnst 
eommission,       whom  a  commission  had  issued,  and  who  had  afterwards  ob- 
2  st^^^io?"'    t^cd  his  CERTiriCATE;  and  that  the  present  action  was 
2  Tidd  89(J.        brought  against  him  as  executor^  upon  a  bond  entered  into  by 
the  defendant's  testator;  and  the  defendant  had,  between  the 
time  of  the  issuing  of  the  commission  and  the  time  of  obtain- 
ing his  certificate,  pleaded  a  false  plea   {viz.  ^^  That  he 
^^  had  no  assets,"  where  in  fact  he  had  some  assets  m  his 
h^ds,)  which  was  found  against  him;  and  thereupon  the 
plaintiffs  had  judgment  ^e  bonis  testator  is  si  &Pc.  and  against 
the  defendant  himself,  de  bonis  propriis^for  the  costs. 

Mr.  Solicitor  General,  on  behalf  of  the  defendant,  urged, 
that  by  virtue  of  the  bankrupt  act  of  5  G.  2.  c.  30.  The 
defendant  was  7iot  liable  to  the  execution  as  to  his  oxun  proper 
goods;  because  he  had  given  up  his  all  under  the  commission 
of  bankruptcy,and stood  disch  argep  by  the  certificate agmst 

an 
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all  demands  which  might  have  been  made  upon  his  estate  and        1 763. 
effects  under  the  commission :   and  he  alledged,  that  these     jJ^^J^Trd 
costs  having  arisen  from  the  necessity  he  was  under  of  stav-  ^j^^  Another 
ing  off  the  judgment,  they  were  such  a  debt  as  might  have  ^, 

been  proved  \mder  the  commission.  Jemmet. 

'But  per  Cur* — ^The  pleading  a  false  plea  was  his  own  act, 
and  his  own  fault:  and  the  judgment  and  execution  de  bonis 
propriis^  for  costs,  was  singly  owing  to  this  his  false  pka; 
which  was  subsequent  to  the  issuing  of  the  commission.  Con- 
sequently, it  could  not  have  been  proved  under  the  commis- 
sion; and  therefore  can  not  be  discharged  by  the  certificate. 

Rule  discharged. 

V.  2  Su-  y.  S.  1197.  Graham  v.  Benton. 

Noie^ 

Per  Lord  Mansfield— If  an  executor  becomes 
bankrupt^  the  commissioners  jcan  not  seize  the  specific  effects 
of  his  testator;  not  even  in  money  which  specifically  can  he 
distinguished^  and  ascertained  to  belong  to  suQJh  testator,  and 
not  to  the  bankrupt  himself. 


The  End  oi  Hilary  Term  1763.   3  G.  3. 


Easter 
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Wedncfday,  Bonafous  vers.  Rybot. 

30  April  I7d1. 

Principal  and     Ti  /T  R.  Eliah  Harvey  and  Mr.  Thurlow^  on  the  part  of  the 
b!fnS*^ndWon^  plaintiff  shewed  cause  against  a  rule  which  had  been 

ed  for  payment  obtained  by  the  defendant  in  this  action  (which  was  debt  on 
of  monies  by      bond,)  for  the  plaintiff  to  shew  cause  why  it  should  not  be 
instalments,       referred  to  Mr.  Owens,  to  compute  what  is  due  to  the  plain- 
to*court.       *    tiff,  of  the  several  instalments  stipulated  by  articles  of 
7  T.  R.  124.       agreement  bearing  date  on  or  about  the  26th  day  of  January 
1  Tidd  455.        j  753^  2CCLA  made  in  defeazance  of  the  bond  whereupon  this  ac- 
tion is  brought;  and  why  upon  payment  of  what  shall  appear 
to  be  due,  with  interest  for  the  instalment  i/n/>airf,  together 
with  the  plaintiff's  costs  to  be  taxed  by  Mr.  Owens;  all  fut' 
ther  proceedings  in  this  action  should  not  be  stayed. 

This  rule  was  obtained  upon  the  act  of  parliament  of  4, 
5  Ann.  c.  16.  §  13.  whereby  it  is  enacted,  "  That  if  at  any 
«  ^^' w^^f^  **  ^"^^  pending  an  action  upon  any  *  such  bond  with  a  penal- 
lo^e  preccd-  "  ^'  *^  defendant  shall  bring  into  the  court  where  the  action 
ing  clause,  "  shall  be  depending,  all  theprincipal  money  and  interest  due 
which  mentions"  on  such  bond,  and  also  all  such  costs  as  have  been  expended 

••  wluchhath  a  "  ^^  ^^^  *^'*^  ^^  ^^^^  ^^  '^^  ^^  equity  upon  such  bond;  the 
'<  condition  or  ^^  ^^  said  money  so  brought  in  shall  be  deemed  and  taken  to 
"  defeazance  to  **  be  m  full  satisfaction  and  discharge  of  the  said  bond;  and  the 
**  make  void  the  cc  court  shaD  and  m^  give  judgment  to  discharge  evtry  such 
'*  piSroentof  a  "  defendant  of  and  from  the  same  accordingly/' 
**  lesser  sum  at 

«'^  a  day  or  place      The;  fact  of  the  present  case  was,  that  the  bond  upon  which 

"  certain.  ^jg  action  was  brought  was  a  bond  conditioned  for  paymentof 

agross  sum  of  money  absolutely  at  a  day  certain  (in  April  1 759:) 

but  no  mention  was  therein  made  of  paying  the  money  by  i^- 

instalments; 
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stabnenU;  nor  was  that  any  part  of  the  original  agreement; 
which  original  agreement  is  dated  the  13th  of  January  1  r58. 
But 

Afterwards  on  the  26th  of  Jant/bry  1 758,  the  parties  came 
to  a  subseqtient  agreement^  and  entered  into  articles  dated  on 
that  diy;  by  which  articles  it  is  agreed  between  the  said 
plaintiff  and  defendant,  "  That  the  money  shall  be  paid  by 
**  instalments:"  four  of  which  instalments  were  fixed  to 
Jkluisummer  lT59y  Midsummer  17 60y  Midsummer  1761^  2ind 
Midsummer  1762;  and  the  last,  at  Midsummer  1769. 

In  these  articles  is  contained  a  defe  azance  to  the  bond  of 
13th  January  1758,  in  case  the  sum  mentioned  in  the  condi- 
tion thereof  to  be  payable  in  gross  at  the  certain  day  therein 
fixed,  should  be  paid  by  instalments  upon  the  particular 
days  specified  in  this  defeazance:  provided  that  the  said 
sums  agreed  to  be  taken  by  instalments  should  be  punctually 
and  regularly  paid  by  the  defendant  at  and  upon  the  very  days 
specified  in  the  defeazance  for  making  the  respective  pay- 
ments; and  that  the  defendant  should  live  till  all  the  said 
days  be  past.  Otherwise,  this  defeazance  was  to  be  void. 

The  defendant  paid  the  two  first  payments  at  Midsummer 
1759  and  1760,  and  part  of  the  instalment  due  at  Midsummer 
1761;  but  totally  neglected  to  pay  that  which  became  due  at 
Midsummer  1 762,  or  even  any  part  of  it.  At  Michaelmas 
1762,  (subsequent  to  the  last  mentioned  instalment)  the  de- 
fendant paid  to  the  plaintiff,  and  the  plaintiff  received  of  hhn 
the  whole  interest  then  due  upon  the  whole  debt  up  to  that 
time;  including  interest  for  the  sum  payable  at  \hc preced- 
ing J£dsummery  as  well  as  for  all  the  remaining  money  not 
yet  become  payable. 

The  pbintiff 's  counsel  urged,  in  discharge  of  this  rule— 

1st.  That  the  case  of  a  bond  conditioned  for  payment  of 
money  by  instalments  is  not  within  this  act  of  parliament. 
For,  it  is  confined  to  common  and  ordinary  bonds  conditioned 
for  payment  of  a  lesser  sum  at  a  day  certain;  and  does  not 
extend  to  such  as  are  conditioned  or  defeazanced  upon  pay- 
ment of  the  money  by  instalments:  at  least,  not  till  after  all 
the  days  of  payment  are  past :  as  is  manifest  by  the  direction 
"  That  the  money  brought  in  shall  be  taken  to  be  in  full  sa^ 
"  tisfaction  of  the  bond^  and  that  the  court  shall  give  judgment 
"  to  discharge  the  defendant  from  the  same:^^  which  would 
destroy  all  the  plaintiff's  security  for  the  subsequent  payments     _  "^ 

not  yet  become  payvihh:  And  they  said,  that  the v  could  find  ^no  •  V.  2  Stra.  814. 

Vol.  III.       '  T  case  . 
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1 9^5d^^_^  COS?  where  it  had  been  holden  to  extei^ 
BoKAFors   *'o»' paying  the  money  by  fn#fet/i»«ft»* 

^-  2dly.  That  even  adinitt|Dg  that  a  bond  conditioned  for  pay- 

KTBot.  j,^g  rtioney  by  mstalments,  or  so  defeazanced  at  the  time  dfex^ 
ecuting  the  bond,  might  be  construed  to  be  within  the  i&teti<> 
tion  of  the  statute;  yet  it  would  by  no  nleans  follow,  thAt  A 
Case  circumstanced  as  the  present  case  is,  would  be  within  It 
tHetuise:  for,  here  the  defeasance,  was  not  made  nor  thought 
of  at  the' time  when  the  bond  was  executed;  biit  is  a  distinct 
subsequent  transaction^  at  vl  future  time^  and  in  a  (Bstinct  deed 
■     or  instrument  executed  long  after  the  bond. 

3dly.  That  the  court  could  not  enter  into  this  matter, 
without  taking  upon  themselves  to  try  a  cause  in  equity,  updil 
affidaoii  only^  without  bill,  answer,  interrogatonr,  or  examina- 
tion of  witnesses ;  and  to  give  an  equitable  relief  to  the  de- 
fendant upon  his  own  affidavit  only^  against  a  legal  right  ac- 
tually tested  in  the  plamtiiF :  for,  the  defeasance,  which  was 
in  favour  of  the  debtor,  not  being  complied  with,  is  become 
totally  void^  by  the  proviso  contained  in  it;  and  the  bond  aSfld 
penalty  stand  in  full  force  ca  knv;  and  the  defendant  has  no 
cladm  to  be  relieved  against  the  forfeiture ;  eq>eciaUy,  con- 
sidering Ae  value  of  mcHiey  at  the  times  when  the  plainiiff 
ought  to  have  received  it.  Ine  defeasance  being  void^  by  the 
express  terms  of  the  proviso;  all  the  agreements  contained  in 
it,  relating  to  the  paying  the  money  by  instalments,  are  quke 
put  of  the  present  case,  as  much  as  if  no  sudi  defeasance  had 
ever  existed. 

4thly.  They  asserted  that  if  the  court  tvere  at  liberty  to 
ebter  into  the  equitable  circumstances  of  the  case,  they  would 
appear  to  be  strongly  on  their  client  the  plaintiff^ s  side. 

Sir  Fletcher  Norton^  Solicitor-General,  and  Mr.  Tates^  con- 
tra^ for  the  defendant,  maintained  the  contriny;  and  at^ed 
thus,  in  support  of  the  rule. . 

Ist.  A  bond  conditioned  or  defeasanced  for  payment  of 

the  money  by  instalments  is,  affer  any  of  the  days  are  pasty 

imthin  the  intention  and  purview  of  this  act:  and  they  said 

*  V.  2  Stra.  814.  that  there  have  been  #  cases  so  determined;  but  did  not  spe-^ 

cifjr  any  in  particul^. 

2dly*  It's  being  upon  a  separate  paper  can  make  no  diflTer- 
ence,  upon  the  equity  of  the  statute:  no  more  can  it's  being 
subsequent  to  the  execution  of  the  bond. 

5dly. 
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tdif.  The  plaintiff  has  tuofp^the  (orfeiMrej  jby  receiving  1/93* 

inierest  not  only  far  the  suais  due  at  JiGdeumn^er  1761,  and  Bonafous 

Mdewnmer  i76d,  but  even  jqiiiAe  up  to  the  following  Mi-  ^\ 

chaebnm.  Rybot. 

4tlily.  The  ejuitabijf  circum9tapce3  of  this  case  diey  al- 
ledged  to  be  quite  with  the  defendant^  instead  of  being 
stroag^  on  the  side  of  die  plaintiff. 

Jtfr.  J^fttific  Pjenisou  thougjtit  the  case  to  be  within  the 
act;  OTj  at  least,  that  the  proviso  in  the  defeazance  makes  no 
diflkrence:  for,  that  proviso  ^  That  the  defeazance  should  be 
^  void  on  iailtm  of  any  of  the  paym^its  by  instalment,"  im- 
ports nothing  more  than  what  would  have  b^en  impHed 
thou^  it  had  not  been  inserted* 

ttut  I«ard  Mansfield  said,  that  this  proviso  in  the 
defeazance  makes  the  whok  money  due  upon  failure  of  any 
of  Ac  pgiymej^U  by  instalment:  ^d  it  seemed  to  him,  that  the 
wiiole  tunKd  upon  tWs. 

This  act  of  parliament  reforms  in  some  instances,  an  erro- 
^o^9 CQiuve  of  proceeding  in  the  courts  of  law  and  equity; 
IP^iklifQVie^VieiVertphave  prevailed;  and  which  the  cour/^ 
tiem^eifiefi  m^l)i^  4md  ought  to  have  remedied,  but  did  not. 
Thesolipiae  it  should  not  (^y  have  the  most  liberal  construe* 
tioAyrbi^^  oo^vts  ouf^t  to  ex^cise  their  own  authority,  tQ 
^fct^iHlA^  epirit  and  refison  of  this  parliamentary  interposir 
tkm,  ^  J?or  tthec^on^r,  speedier  and  better  advancement  o/Jusr 
flt>^''  to  ctsea  not  menhoned  in  the  act.  So  Lord  Hardwick^ 
.did.  When  :a.cavae  was  set  down  to  be  heard  upon  a  bill  an4 
aoftWDT,  j»ssA  Ae  bill  dismissed;  the  plaintiff,  by  the  course  qif 
the  court,  only  paid  forty  shillings  costs.  The  act  provides 
*>r  Ae  case  of  the  plaintiff's  dismissing  his  own  bift,  or  its 
-being  dismissed  for  want  of  prosecution;  but  does  not  men- 
tion the  case  of  dismission  on  hearing:  so  that  the  plaintiff, 
by  putdngthe  defendant  to  more  expence  and  vexation,  avoid- 
ed mflddng  reparation.  This  course  continued  in  chancery  till 
late  in  IjOrd  Hardwicie^s  time;  when  he  made  an  order  to 
^terit. 

It  is  surprismg,  that  after  the  statute  of  usury,  37  H.  8. 
*  which  excepts  obligations  with  condition,  made  upon  ajust^c  9. 
and  true  intent^  the  courts  of  law  did  not  consider  the  just 
intait  of  a  bond  to  be  principal,  interest  and  costs,  secured  by 
a  penalty;  and  suffer  the  party  at  any  time,  to  save  the  forfei- 
ture by  performing  the  intent. 
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1763*  It  is  more  extraordinary,  that  after  this  was  setded  in  a 

BoNAFous    court  of  eqmty  "  To  be  the  nature  of  a^bond,"  and  therefore 

^^        ,  every  party  to  a  bond  understood  it  in  this  sense;  die  courts  of 

Rtbot.      ^'^  ^^^  not  follow  equity,  but  still  continued  to  do  injustice^ 

as  of  course;  and  put  the  parties  to  the  delay  and  expence  of 

setting  it  right  elsewhere^  as  of  course. 

The  act  of  parliament  meant,  that  in  cases  of  penalties  by 
way  of  security^  the  clear  final  justice  of  the  case  should  be  at- 
tained in  the  courts  of  law:  (much  to  the  benefit  of  both  par- 
ties.) 

I  cannot  see  a  doubt,  upon  bonds  conditioned  for  payment 
of  money  by  instalments:  and  I  am  glad  to  hear  that  it  hais 

"  See  2  Stra.     been  so  determined.*  * 

814.  Bridgfes  v. 

WiUiamfion,  2  G.  3.  and  in  Maine  v.  Somner,  Hil.  1730.  4  G.  2.  in  this  court,  in  alike  case* 
where  the  first  day  only  past  It  was  moved  by  Mr.  Pilsworlh,  and  opposed  by  Mr.  Fil- 
mer:  and  the  court,  aHer  some  hesitation,  granted  it. 

The  defeazance  being  dated  at  a  subsequent  time,,  and  writ- 
ten on  a  distinct  and  separate  paper  from  the  bond,  makes  no 
difference. 

But  what  makes  the  difference,  is  Ais.  The  bond  here  is 
conditioned  for  payment  of  2i  gross  sum^  then  due,  to  be  pai4 
at  a  certSLinJixed  day.  Then  there  is  a  subsequent  agreement 
made  in  favour  of  die  debtor,  easing  him  of  that  stipulated 
single  pa)n[nent  at  that  fixed  day^  and  allowing  him  to  pay  it 
by  instalments;  provided  that  he  pay  it  punctually  on  the 
days  agreed  upon;  and  that  he  live  till  they  shall  be  all  paat: 
otherwise  diis  agreement  and  defeazance  to  be  void.  Ajid 
consequendy,  as  the  debtor  has  not  paid  the  money  punctu- 
ally^ they  are  void,  and  the  gross  sum  is  due  to  the  obligee. 

There  is  a  distinction  in  the  court  of  chancery,  "  That  if 
"  5  per  cent,  be  reserved  for  interest  on  a  mortgage,  with  a 
"  condition^  to  accept  four  if  punctually  paid;  this  condidoa 
*^  must  be  strictly  performed;  and  the  debtor  shall  not  have 
^'  relief  in  equity  after  the  day  of  payment  is  elapsed,  fbe- 
**  cause  the  1  per  cent*  was  to  be  abated  upon  a  condition 
*'  which  is  not  performed:  but  if  i  per  cent,  be  reserved,  widi 
*'  an  agreement  that  if  the  4  be  not  pimctually  paid  at  the  day, 
**  the  mortgagee  shall  pay  five,  that  shall  be  considered  as  a 
^'penalty  added;  and  die  court  of  equity  willy  in  such  case^ 
**  relieve  against  it.'' 

*  Now 
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Now  the  present  case  is,  in  effect,  widiin  the  firmer  part  17'63. 

rf  dii»  distiidction;  for,  it  is  a  coru&tion  unperformed*  There-  Bohafous 

fore  the  debtor  cannot  have  relief  in  a  court  of  equity,  any  ^^ 

more  than  he  can  have  it  at  common  law:  but  the  creditor  Rtbot. 
has  a  rig'ht  to  have  recourse  to  his  bo?id* 

As  to  die  WAIVER — It  could,  at  die  most,  be  only  a  con- 
structive  one.  But  in  reality,  it  is  n<me  at  all :  for,  the  interest 
(even  upon  the  sums  pay^le  by  instjdment)  *is  pctrt  of  the 
original  debt  due  upon  and  secured  by  the  bond;  and  there- 
fore the  plaintiff  was  intitled  to  receive  it  as  part  of  the  ori- 
ginal debt. 

Unless  die  defendant  pays  the  whok  money,  he  cannot  be 
relieved  from  the  penalty.  However,  this  rule  must  certainly 
he  discharged;  there  being  no  ground  to  make  it  absolute. 

*Mr.  Justice  Wilmot  expressly  concurred:  and       •  Mr.  Justice 

Foster  was  not 

Mr.  Justice  Denisok  said  nothmg  further  in  opposi-  !»'*■«"*• 
tion  to  it. 

Rule  discharged,  with  Costs 
(to  be  paid  by  the  defendant  to  the  plaintiff^) 


Moncaster  vers.  Watson  et  al'.  ^^  ^j^^  j^ 

403.  s.  c.) 

THIS  was  a  case  reserved  from  the  Northern  circuit,  ?"^1^ 
in  an  action  brought  on  2,  3  E.  6.  c.  13.  by  a  Uty^impro-  .  ^       ^o„ 
priator  against  the  occupiers  of  lands  in  the  parish  of  FeUon  wnd^^^vM 
m  die  county  of  Northumberland;  for  taking  away  their  com  which  did  not 

and  hay,  Tvithout  setting  out  the  tithe^  or  agreeing  for  it.         extend  to  com- 
'  "  o  o  j^^  exempting 

The  substance  ^f  the  case  suted  was,  that  they  claimed  to  i|^asfro"*uS^ 
be  EXEMPT  from  paying  any  tithe  at  all  for  these  lands,  upon  s^not  wLcmpt 
the  following  foundation,  viz.  the  allotted 

common. 

That  a  private  act  of  parliament  was  passed  in  the  year  7  T.  R.  651. 
1753,  (26  G.  2.  c.  46.)  **  For  dividing  and  inclosing  the 
"  common  called  Felton  Common  in  the  parish  of  Felton^  in 
"  the  county  of  Northumberland.^^ 

That  die  lands  in  question  had  been,  till  the  said  year 
1753,  (when  the  said  common  was  so  divided  and  inclosed) 

PART 
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iy63*       pj.ftT  «f*  the  mid  caxvism^  whci«iipoii  tiie  rninnMMifii  liad 
Momn^TBR  ^''"^^^»^  coRuiiDn  <9r  dieirc^e  levaoc  Mdcoadiaic, 

.        t;.  ^^-^ 

Watwwt  ct  al.  That  90  acres,  part  of  the  said  common,  were^  by  the  said 
act  of  parliament,  allotted  to  the  owner  of  SwarMand  de* 
mewte:  tmder  wliich  said  alMnent,  die  defendants  occupy 
the  s»d  90-aores,  fca nmiiy  pared <rf  the  commiaM,  b\Jiimom 
wadeparoei  of  StimfMrnd  dmeeae. 

That  vtbe  act  directs  diat  the  divided  lands  (before  p^cqd 
of  the  common)  shall  be  holden  by  each  person  to  whom  Afi 
respective  divisions  are  allotted,  subject  to  th^  same  charges 
MMd  imBimbraBces  as  4keir  v^mi  firmer  lmi49  to  (wdbkh  t£ey 
-mit aAottad  imd  •coneoUdated,  iRF^re  before  ^objeot:  and  it j^ 
dedancdin  llie  tttit  i^etf,  ^^  Tha(t  kbe  consttnied  hemtfida^f 
^^  to  the  said  land  owners  to  whom  the  respective  divisions 
**  are  Allotted.'*' 

Tthat  the  ownerstof  'SwtHirdlanddemesne3xaA  never  paid tiiht 
of  corny  grain  or  hay;  having  been  always  exempt  b^ 
die  payment  of  tithe  of  corn  and  gratn^  in  consideration  of 
havingiidways^keptinarepair  .ibe  North  «nd  of  Felfon  church; 
suid  h^ng)£Z£KPT  from  the  ;payni6iit  of  ti&e  of  hay^  under  . 
a  modus* 

The  question  stated  i^pon  ^e  case,  (and  the  only  question 
then  intended  to  be  brought  before  this  court,)  was — 

^^  Whedier  the  ocoupietB  df ;  Aese  90  aores,  late  parcel  of 
^-tbeti>m9mny  bat  now  dotted  ^to  fthe'Q¥rQer  of  Swardl0id 
"^'Memesneymctijit  aie  notJidble^  rtbe  ^ymentof  tithe <fi|f 
^icommsdifhay^ 

But  the  coumel,  when  they  came  to  argue  it,  made  txoo 
(questions^  t^iz* 

1st.  "  Whether  Swardland  demesne  was  itself  exen^ptetf 
"  from  the  payment  of  tithe  for  corn:**  (it  was  agreed  to 
be  exempt  from^titheof  hay,  bydie  modus.) 

2dly.  "  Whether  the  90  acres  qf  inclosed  common  be  ex- 
'^  empted  from  tithe  of  com  and  A^." 

However,  the  cour-T  would  not  enter  into  the  first  «|ue8- 
tion  ("  Whether  non-payment  of  tithes  can  be  set  up  against 
*^a  lay-impropriator,  as  a  presumpuon  of  tide:")  because 
it  was  never  intended  by  the  parties,  to  be  meddled  with  by 
the  present  action,  most  plainly. 

As 
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As  to  the  2d  question.  1MI3» 

Mr.  Wallace^  who  argued  for  the  defendants,  contended  IfantcAtrn^ 
that  as  the  allotment  was  to  bear  aH  the  burthens  of  the  an-  v. 

cient  estate  to  whidi  it  was  now  annexed^  it  ought  therefore  WAnovetii. 
to  enjoy  ^iiii&  privileges  of  it:  and  as  this  ancient  estate  was 
exempt  £rom  tithes,  so  also  ought  the  allotted  90  acres  to  be« 

And  he  relied  verv  much  upon  a  case  in  the  court 
olchojiceryj  determined  by  Lord  Harchvicie  on  IsHti  yubf 
1748;  which  he  cited  as  in  point:  the  name  of  it  was  Stock' 
iw//v.  Terry.  Stoctwellwi^  rector  of  the  parish,  and  filed  < 

Ins  bill  against  the  occupier  of  some  land  (then  plowed  up") 
pJT  tithe  of  the  com  which  grew  upon  it.  The  defend^it 
insisted  upon  a  modus  g£  15s*  in  lieu  of  all  tithes  arisii](g 
iqion  the  GRANOEj^rm/  and  that  the  GRAMGEybrmhad  never 
jaaA  any  tithes*  Then  he  shewed,  that  the  land  for  which 
Stockwell  demanded  this  tithe  of  com  by  his  bill,  had  been 
part  of  a  down  which  had  been  inclosed  by  a  private  act  of 
pirliament,  and  had  been  thereby  allotted  to  andliad  ever 
since  continued  part  of  the  grange  farm;  and  therefore 
oag^t  to  be  exempt  from  all  tithes,  9m  well  as  the  grange 
&rni  itself*  And  Lord  ^ar^Ac^ic^r  dismissed  the  rector's  bill, 
so  far  as  it  related  to  this  land  which  had  been  down-land,* 
and  was  so  aU^tted  to  the  Grange  taxn^ 

Mr.  Thurlow,  for  the  plaintiff,  argued,  that  notwithstand- 
ing diis  decree  in  StockweWs  case  yet  in  the  present  case 
(which  differs  much  from  that)  the  allotted  conamon  is  not 
exempted  from  the  payment  of  tithes. 

This  demand  of  the  impropriator,  in  the  present  case,  is 
a  daim  of  the  tithe  of  com^  grain  aaid  hay*  But  com^  grain 
ttod  hay  could  not  be  part  of  what  grew  on  a  common  :  the 
tithes  mat  arose  ^sfon  this  common  (appendant  to  Swardland 
iemesne)  could  have  been  oidy  tithes  of  agistment^  or  of 
lambs,  calves,  wool,  milk  and  («her  diings  that  could  be  the 
prodticeofa  common. 

Now  a  modus  or  other  compensation  must  be  in  lieu  of 
these  specijic  tithes.  This  exemption  therefore  can  not  relate 
to  any  other  tithes  but  such  as  could  in  their  nature  have 
arisen  our  of  the  common.  So  that  it  is  not  within  the  substan- 
tisl  idea  of  the  modus  or  compensation  insisted  upon  by  way 
of  exen^;>tion  from  paying  tithe  for  these  lands,  whidi  were 
put  ctf  the  common,  but  now  bear  com,  grain  and  hay.  For, 
the  rector  could  have  no  benefit  from  'dus  modus  which  was 

confined 
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1T6S*       confined  to  the  tithe  of  com,  grain  and  hay,  in  respect  of  any 
--  of  that  SORT  of  tithe  which  could  arise  from  the  comnuHit 

^  MOWCASTSR       1  M       •  •        1 

^  whilst  It  remained  common. 

Watson  etal.     Tithes  are  not  issuing  out  of  th«  la»d,  but  collateral  ta 

it :  and  they  cannot  be  discharged  but  by  special  words;  which 

^  this  act  does  not  make  use  of,  the  words  of  it  being  only^-m^- 

ral  words.  Cro.  Etiz.  161.  Parkins  \.  Hinde.  11  Co.  13.  b. 

S.  C.  1  Leon.  300.  Stile  v.  Miller.  Owen  39.  S.  C. 

An  exemption  may  be  easily  destroyed.  An  alteration  of 
the  use  of  the  land  will  destroy  it :  as  where  a  buck  or  a  doe 
is  to  be  paid  out  of  a  park ;  and  the  park  is  disparked-  For 
which,  he  cited  Hutton  58.  Poole  v.  Reynold  (upon  a  pre- 
scription "  To  be  discharged  of  all  tithes,  by  delivering  deer 
annually:"  and  the  park  was  afterwards  disparked.) 

Here  the  exemption  claimed  is,  "  To  be  discharged  of  the 
**  tithe  of  cor n^  grain  and  hay  arising  and  growing  on  Sward" 
**,  land  demesne.^  But  the  common  now  inclosed  and  allotted 
was  not,  whilst  it  was  common,  capable  of  producing  eidier 
corn^  grain  or  hay.  Therefore  it  is  not  exempt  from  tithe 
^of  corn^ grain  ond  hay. 

If  a  mill  be  discharged  of  tithe ;  and  the  owner  turns  the 
water-course  but  a  very  little  way,  and  re-edifies  his  mill 
upon  such  turned  water-course,  this  re-edi^ed  mill  shall  not  be 
discharged.  1  Po.  Ahr.  652.  Tide  Dismes^  Letter  F.  pL  2. 

So  that  changing  the  substance  of  the  exemption  is  suffi- 
cient to  destroy  it;  even  supposing  it  to  have  been  a  good  one* 

Lord  Mansfield — Tht  c2^&  of  Stockwell  v.  Terry 
differed  very  much  from  the  present  case.  The  modus  insisted 
upon  in  that  case  extended  to  all  kinds  of  tithes:  whereas 
the  exemption  insisted  Upon  in  the  present  case  is  confinedxxy 
the  specijic  land  called  Swardland  demesne ^  and  does  not  extend 
to  the  right  of  common.  Here  is  no  eauivalent  at  all  for  the 
tithes  of  agistment;  of  wool,  milk,  lambs,  or  any  other 
tithes  of  such  a  kind  as  could  arise  upon  a  common.  The 
equivalent  goes  only  to  corn^  grain  and  hay;  the  tithe  where- 
of could  not  arise  upon  the  common,  whilst  it  remained  a 
common. 

In  the  case  cited,  the  rector  was,  as  owner  of  the  glebe^ 
a  PARTY  to  the  act  of  parliament:  here,  the  impropriator 
is  not  a  party  to  this  act  of  parliament.  And  there  the 
modus  covered  the  right  of  common:  it  was  a  modus  of  15s. 
which  was  paid  for  the  Grange  farm,  in  lieu  of  all  tithes  arising 

upon 
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uponit,**tfnrf^ALL  the  tithes  of  all  the  corps  and  sheepbelong*       1763. 

"  ingto  that  farm  that  should  be  depastubed  on  the  said  »* 

**  DOWN,"  (which  was  afterwards  inclosed  and  allotted  to  it.)  So  ^ 

that  the  modus  covered  not  only  the  Grangei^rm  itself  with  its  Watson  ct  al. 

appurtenances^  but  the  common  a/jo:  (which  is  not  the  present 

case.)  Lord  Hardwicke  decreed,  "  That  modus  should  stand 

**  for  the  allotted  lands,  as  well  as  for  the  Grange  farm  and  its 

^^  appurtenances;"  and  accordingly,  he  dismissed  the  bill  as 

TO  those  lands  which  the  modus  covered:  but  as  to  all  the 

other  lands  of  the  common,  which  had  before  used  to  pay 

tithe  of  wool,  agistment,  and  other  small  tithes,  he  decreed  an 

account. 

Here,  all  rights  are  saved,  generally,  by  this  act  of  26  G. 
2.  consequently,  the  impropriator's  right  to  tithes  remains: 
and  there  is  no  need  to  shew  how  they  are  due  because  they 
are  due  of  common  right. 

The  whole  court  were  very  clear,  that  in  the  pre- 
sent case,''  the  exemption  and  modus  did  not  extend  to  the 
waste  and  common;  and  therefore  that  the  allotted  lands^ 
which  had  been  part  of  that  waste  and  common,  having  been 
subject  to  tithes  before  the  allotment,  must  remain  liable  to 
them  after  it:  which  they  held  to  differ  materially  from  the 
cited  case,  where  the  modus  did  extend  to  the  waste  and 
common. 

They  understood  the  words  "  Subject  to  the  same  charges 
"  and  incumbrances  as  their  former  lands  were  subject  to,"  to 
mean  only  incumbrances  upon  the  estate^  (as  dower  &?c./) 
and  not  to  intend  its  being  subject  to  the  repair  of  the  church 
oiFelton. 

See  the  case  of  Lambert  v.  Gumming^  21  November 
1723,  in  the  Exchequer:  Bunbury  138. 

Lord  Mansfield  sidd,  that  case  was  determined  upon 
die  same  ground  as  Lord  Hardwicke* s  decree  went  upon,  viz* 
That  what  was  before  exempted  sYi^iXi  remain  tutmft'&Ai  20^A 
what  was  not  before  exempted  shall />fly  tithe. 

Per  Cur"*,  unanimously 
Let  ^tpostea  be  delivered  to  the  Plaintiff. 

Rex  vers.  Barker  et  al.  (i  Bkck.  Rep. 

^M-     «      300.352.  S.C.) 

UPON  Mr.  Dunning'* s  motion,  consented  to  by  Mr.  So-  Thursday, 28 
licitor  General,  ^P"*  l^.^-  , 

--        ___  ^  ...  rr       Leave  given  to 

Vol.  in.  L^  1  HE  withdraw  retufn 

to  mandamus. 
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1763.  The  Court  gave  leave  to  the  defendants^  to  wkth- 

P  draw  their  *  return  to  the  mandamus:  a&d  a  peremptory  man- 

^  damns  was,  by  consent  on  both  sides  awarded;  (die  parties 

Barker  et  al.  concerned  having,  since  the  last  motion,  gone  to  a  new  elec- 

•V.  ant.e,p.  tion.) 

1265»  23  Jan.  PEREMPTORY  MANDAMUS, 

^^^*  (by  consent  on  both  sidesO 


Tuesday,  3       Plumcr,  Spr.  vevs.  William  Marchant,  Administrator 
May  1763.  of  Pctcr  Marchant. 

^eSn^may  HPHIS  was  a  case  reserved  from  the  Sussex  aiisizes,  holden 

give  retainer  in    A    before  Mr.  Serjeant  Wynne. 

evidence  op  , 

plead  it,  at  his        An  action  of  debt  was  brought,  in  Michaelmas  term  1762, 

liberty.  ^pQ^  a  bond of  the  defendant  William  Marchant* s  intestate, 

Cro.Jac.2n.     in  the  penal  sum  of  200/. 

The  defendant,  in  Hilary  term  1763^  pleaded  pleke  AD- 

MINISTRAVIT. 

The  plaintiff,  in  the  same  Hilary  term,  replied,  "  That 
"  the  defendant  then  had,  and  on  the  day  of  exhibiting  the 
**  bill  had  sufficient  goods  and  chattels^  i^c*^  to  have  satisfied  to 
^^  the  plaintiff  the  debt  and  damages  aforesaid."  And  issue 
was  joined  thereon* 

At  the  trial,  the  defendant's  counsel  offered  to  give  in  evi- 
dence the  following  covenant,  contained  in  the  aforementioned 
deed  of  setdement;  viz* 

By  articles  of  agreement  indented,  dated  7th  August  1759, 
made  between  Peter  Marchant  the  elder,  of  Hurstperpoint  in 
Sussex  gent',  and  the  intestate,  Peter  Marchant  the  younger, 
nephew  of  the  said  Peter  Marchant  the  elder,  of  the  first 
part;  Mary  Longhurst  of  Limester  in  the  said  county,  and 
Sarah  Longhurst  of  the  same  place  spinster,  daughter  of  the 
said  Mary  Longhurst^  of  the  second  part;  and  the  defendant 
William  Marchant,  and  John  Balcomb  of  Angmerring  in  the 
said  county,  of  the  third  part;  after  provision  being  made 
<[in  consideration  of  an  intended  marriage  between  the  said 
intestate  Peter  Marchant  and^the  said  Sarah  Longhurst,  and 
of  the  sum  of  330/.  and  upwards,  as  a  marriage  portion,) 
by  settlement  and  surrender  of  divers  freehold  and  copyhold 

estates 
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estates  on  the  said  Sarah  Longhurst  and  the  issue  of  the  said        1763. 
intended  marris^;  it  was  witnessed  as  follows —  ~ 

**  And  the  said  Peter  Mar  chant  the  younger^  in  consi-  v. 

**  deration  of  the  said  marriage,  and  as  a  provision  for  the  Marchant. 
**  said  Sarah  his  intended  wife  in  case  she  shall  happen  to 
**  survive  him,  and  for  the  issue  of  such  intended  marriage, 
**  doth  for  himself,  his  heirs,  executors  and  administrators 
**  covenant  promise  and  agree  to  and  with  the  said  William 
**  Marchcmt  and  "John  Balcomb  their  executors  and  admini- 
"  strators,  that  he  the  said  Peter  Marchant  the  younger  shall 
'  **  and  will  in  and  by  his  last  will  and  testament,  or,  that 
**  his  executors  or  administrators  shall^  within  six  months 
**  after  his  deaths  well  and  truly  pay  and  deliver^  either  in  mo- 
**  nei/,  goodsj  chattels  or  effects^  out  of  his  personal  estate^  the 
^^full  sum  of700l.  unto  the  said  William  Marchant  [the  de- 
''  fendant]  am/ John  Balcomb  or  the  survivor  ofthem^  or  to  the 
"  executors  or  administrators  of  the  survivor  of  them;  and  that 
"  the  interest  and  produce  of  the  same  shall  be  advanced  and 
"  paid  to  the  said  Sarah^for  and  during  the  term  of  her  natu- 
**  ral  lifcj  for  the  maintenance  of  herself,  and  for  the  main- 
"  tenance  and  education  of  the  children  of  such  marriage : 
"  and  after  her  decease^  it  is  declared  and  agreed  to  be  the  in- 
**  tent  and  meaning  of  all  the  said  parties  to  these  presents, 
"  that  the  same  shall  be  equally  divided  amongst  the  issue  of 
"  such  mtended  marriage,  and  to  be  paid  to  them  respec- 
"  tively  as  they  shall  attain  to  the  age  or  ages  of  21  years,  or 
"  if  any  of  them  are  daughters  or  daughter,  to  be  paid  re- 
"  spectively  to  such  daughter  or  daughters  at  their  respective 
**  ages  of  21  years  or  day  or  days  of  marriage;  and  in  de- 
**  fault  of  such  issue  at  or  after  die  death  of  the  said  Sarah 
"  Longhurst^  to  be  paid  to  such  person  or  persons  as  he  the 
**  said  Peter  Marchant  the  younger  shall  in  and  by  his  last 
"  will  and  testament  ^w^,  leave  and  bequeath  the  same.  And 
"  for  the  better  performance  of  the  said  covenant,  article 
♦*  and  agreement  herein  before-mentioned  to  be  by  him  the 
**  said  Peter  Marchant  the  younger  done,  paid  and  perfor- 
"  med,  he  the  said  Peter  Marchant  the  younger  doth  hereby 
"  bind  and  oblige  himself  his  heirs^  executors  and  administra* 
^  tors  unto  the  said  William  Marchant  [the  defendant]  and 
**  John  Balcomb  their  executors  and  administrators  in  the 
^  penal  sum  of  14O01.'' 

Which  articles  were  sealed  and  delivered  by  the  said 
Peter  Marchant  and  the  said  John  Balcomb. 

The  said  marriage  afterwards  took  effect:  and  the  said 
Peter  Marchant  the  husband  died  intestate^  in  November 
1762;  leaving  the  said  Sarah  his  widow,  but  no  issue  of  the 
said  maniage. 

The 
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1763.  The  defendant  William  Marchanty  the  trustee  named  in 

p  the  said  articles,  admits  eflFects  sufficient  to  satisfy  the  plain- 

^  tiff's  debt;  unless  he  has  a  right  to  retain  the  same,  to- 

Marchant.  wards  satisfaction  of  the  700/.  above-mentioned:  which  he 

insists,  he  has  a  rig^t  to  do,  under  the  said  covenant  and  deed 

of  settlement;  and  that,  upon  his  said  plea^  he  might  give  the 

above  covenant  in  evidence. 

The  question  submitted  to  the  court,  is,  "  Whether  the 
"  defendant,  as  administrator  of  the  intestate  Peter  Mar  chant 
"  the  younger,  could,  upon  the  plea  of  plene  administravitj 
"  GIVE  IN  evidence  the  covenant  above  stated,  to  support 
«  his  plea."* 

Mr.  Eliab  Harvey^  for  the  plaintiff,  arg;ued  that  he  could 
not* 

1st.  There  can  be  no  retainer  at  all,  in  this  case;  because 
here  could  have  been  no  action  of  debt  brought  against  the 
defendant  as  executor;  it  not  being  a  debt  in  the  testator^  and 
consequendy  not  in  the  executor:  the  testator  has  only  cove- 
nanted '*  That  his  executor  shall  pay."  Perrott  v.  Austin^ 
Cro.  Eliz*  232.  is  express  to  this  purport. 

So  in  the  present  case,  no  action  of  debt  could  have  been 
brought  upon  this  covenant:  and  as  an  action  of  covenant 
only  sounds  in  damages^  this  covenant  can  not  be  insisted  upon 
by  an  executor  or  administrator,  to  be  set  off  by  way  of  re- 
tainer, against  the  specialtt/'deht  for  which  he  is  now  sued. 

2dly.  The  ground  of  retainer,  simply,  as  it  stands  here,  is 
not  student:  there  ought  to  be  som^ previous  requisition  made 
upon  the  executor ^  by  the  wife  or  her  trustee;  or  some  act  of 
the  co'trusteey  to  justify  it.  It  does  not  appear  that  the  cove- 
nant was  or  would  be  insisted  upon,  against  the  administrator* 
Besides,  here,  the  six  months  after  the  intestate's  death 
were  not  expired:  and  consequently,  no  right  of  action  had 
accrued. 

3dly.  This  retainer  being  attended  with  very  special  circum- 
stances^ it  ought  to  have  been  pleaded:  and  if  the  truth  of 
the  case  had  been  disclosed  by  pleadings  the  plaintiff  might 
have  then  taken  judgment  of  assets,  quando  acciderint.  But 
as  "  plene  administravif^  was  pleaded ;  and  as  we  knew  we 
could  shew  assets^  and  did  not  nor  could  know  any  of  this  co- 
venant, we  are  now  deprived  of  this  benefit • 

4thlv. 
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4thly.    This  plea  is  not  mbstanttally  tnte^  "  That  he  has        1763. 
^fuUy  administered;'*'^  when  the  assets  are  covered  only  rfwr-' 
ing  the  wife^s  life. 

He  therefore  prayed,  that  the  postea  might  be  delivered  to 
the  plaintiiF* 

Mn  Cox^  contra^  for  the  defendant. 

1st.  This  is  a  specialty  debt.  This  administrator,  if  he 
had  not  been  also  a  trustee  as  well  as  administrator,  might 
have  immediately  paid  it  to  the  trustee  as  soon  as  the  intestate 
was  dead:  for,  the  six  months  is  only  an  enlargement  of  the 
time  of  payment,  allowed  to  the  defendant  for  his  ease  and 
benefit:  but  it  is  a  debt^  before  that.  Therefore  he  may  retain 
it,  against  a  demand  of  equal  degree* 

2dly.  No  requisition  or  other  act  was  necessary.  As  he 
could  not  sue  himself  he  might  retain. 

3dly.  It  was  not  necessary  to  plead  it:  this  has  been  long  *  See  Viner,  pa. 
sctded.    GoucKs  case,  5  Co.  60.*    The  plaintiff  suffers  ^^^c^ora'M^T 
inconvenience  fix)m  not  having  judgment  of  assets  quando  ac-  u  Administr^r 
ctderint:  he  may  bring  a  fresh  action,  (if  not  have  a  f  scire  «  defendant 
fadas^  as  soon  as  the  wife  dies.  If  he  had  immediately  paid  ||  may  give 
it,  he  might  have  given  that  in  evidence.  Z  HidSTce,'^ 

*•  plead  it,  at 
•*  hif  liberty.**  BrownL  7S,  Bond  v.. Green.  f  V.  Bro.  Executor  18. 

Mr.  Harvey,  in  reply— 

3d*  In  this  method,  the  plaintiff  may  lose  her  debt:  another 
person  may  get  judgment  before  her. 

4th.  This  is  not,  in  truth,  a  full  administration;  because 
these  assets  may  become  answerable  for  this  debt,  q/ier  the 
death  of  the  testator's  wife. 

Lord  Mansfield— It  is  now  settled,  "  That  a  re- 
"  tainer  of  a  debt  may  be  given  in  evidence.'^'* 

And  as  to  the  case  of  Perrott  v.  Austin,  in  Cro.  Eliz.  232. 
It  seems  to  be  an  extraordinary  one,  in  itself;  and  there  is  a 
query  upon  it,  in  the  very  book.  Besides,  the  testator  is 
here  bound  in  ^penalty. 

The 
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The  real  justice  of  the  case  is,  that  the  plaintiff  should 
'have  judgment  of  assets,  quando  accidertnt. 

Mr.  Justice  D' VI SON  thought  it  the  clearest  case  that 
could  be,  and  not  to  differ  from  the  common  case.  This  is 
a  real  debt,  and  the  assets  are  bound  by  it;  and  it  is  a  debt 
by  specialty:  therefore  it  is  of  an  equal  nature  with  another 
debt  by  specialty.  Consequendy,  the  present  action  being 
brought  upon  a  debt  by  specialty,  the  administrator  has  a 
right  to  retain  against  it. 

This  case  is  just  the  same  as  if  there  were  two  executors: 
for,  payment  to  one  is  payment  to  both.  He  may  retain 
what  he  might  have  paid. 

An  action  of  covenant  is  as  much  a  lien  upon  the  assets, 
as  an  action  of  debt^ 

Judgment  of  assets,  quando  accidertnt^  would  hxvt  admitted 
the  debt. 

I  see  no  difference  between  this  case  and  the  common  case: 
the  special  circumstances  signify  nothing,  here. 

Mr.  Justice  Wilmot  had  no  doubt. 

Wherever  the  executor  might  have  been  sued,  he  may  re- 
tain. And  this  is  a  debt,  of  equal  nature  with  that  for  which 
the  action  is  brought.  Therefore  he  may  retain. 

The  intestate  was  himself  bound:  and  the  lien  falls  upon 
his  representatives,  though  he  himself  could  not  have  been 
sued. 

But  without  that^  I  think  this  is  a  debt  for  a  sum  certain, 
and  secured  by  specialty,  therefore  there  is  no  distinction, 
whether  the  man  himself  y92&  to  pay  it,  or  his  representatives. 

The  assets  are  bound,  so  long  as  the  woman  lives.  It  may 
happen,  (by  the  co-trustee's  surviving  the  defendant,)  that 
the  money  may,  at  her  death,  be  out  ofims  man^s  hands: 
in  which  case,  no  new  action  or  scire  facias  could  have  effect 
against  htm. 

Lord  Mansfield  now  observed,  that  there  might  be 
difficulties  in  the  method  of  taking  judgment  de  bonis  qxjumda 

acciderint; 
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occiderint;  (whfch  had,  before^  appeared  to  him  to  be  the        1763. 
right  method:)  and  therefore  — r 

Per  Lord  Mansfield  and  *  both  the  other  judges,  v. 

clearly  and  unanimously  Marc  rant. 

Let  there  be  Judgment  of  Nonsuit,     wasabient*  ^ 


D^AyroUes,  Esq;  vers.  Howard.  Wediie«d*y,  4 

May  1763. 

UPON  shewing  cause  against  a  rule  which  had  been  ob-  Upon  what  is- 
tained  by  Mr.  Solicitor  General  (Norton)  on  behalf  of  *^"  between 
die  plaintiff,  for  a  new  trials  upon  the  foot  of  a  mis-direction  moner,  pUdntiff 
by  die  judge  of  assize,  it  appeared  that  the  action  was  an  cannot  give  in 
action  of  trespass  brought  by  the  hrd  of  a  manor  against  ^^^^^ence,  that 
the  commoner  for  spotting'  and  destroying  his  peat ^  ^^^fi^^^S^^^cy^wat 
up  the  hoks  out  of  which  it  was  dug.  To  which,  the  common-  mon  left, 
er  pleaded  a  justification  under  a  right  of  common  in  and 
through  the  said  waste  appendant  to  his  house  i^c.i  and  that 
die  plaintiff  had  dug  this  peat  in  some  parts  of  the  common, 
and  laid  it  up  in  other  parts  of  it,  whereby  the  defendant 
^Rz&htnderedfromenjoying  his  said  rightof  common  in  solarge 
and  beneficial  a  manner  as  he  had  used  and  had  a  right  to  do: 
and  therefore  he  justifies  the  breaking  and  removing  the  said 
heaps,  and  filling  up  Uie  holes,  doing  as  litde  damage  as  was 
possible. 

The  plaintiff  (the  lord  of  the  manor)  replied,  that  the 
defendant  did  the  trespasses  de  injuria  sua  propria  absque 
taH  causa*  Upon  which,  issue  was  joined. 

The  principal  question  at  the  trial  was.  Whether  the  plain- 
tiff could,  upon  THIS  issue^  give  in  evidence  "  That  there  xvas 
**  a  SUFFICIENCY  of  commou  left." 

Mr.  Serjeant  Wynne  (who  went  as  judge  of  assize  to  the 
last  IGngstonzsMes)  was  of  opinion,  ^^  That,  upon  this  issue^ 
**  he  could  n(?^"  And 

The  Court  now  concurred  in  the  same  opinion. 

But  however,  as  it  appeared,  that  the  merits  had.  never 
been  fully  tried,  they  thought,  that  the  present  verdict  for 
die  defendant  should  be  set  aside  on  payment  of  costs  by  the 
plaintiff;  and  a  new  action  brought  by  the  commoner,  agsdnst 
the  lord;  in  which  action,  all  the  matters  insisted  upon 
(which  were  various)  might  be  given  in  evidence:  for,  both 

sides 
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176S.  ^     sides  declared  a  desire  to  have  the  real  merits  fairly  and  fully 

"^TTT  tried;  viz.  Whether  the  lord  had  or  had  not  a  right,  smd 

T^oLLES  j^^j  always  used,  to  dig  peat  upon  this  common,  and  lay  it  up 

Howard.     *^^  ^^  ^'T* 

V.  1  Siderfn  106.  Goe  v.  Cother:  where  the  lord 

dug  pits  upon  the  common. 


Friday,  6  May  Rcx  vers.  Corporation  of  West  Loe. 

1763. 

Mandamus  to  go  /^  N  Monday  last  (the  second  of  May)  Mr.  Dunning  moved 

•ud***^*CTt'of  ^"  ^^^  *^^  ^  ma;idbmw«  to  the  corporation,  to  go  to  the  election 

oustercannot     of  a  mayor;  there  being  a  judgment  of  ouster  against  Mr. 

be  moved  for,     BuUefy  the  late  mayor. 

till  judfi^ent  be 

actually  signed.  ]Vfr.  Webb^  contra^  then  objected  that  they  came  too  early 
with  their  motion:  for,  that  judgment  against  Mr.  BuUer 
was  not  ACTUALLY  SIGNED,  but  Only  a  rule  given  on  thepoateoi 
which  is  a  four-day  rule,  and  not  yet  outj  (being  given  but 
the  day  before;)  so  that  no  judgment  can  be  yet  signed;  and 
non  constat  J  whether  it  ever  will  be. 

Mr.  Dunning  relied  on  a  late  case,  which  he  said  was  in 

*  Or  rather  RexPOi'*^,  viz.  *  Hex  v.  Ollerhead^  in  Easter  term  1759,  32  G.  2. 

V.  Corporation    where  the  like  mandamus  was  granted  on  Mr.  MortorCs  mo- 

of  Wigan.         ^QVi^  the  day  after  the  giving  the  rule  on  ^'^postea^  and  before 

the  signing  the  judgment. 

But  THE  Court  were  clear,  that  if  it  was  so  done  in 
that  case;  it  was  wrong. 

*  Nothing  was  therefore  taken  by  the  motion  of  last  Monday. 

The  four-day  rule  being  now  expired^  the  adverse 
parties  had  a  trial  of  skill,  ^^  Which  of  them  should  get  the 
**  start  of  the  other  in  moving  for  a  mandamus^*^  conceiving 
that  they  should  get  some  advantage,  by  being  before-hand 
with  their  opponents. 

The  prosecutor^s  clerk  in  court  applied  to  me,  in  court,  to 
sign  the  judgment  against  Mr.  Buller:  which  (as  they  were 
now  become  regularly  and  indisputably  intided  to  ask,)  I  im- 
mediately began  to  do.  When  I  had  written  (upon  the  pro- 
per stampt  parchment)  the  following  words — "  On  a  verdict, 
**  judgment  is  signed  for  our  lord  the  king  against  the  defend- 
"  ant"—;  and  before  I  had  proceeded  any  further  towards 
finishing  it  and  awarding  the  capiatur^  Q^  Let  the  defendant 
"  betaken'^) 

Mr- 
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Mn  Webdy  having  pre-audience  of  the  prosecutor^ s  cotmsel,        1 763. 
moved,  on  behalf  of  another  person,  for  a  mandamus  com- 
manding  the  corporation  to  go  to  a  new  election;  "  Judg-         *^** 
**  ment  being  signed  against  Mr.  Buller  the  preceding  acting  w    ^*  t 
"  mayor;  wherehy  the  office  was  become  vacant:'*  and  he  CorDoration 
appealed  to  me  for  the  truth  of  his  assertion,  "  That  judg- 
"  ment  tvos  actually  signed  Vi^m&t  Mr.  Buller. ^^  Whereupon 
I  informed  the  court,  exactly ^  of  the  abovementioned  cir- 
cumstances. 

Mr.  Dunningy  on  behalf  of  the  prosecutor,  objected  to 
^T.  Weblfs  taking  the  advantage  of  his  pre-audience^  to  get 
the  start  of  him  in  this  motion;  which  he  assured  the  court,  he 
was  prepared  to  have  made,  as  soon  as  it  should  have  come 
to  his  turn  to  move;  and  which  he  could  not  make  till  judg- 
ment was  actually  signed. 

The  Court  were  clear,  that  the  prosecutor  was  intitled 
to  the  *  priority  of  this  motion  for  a  mandamus;  and  ac- *  Vide  ante  p. 
cordingly  782  to  785. 

Granted  it  to  the  Prosecutor, 

(Upon  Mr.  Duwiing*s  motion*) 

Rex  vers.  Thomas  Haydon.  (i  Black.  Rep. 

''  404.  S.  C.) 

MR.  Serjeant  Nares^  supported  by  Mr.  Stowe  and  Mr.  Saturday,  7 
Ashhurst^  moved,  a  few  days  ago,  on  behalf  of  the  de-  JJ*y  ^^^- ,.  ^ 
r      1  ^     A         ^1.     '    J  /   r  iL  ^  1^'       ^.«  Witness  indict- 

fendant,  to  postpone  the  judgment  of  the  court  upon  him,  till  ^^  fop  perjury, 

Michaelmas  term;  having  been  convicted  (as  was  alledged)  no  reason  for 
upon  the  single  evidence  off  John  Burbage^  "  Of  having  po^tponinfiT 
"  promised  him  to  give  him  3  guineas,  at  the  election  for  J^^^JgJst  th   per- 
•*  members  of  parliament  for  Evesham^  &?c.;"  which  single  son  convicted.  * 
witness,'  John  Burbage^  now  stands  indicted  for  perjury  int  V.  ante  p. 
Saving  that  very  evidence^  and  wa^  indicted  for  it  as  early  as  J^^|»  ^*  ^^• 
was  possible  after  committing  the  crime.  They  had  an  'affida- 
vit of  all  this  matter,  (made  by  this  Thomas  Haydon.) 

Mr.  Solicitor  General  {Norton)  and  Mr.  Morton^  contra^ 
for  the  prosecutor,  premised,  that  as  this  defendant  had  been 
heretofore  brought  up  to  receive  judgment,  which  was  only 
put  off  tHl  it  should  be  seen  whether  any  action  would  be 
brought  against  him,  the  case  ought  to  stand  now  as  it  did 
then;  and  no  stibsequent  indictment  ought  to  affect  it. 

Vol.  III.  X  And 
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iy63#  And  they  asserted,  that  he  was  so  far  fix)n^  bemg  convicted 

Rex         ^P^^  *^  single  evidence  of  Burbage^  that  even  his  crwn  evi- 

^^  dence  would  have  convicted  him;  and  particularly  the  evi- 

T.  Hati>on.  dence  of  one  Penny ^  who  was  called  by  himself,  would  alone 

have  been  fully  sufficient  to  ground  the  conviction  upon,  even 

li  Burbage's  had  been  totally  out  of  the  case. 

And  they  observed  that  the  assignments  of  Bur  bagels  per- 
jury do  not  go  to  the  point  that  was  in  issue  upon  HaydorCs 
trial,  but  to  collateral  instances* 

But  their  grand  objection  was,  that  "ThisTAowa*  Haydon^ 
^'  the  defendant^  is  the  first  witness  upon  the  back  of  the  bill 
*'  of  indictment;"  (which  is  a  precedent  of  the  most  dan- 
gerous tendency:)  and  all  or  all  but  one  of  iht  other  witnesses 
thereon,  were  examined  at  HaydorCs  trial. 

Burbage  also  offered  to  take  his  trial  at  the  last  assizes:  but 
*;  this  prosecutor  did  not  comply  with  that  offer. 

N*  B.  On  viewing  the  indictment  and  the  names  in- 
dorsed upon  it,  it  appeared  that  Hayoon  himself 
was  the  first  witness;  and  that  all  the  rest  of  the 
witnesses,  except  one  Clarke^  were  actually  exa- 
mined at  HaydorHs  trial* 

Lord  Mansfield — If  the  court  were  to  defer  pro- 
nouncing judgment  against  Haydon^  he  could  not  be  a  witness 
upon  the  trial  of  this  indictment  for  perjury  against  Burbage; 
because  he  is  so  much  interested  in  the  event  of  it*  And  the 
other  witnesses,  all  but  Clarke^  have  already  been  examined 
upon  HaydorCs  trial;  and  it  does  not  appear,  but  that  Clarke 
might  have  been*  Therefore  there  is  no  reason  to  defer  our 
j\^gment* 

Mr.  Justice  Wilmot  entirely  concurred  with  his 
Lordship. 

And  Mr.  Justice  Denison  shewed  no  Qiarks  of  dissent* 

Whereupon,  (the  time  for  bringing  an  action  being  now 
elapsed^  the  defendant  Haydon  came  into  court:  and 

The  Court  committed'him,  and  ordered 4iim  to  be 
brought  up  again  on  thfa  present  Saturday^  to  receive  judg- 
ment; which  was— 

To 
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To  pay  a  fine  of  2O0L  and  be  imprisoned  for  3  mondas,       1763. 
and  until  die  fine  be  paid.  ^ 

V.  post.  p.  144a  under  22d  yune  t763.  v, 

T.Hatdok. 

Palmer  vers.  Needham.  Monday,  9  May 

1763. 
^H£  original  demand  was  only  3/..  13^.  6dL    The  plain-  Special  baildis- 
X     rifi*  brought  an  action  for  it;  and  obtained  judgment,  chjirrcd,  origU 
widi  coslf.   The  debt  and  costs  amounted  to  above  10/.    The  undw^tw    "*^ 
plaintiff  then  brought  an  action  of  €kbt  upon  this  judgment;  pounds.  See  1 
and  held  the  defendant  to  special  baiL  Tidd  86.  2  StPiL 

^  975. 1077.  post. 

Mr.  Solicitor  General  had  obt^ed  a  rule  to  shew  cause  2117. 
why  the  bcnl'piece  should  not  be  discharged^  and  common  bail  , 

be  accepted. 

Mr.  Eliab  Harvey  now  shewed  cause ;  and  insisted,  that 
whether  it  was  or  was  not  necessary  to  give  special  bail  in  - 
this  case,  yet  as  it  was  actually  given^  it  ought  not  to  be  dis^ 
charged. 

But  THE  Court  were  very  clear,  that  as  the  original 
debt  was  under  10/.  the  inhancement  of  it  by  adding  the  costs, 
and  so  raising  the  total  to  above  lOL  was  not  sufficient  to  oblige 
the  defendant  to  give  special  bail;  the  intention  of  the  act  be- 
ing only  **  TTiat  special  bail  should  be  required  where  the  ori' 
**  ginal  debt  amounted  to  upwards  of  that  siun."  And  they 
i^ere  equally  clear,  that  as  special  bail  ought  no^  to  have  been 
at  all  required,  the  bail-piece  must  be  discharged,  (though  ac- 
tually taien,)  and  common  bail  accepted. 

Note — There  was  judgment  by  default;  and  a  writ  of  ^  g^  ^^^ 
error  brought:  and  it  was  part  of  the  motion,  "  To  1  wiis.  120. 
'♦  stay  execution  till  four  days  should  be  expired  Cowp.  72. 3  T. 
^  after  the  determination  of  the  writ  of  error."        ^'  '^^' 

Rule  made  absolute. 
Le  Breton  vers.  Braham.  Friday,  13 

May  1763. 

UPON  the  motion  of  Mr.  Caldecott  (made  on  Saturday  piainii    ought 
last)  on  behalf  of  the  defendant,  the  court  gave  him  a  to  pive  dpfenr 
rule  upon  the  plaintiff  (who  was  by  profession  an  attorney)  to  '^f  IJ^^j'^**^^^^' 
shew  cause  why  proceedings  should  not  be  stayed  till  he  should 
give  the  defendant  an  account  of  his  demand;  and  that  the  de- 
fendant 
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1763.       fendant  have  time  to  plead,  till  such  account  be  given  her  by 
Le  Breton   the  plaintiff. 

^'  He  moved  it  upon  an  affidavit  "  That  the  plaintiff  refused 

a  ^Q  acquaint  her  with  the  nature  or  particulars  of  his  de- 
'^  mand;  and  that  she  had  offered  to  pay  him,  immediately, 
**  whatever,  was  due  to  him  from  her." 

It  was  an  action  for  money  lent,  and  monies  laid  out  to  her 
use. 

Lord  Mansfield  thought  it  reasonable  that  in  ail 
cases,  (as  well  where  attomies  were  plaintiffs,  as  where  other 
persons  were  plaintiffs,)  the  plaintiff  ought  to  give  the  defen- 
dant an  account  of  the  particulars  of  his  demand. 

The  present  motion  ended  in  a  rule  of  reference  to 
the  master  (by  consent,)  to  see  what  was  due« 

The  End  of -Ba*^<?r  Term  1763.  3  G.  3. 

Note — Mr.  ytistice  Foster  was  absent  a// this  term. 


Trinity 
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•  Mr.  yusticr 
FosTBR'sbealib 
did  not  permit 
him  to  come  to 
Wettminttar-haU 
during  this 
whole  term. 


Rex  vers.  Showier  and  Atter, 

MR.  Eliab  Harvetji  shewed  cause  against  quashing  an 
order  of  sessions  which  confirmed  an  order  of  two 
justices  of  Uncolnshire-Lindseyy  nominating  and  appointing 
Thomas  Showier  and  John  After ^  bemg  substantial  house- 
holders of  the  township  or  village  of  Hough  in  the  said  parts, 
to  be  OVERSEERS  of  the  poor  of  the  said  township  or  village 
of  Haughy  for  the  year  next  ensuing,  according  to  the  direc- 
tion of  the  statute  in  that  case  made  and  provided;  and  also 
against  quashing  the  said  original  order  of  the  two  justices. 
Tne  case  was,  as  follows. 

Thomas  Showler,  one  of  the  said  overseers  so  appointed, 
Ibavmg  appealed  to  the  general  quarter-sessions,  from  this 
w^arrant  or  order  of  appointment,  the  first  sessions  adjourned 
H  to  the  next.  They  state,  that  it  appears  to  them,  that  the 
ssud  John  Atter  in  the  said  appointment  named  is  a  ^ib^-/a^0t<r- 
en  and  that  the  ^aid  place  called  Hough  consists  of  a  capital 
yn^nuage^  in  which,  Thomas  Showier  in  the  said  appointment 
named,  with  all  his  family  dwells;  and  of  two  small  ancient 
cattages;  and  of  one  other  small  cottage^  lately  built;  all  which 
cottages  are  let  along  with  the  scad  capital  messuage  and  the 
farm  thereunto  belongings  to  the  said  Thomas  Showier;  and  of 
another  tenement^  part  of  the  said  capital  messuage;  and  all  of 
them  inhabited  by  families;  and  that  one  of  the  cottages  is 
inhabited  by  the  said  John  Atter  and  his  family;  and 
another  of  the  said  cottages  is  inhabited  by  another  day-la- 
bourer, and  his  family;  and  the  other  of  the  said  cottages  is 
inhabited  by  a  shepherd  and  his  family;  and  the  tenement 
part  of  the  said  capital  messuage  is  inhabited  by  a  poor  widow 

and 


(1  BUck.  Rep 
419.  S.  a) 

Friday,  3  June 
1763. 

Order  for  tlie 
appointment  of 
overseers  of  the 
poor  for  viQage 
or  township 
quashed,  be- 
cause the  place 
was  not  so.  2 
Stra.  1004.  ion. 
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1763.        and  her  5  children:  a// which  occupiers  of  the  said  cottages, 

7^~         and  of  the  said  tenement  part  of  the  said  capital  messuage,  arc 

^  under-tenants  to  the  said  Thomas  Showier.  The  said  court  of 

Showler    sessions  therefore  orders  and  adjudges  **  That  Haugh  aforc- 

and  Another.  "  said  is  a  village  or  township;  and  that  the  said  warrant  or 

"  order  of  appointment  be  confirmed.^'* 

Mr.  Harvey  and  Mr.  Kempy  in  answer  to  the  two  objectioiis 
that  had  been  made  to  these  orders,  (viz.  1st.  "  That  Ae  facts 
"  stated  shew  that  this  place  is  neither  a  township  nor  a  vU- 
"  lagei*^  2dly.  "  That  Atter  appears  to  be  only  a  labourer^ 
"  not  a  substantial  householder;")  insisted, 

1st.  That  the  sessions  have  determined  right  in  adjudging 
Haugh  to  be  a  village:  for,  it  appears  upon  the  state  of  the 
case,  to  be  so. 

1  Inst.  115.  defines  a  village,  as  consisting  ex^hiribus  num- 
sionibus  et  phtribus  vicinis.  And  here  are  ^t?^* distinct  man- 
sions: which  number  answers  to  the  term  ^^plures*^ 

And  both  Spelman^s  Villare  Anglicanum  and  CambderCs 
Britannia  mentioned  this  place  as  a  village:  which  is^  at  least, 
a  reason  for  sending  the  order  back  to  the  sessions,  in  order 
that  the  facts  may  be  more  fully  stated. 

They  said,  the  two  cases  cited  out  of  Sir  yohn  Strangest 
Reports,  viz.  2  Sir  y.  S.  1084.  Denham  v.  Dalham^  and  2  Sir 
y.  S.  ion.  Stoke-prior  and  Grafton^  are  not  applicable  to  the 
§  See  my  Settle- present  case.  For,  the  §  former  was  upon  an  order  of  re- 
mf  nt  Cases,  No.  moval:  and  SouthwoiUd^zA^  the  extraparochial  place,  consist- 
Wtani^^f  D^n*'^  ^^  ^^^^  ^^^  houses  and  two  families;  which  could  not  be 
ham.  "  called />/wre*f.  The  latter  was  a  nobleman's  seat,  converted 

t  See  my  Settle-  within  time  of  memory  into  five  houses  and  farms:  but  that 
ment  Cases*  No.  ^^g^  ^^^  never  arfnied;  and  the  rule  was  made  absolute  widj- 
31.  Rex  V.  Inna-      ^  j  r 
bitants  of  the      ^^^  defence. 

manor  of  Graf-  »t,        i^  i       t  i  •  i       r      •  • 

ton.  -l  i^E  Court  were  clearly  and  unanimously  ot  opinion 

"  That  both  these  orders  ought  to  be  discharged.*' 

Lord  Mansfield  obsen^ed,  that  by  this  method,  a 
place  might  be  made  into  a  village  which  in  fact  was  not  so; 
and  the  inhabitants  of  it  might  by  this  contrivance  withdraw 
themselves  from  contributing  towards  the  support  of  the  poor 
of  their  parish. 

If  it  be  really  a  vill,  you  may  make  another  appointment. 

Mr. 
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Mr.  Justice  Wilmot  cited  and  laid  a  good  deal  of  1763. 
stress  upon  a  case  in  M.  1740, 14  G.  2,  jB.  J?.  *  Rex  v.  Inhabi-  ^[^^ 
fonts  ofWelheck:  which  Mr.  Justice  Denison  also  said  he  very  ^ 

well  remembered.  It  was  a  mandamus  to  appoint  overseers  in     Showler 
and  for  the  milage  of  Welbeck:  and  the  return  was,  "  That  it  and  Another. 
**  was  extraparochial,  and  is  not  nor  was,  nor  is  or  ever  was  •  y.  2  sir  y.  s. 
^  reputed  to  be  a  village  pr  a  township;  and  therefore  they  1143. 
"  cannot  appoint  any  persons  to  be  overseers  of  the  poor  of 
**  iu''  And  this  return  was  allowed;  upon  the  principle  "  That 
**  the  court  have  no  power  to  issue  such  mandamus^  but  upon 
**  the  supposition  of  its  being  a  vill  or  township." 

Both  orders  quASHED. 

Note — ^Their  answer  to  the  2d  objection  was,  that  the 
original  order  expressly  called Atter  "a  substantial  house- 
holder:' 

But,  as  the  Court  were  so  clear  against  the  orders 
upon  the  Jtrst  objection,  as  to  allow  it  without  even 
hearing  the  counsel  who  were  to  argue  in  support  of  it; 
this  second oh]Qci\on  was  not  discussed,  nor  even  entered 
into. 

^      Bates  wr^- Gamble-  *  f*^"^^^*,* 

June  1763. 

UPON  the  application  of  an  insolvent  debtor,  on  32  G.  2.  When  insolvent 
c.  28.  $13.  the  court  ordered  the  petitioning  debtor  ^^^^![^J^*^^ 
to  be  brought  up  again  upon  the  last  day  of  this  term,  (instead  second  time* 
of  the  first  day  of  the  following  term.)  For,  this  last  act  ftp-  439.  (Part. 
oiily  directs,  in  general "  That  the  court  shall  by  order  or  rule  ^^  $  ^*^) 
"  cause  the  petitioning  prisoner  to  be  brought  up  on  some  other 
"  day  to  be  appointed  by  such  said  Court,  some  time  at  fur- 
**  thest,  within  the  first  week  of  the  term  next  following  the 
**  time  of  such  examination;  but  sooner,  if  any  such  court 
^  shall  so  think  ftJ*^  And  as  these  persons  live  both  in  the 
same  town,  and  the  plaintiflF  has  already  had  a  copy  of  the 
schedule  14  days  at  least,  (as  the  act  requires,)  it  would  be 
hard  to  keep  the  defendant  in  prison  during  the  whole  long 
vacation. 

N.  B.  By  2  G.  2.  c.  22.  §  9.  p.  424.  If  the  creditor 
be  not  satisfied,  but  shall  desire  further  time  to  inform 
himself,  the  court  shall  remand  the  prisoner,  and  appoint 
another  day  some  time  wthin  the  first  week  of  the  term 
next  following,  (which  was  the  former  practice.)  But 
the  present  act  leaves  the  time  of  bringing  the  prisoner 
up  again,  to  the  discretion  of  the  court. 

Glover 
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(1  Black.  Rep. 
396.  399.  405. 
422.  S.  C.) 
Tuesday,  7 
June  1763. 
Insurance  on 
H^ds  does  not 
extend  to  pes- 
.  pondentia  in- 
terest. See 
Farke  10, 11. 


Trinity  Term  3  Geo.  3.  B.  K. 

Glover  vers.  Black. 

THIS  was  a  case  reserved  at  the  sittings  before  Lord 
Mansfield^  at  Guildhall^  after  Michaelmas  term  1762. 

It  was  an  action  on  the  case  upon  ?i policy  qfinsuranceheaT- 
ing  date  the  16th  of  December  1760,  made  on  goods  and 
MERCHANDIZES  loadeti  Of  to  be  loaden  on  board  the  good  ship 
or  vessel  called  the  Denham^  whereof  was  master  captam 
William  Tryon^  "  at  and  from  Bengal  to  any  ports  or 
**  places  whatsoever  in  the  East  Indies^  until  her  s«fe  arrival 
"  in  London:'*'*  which  policy  was  underwritten  by  the  defen- 
dant for  200/.  for  a  premium  of  lOLper  cenU 

The  plaintiff  declared  for  a  total  loss. 

The  defendant  pleaded  the  general  issue. 

The  cause  coming  on  to  be  tried  at  Guildhall^  London^  oft 
1st  December  1762,  before  Lord  Mansfield^  it  appeared  m 
evidence, 

That  the,  defendant  underwrote  the  policy  and  received 
the  premium,  as  stated  in  the  declaration. 

That  before  the  underwriting  of  the  policy,  the  plaintiff 
had  lent  to  William  Try  on  the  master  of  the  sWp,  upon  the 
GOODS  then  loaden  and  to  be  loaden  on  board  the  said  ship  on 
account  of  the  said  William  Tryon^  the  sum  of  764/.  at  respon- 
dentia: for  which  a  respond ENTiA-ion^/  was  executed  by 
captain  Try  on  and  one  Joseph  Bustoll  to  the  plaintiff.  The 
bond  was  in  common  form;  and  recited  **  That  the  above 
"  named  Alphonsus  Glover  had  on  the  day  of  the  date  lent  and 
**  advanced  unto  the  above  bounden  William  Try  on  the  sum 

"  of  764/.  UPON  THE  MERCHANDISES  AND  EFFECTS  ladcU  and 

"  to  be  laden  upon  the  account  of  the  said  William  Try  on  on 
"  board  the  good  ship  or  vessel  called  the  Denham^  of  the  bur- 
*'  then  of  499  tons  or  thereabouts,  now  in  the  river  of  Thames^ 
"  whereof  he  the  said  William  Tryon  is  the  commander." 
And  the  condition  was,  "  That  if  the  said  ship  should  with 
*'  all  convenient  speed  proceed  andsail^ow  and  out  of  the  scad 
"  river  of  Thames  on  a  voyage  to  any  parts  or  places  in  the 
**  East  Indies^  China^  Persia  or  elsewhere  beyond  the  Cape  of 
"  Good  Hope ^  and  from  thence  should  sail  and  return  mto  the 

"said 
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"  said  river  of  Thames  at  or  before  the  end  or  expiration  of       1 763. 

**  36  calendar  months  to  be  accounted  from  the  day  of  the      "Z        * 

**  date  of  these  presents;  and  that,  without  deviation  (the      ^^^^«* 

**  dangers  and  casuakies  of  the  seas  excepted;)  and  if  the       Bla'cj^ 

^  avovebounden  Wiiliam  Tryon  and  Joseph  BtistoU^  or  either 

•'  of  them,  their  or  either  of  their  heirs,  executors  or  adrai- 

"  nistrators  should  within  30  days  next  after  the  said  ship  or 

**  vessel  should  be  arrived  in  the  said  river  of  Thames  from 

•*  the  said  voyage,  or  at  the  end  and  expiration  of  the  said 

**  36  months  to  be  accounted  as  aforesaid  (which  of  the  same 

*^  times  shall  first  and  next  happen)  well  and  truly  pay  or 

**  cause  to  be  paid  unto  the  said  Alphonsus  Glover  his  execu- 

**  tors,  administrators  or  assigns  the  sum  of  1008/.  and  9*.  of 

"  lawftil  mone^  of  Great  Britain^  together  with  12/.  and  4*. 

**  of  Kke  lawnil  money  by  the  month,  and  so  in  proportion 

**  for  a  greater  or  lesser  time  than  a  month,  for  all  such  time, 

^^  and  so  many  months  as  shall  be  elapsed  and  run  out  of  the 

*'  said  36  months  over  and  above  20  months  to  be  accounted 

"  from  the  date  of  these  presents;  or  if  in  the  said  voyage 

"  and  within  the  said  36  months  to  be  accounted  as  aforesaid, 

**  an  UTTER  LOSS  of  the  said  ship  by  fire,  enemy's  men  of 

^  war,  or  any  other  casualty,  shall  unavoidably  happen,  and 

**  the  said  William  Tryon  and  Joseph  Bustoll  or  either  of 

"  them,  their  or  either  of  their  heirs,  executors  or  adminis- 

**  trators  should  within  36  calendar  months  next  after  such 

^  loss  pay  and  satisfy  imto  the  said  Alphonsus  Glover  his  ex- 

"  ecutors,  administrators  or  assigns  2Ljust  and  proportionable 

**  AVERAGE  on  all  the  goods  and  effects  of  the  said  William 

^  Tryon  czmed/rom  England  on  board  the  said  ship,  and  all 

*'  other  goods  and  effects  which  the  said  William  Tryon  shall 

*'  acquire  during  the  said  voyage^  and  shall  not  de  unavoid- 

**  abiy  lost;  then  the  above  written  obligation  to  be  void;  or 

"  else  to  be  and  stand  in  full  force,  virtue  and  effect." 

That  on  the  31st  of  March  1760,  the  said  ship  Denham 
was  at  Fort  Marlborough  in  the  East  Indies^  within  the  limits 
insured ;  and  had  then  and  at  the  time  of  the  loss  hereafter 
mentioned,  divers  goods  and  merchandizes  on  board  her^ 
which  were  the  property  of  the  said  William  Tryon,  and  of 
grecJter  value  than  all  the  money  he  had  borroxved. 

That  on  the  said  31st  of  March  1760,  the  said  ship,  with 
her  lading  on  board  her,  was  burnt  at  Fort  Marlborough 
aforesaid;  and  thereby  all  the  goods  ajid  merchandizes  afore- 
said of  the  said  William  Tryon  were  totally  consumed  and 
lost. 

This /^roo/'being  given  of  the  plaintiff's  interest,  the 

jurv  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of 

Vol.  m.  Y  thti 
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1763.       the  courts  **  Whether,  on  this  evidence^  the  plaintiff  wM  ia- 
qJ^^^^j^      "  titled  to  recover  on  this  policy." 

*  ^  y'  See  the  statute  of  19  G.  2.  c.  37.  §5.  whereby  it  is  en«- 

acted  "  That  all  money  to  be  lent  on  bottomree  or  at  re- 
^^  sponderUtay  upon  any  ship  belonging  to  any  of  his  ma^ 
"  jesty's  subjects  bound  to  or  from  the  Ea»t  Indies^  shall 
"  be  lent  only  on  the  ship^  or  an  the  merchandize  or  ef- 
^^fects  on  board  of  such  ship;  and  shall  be  so  es^ressed 
^^  in  the  condition  of  the  bond;  and  the  benefit  of  salvage 
^^  shall  be  allowed  to  the  Under  his  agents  or  assigns; 
^^  WHO  ALONE  shall  have  a  right  to  make  assurance  on 
"  the  ^lONEY  so  lent*  And  no  borrower  of  money  on 
**^  bottomree  or  at  respondentia  shall  recover  more  on  any 
*'^  assurance,  than  the  value  of  his  interest  on  the  ship  or 
"  in  the  merchandizes  or  effects  on  board;  exclusive  of 
^'  the  money  so  borrowed.  And  in  case  it  shall  smpear 
^'  that  the  value  of  his  share  in  the  ship  or  in  the  effects 
"  on  board  doth  not  amount  to  the  Jull  sum  or  sums  he 
**  hath  borrowed,  such  borrower  shall  be  responsible  tit 
**  the  lender  for  so  much  of  the  money  borrowed  as  he 
^^  hath  not  laid  out  on  the  ship  or  merchandizes  laden 
^  thereon,  with  lawful  interest  for  the  same,  together 
"  with  the  assurance  and  all  other  charges  thereon,  m 
^^  the  proportion  the  money  not  laid  out  shall  bear  to  th^ 
"  whole  money  lent,  notwithstanding  the  ship  and  mcr* 
"  chandizes  be  totally  lost^** 

This  case  was  first  argued  on  Tuesday  1st  of  February 
lY63,  by  Mr.  Totes  for  the  plaintiff,  and  Mr.  Harvey  for  the 
defendant;  and  again  on  Tuesday  26th  of  Aprils  by  Mr.  Mor- 
ton for  the  plaintiff,  and  Mr.  Solicitor  General  (Norton)  for 
the  defendant. 

The  Counsel  for  the  plaintiff  insisted  that  the  lender  of 
this  money  had  an  interest  in  the  goods,  though  they  were 
the  property  of  the  borrower :  the  lender  is  the  trader ^  against 
the  risque  of  the  sea. 

Respondentia  is  an  interest  that  may  be  insured:  and  it  is 
not  necessary  to  specify  in  the  policy^  *'  That  it  is  a  respon- 
**  dentia  interest  only^  which  is  insured.*'  It  appears  by  19  G* 
2.  c.  37.  §  5.  that  a  respondentia  interest  may  be  insured  as 
merchandize:  and  this  insurance  is  upon  goods  and  merchan- 
dize. 

Here  could  be  no  fraud:  nor  is  any  pretence  of  fraud 
proved*  If  the  insurer  had  had  a  double  interest,  both  of  goods 
^d  of  respondentiaj  the  insurance  would  have  covered  both. 

Thev 
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Thcjr  dte^tVtfditt  et  al.  V.  The  London  assurance  company,*        1 763. 

where  Meybohm  and  Tamesz  had  bodi  of  them  consigned  — "Z 

goods  to  Amyand;  and  both  insured:  and  it  was  holden  that      ^^-over 


as  each  had  a  separate  interest,  each  might  insure*  Bi  ack 

Th«  CotTwftix  for  the  defendant  msisted,  that  the  IcTtder  of*  ^- g5*^»  ^^^-  ^* 
money  mpon  respondentia  has  no  interest  at  all  in  the  goods  ^^' 
that  the  borrower  either  carries  out  or  may  acquire  in  India: 
and  consequendy*,  he  can  not  insure  them.  The  borrower 
had  die  whole  tBsposal  of  them:  he  was  only  bound  to  allow 
for  the  salvage,  if  any  happened  upon  the  loss  of  diem.  The 
whole  of  the  bond  turns  upon  the  ship's  returning  in  safety. 
The  lender  has  nothing  to  do  with  die  goods. 

"This  therefore  differs  gready  firom  a  mortgage^  where  the 
thing  mortgaged  is  bound  to  the  payment  of  the  debt;  and 
Aerefore  ^property  in  the  thing  mortgaged  is  vested  in  the 
mortgagee,  and  he  may  insure  it:  whereas  the  lender  on  res- 
pondentia h2&  no  sort  of  property  or  interest,  either  general  or 
special,  in  the  goods. 

Upon  East  India  voyages,  five  things  may  be  insured;  Diz. 
goods,  respondentia^  bottomree,  freight,  and  the  ship  itself: 
but  it  is  absolutely  necessary  that  each  be  particularly  spegi- 
rixD  in  the  policy:  and  die  respondentia^nterest  in  mis  case 
ou^t  to  have  been  so.  For,  an  insurance  on  a  ship  is  no  in- 
surance of  freight  J  though  it  be  the  same  owner:  much  less  is 
the  general  insurance  on  goods j  the  property  of  one  person,  an  • 
insurance  of  a  respondentia-interest  of  another  person. 

An  insurance  on  goods  can  only  mean  such  interest  as  the 
proprietor  of  the  goods  had:  and  Yiert^e  property  and  posses- 
^ion  both  remained  in  Captain  Try  on  only* 

The  under-writer  ought  to  be  apprized  what  it  iSy  that  lie 
docs  insure:  and  it  is  extremely  easy  for  the  insured  to  spe- 
cify this  pardcular  interest.  But  the  insurer  can  not  other- 
wise be  ap{»ized  of  it:  and  it  would  be  most  unreasonable  that 
die  insured  should  avail  himself  of  a  concealed  particular  in- 
terest, under  a ^en^a/ expression,  contrary  to  custom  and 
usage* 

There  is  a  setded  known  form  of  insuring  the  respondentia 
and  the  bottomree  interest  specifically  and  nominatim.  And 
this  is  the  very  first  instance  of  such  a  claim  as  this,  except 
diat  of  one  Mr.  Edwards^  of  a  loss  founded  upon  a  respon- 
dentia- 
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1763.       dentia-hond:  But  there  the  insurers  refiised  tb  pay  it;  and 
Glover      Edwards  acquiesced^  and  received  back  his  premium.  . 

""'  The  custom  of  all  insurances  is  to  mention  the  thing  insured 

Black,  precisely:  and  a  strong  reason  why  it  ought  to  be  ascertained j 
is,  because  the  course  of  returning  the  premium,  or  part  of  it^ 
differs  according  to  the  different  nature  of  the  thing  insured* 
The  under- writer  returns  to  the  insured  so  much  of  the  pre- 
mium as  there  was,  in  fact,  no  risque  upon.  But  there  would 
be  an  end  of  all  chance  of  that,  if  the  lender  of  money  on  re^^ 
pondentia  could  insure  \t  as  goods:  for,  (/*the  ship  came  home 
safe,  he  might  r^cdv^A/>  whole  premium  back,  upon  shew- 
ing "  That  he  had  no  goods  on  board;"  and  yet  might  keep 
this  his  respondentia  interest  in  petto,  to  claim  upon  it^  in 
case  the  ship  should  be  (as  it  was  here  in  fact)  lost. 

Thttcfore  f  root  o{  Si  respondentia-interest  only  is  no  evi-" 
dence  to  subject  the  insurer  to  the  payment  of  the  money  thus 
pretended  to  be  insured  by  the  lender  without  specifying  it. 

According  to  the  latitude  here  taken,  the  insured  might 
make  his  election  after  the  event;  and  it  would  lie  quite  open 
to  fraud  and  uncertainty^  if  he  should  be  left  to  declare  in 
future,  what  it  was  that  he  meant  to  insure,  after  the  event 
has  happened.  This  cannot  but  be  initroductive  of  fraud. 

Nay  fiirther,  this  is  a  fraud.  This  money  lent  is  to  be  re- 
paid on  the  return  of  the  ship  to  the  port  of  London;  the 
risque  is  "  At  said  from  London  to  London:  whereas  the  pre- 
"  sent  insurance  is  only  "  At  ondfrom  Bengal  to  London;^* 
which  is  enough  to  answer  for  the  safe  bringing  home  of  Glo» 
ver*s  goods  from  India;  but  was  only  an  insurance  of  A^y^his 
respondentia-intertst;  as  an  insurer  on  respondentia  runs  the 
risque  of  the  zvhole  voyage.  Therefore  it  never  was  originally 
intended  to  include  the  respondentia-mtertst  in  the  present 
policy.  So  that  here  is  an  apparentyrot^upon  the  face  of  the 
pdlicy. 

By  19  (?.  2.  c.  37.  (which  was  made  to  prevent  wagering 
policies,)  the  insured  ought  to  have  an  interest  on  boardy 
equal  to  the  sum  insured.  In  respondentia-insurances  there  is 
ahvays  a  clause,  "  That  the  resporukntia-hond  shall  of  itself 
"  be  a  proof  that  there  is  such  an  interest  on  board  :'*  and  the 
PREMIUM  is  accordingly.  Many  insurers  will  not  insure  re*- 
'  pondentta-mterest  at  all:  and  that  very  circumstance  proves 
that  it  ought  to  be  specifically  named. 

In 
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In  case  of  a  general  average ^  the  insurers  of  a  respondentia'       1 763. 
interest  never  contribute:  Ae  average  is  always  contributed  """"^     • 
to  by  the  insurers  on  the  goods* 


In  GodirCs  case,  both  the  insured  had  a  property  in  the 
goods.  But  that  case  is  by  no  means  a  proof  "  That  a  respon^ 
efentia-interest  can  be  insured  as  goods. 

Therefore  they  concluded  that  the  phiintiff  can  not  reco- 
ver up<Hi  this  policy,  without  shewing  some  interest  in  the 

OOODS. 

The  Cotnf  SEl  for  the  pl^tiff,  in  reply,  said  this  was  the 
plainest  case  possible. 

Before  19  G.  2.  c«  37.  Any  man  might  have  been  insured, 
though  he  had  no  interest  at  alL  Since  that  act,  it  is  necessary 
to  prove  an  interest.*  *  5  ^ 

A  respondentiaAsxttttst  is  an  interest:  and  there  is  no  more 
reason  for  specifying  this  interest,  than  for  specifyingthe/ar- 
ticular  sorts  of  goods  insured.  The  plaintiff  was  a  creditor 
upcm  the  voyage:  and  he  has  proved  his  loss. 

The  under-writer  could  not  have  been  in  a  better  case,  if 
he  had  known  what  sort  of  interest  the  plaintiff  had,  than  if 
he  did  not  know  it;  nor  could  he  have  expected  a  larger  pre" 
miumm 

It  may  perhaps  sometimes  be  the  interest  of  the  responden^^ 
tia  creditor,  to  name  it  in  the  policy;  because  it  frees  from        . 
avers^,  and  he  is  yet  entitled  to  the  benefit  of  salvage. 

As  to  fraud — ^the  lender  might  have  been  satisfied  to  stand 
his  own  insurer  outwards;  and  might  afterwards  see  reason 
to  insure  his  interest  homewards.  But  no  fraud  appears;  nc^ 
was  there  the  least  attempt  to  prove  any:  therefore  none  shall 
be  presumed  or  imagined. 

The  Court  took  some  time  to  think  of  this  case. 
And  now 

Lord  Mansfield  delivered  their  resolution;  (which, 
he  said,  they  had  very  fully  considered.) 

He  owned,  that  at  the  trial,  and  also  since,  upon  the  ar- 
gument here,  he  did  lean  to  support  this  insurance:  and  his 
reason  for  doing  so  was,  that  he  was  satisfied  of  it's  being  a 

fafr 


V, 

Black. 
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ir63.  fair  insuranoe;  and  that  Ae  doubt  ifriiich  had  taintti  v^  it 

— z:  was  only  occasioned  by  a  slip  in  omitting  to  specify  {as  it  w» 

UtovBR  intended  to  have  been  done)  **  ITiat  this  was  a  resp/sfukrtliit' 


V 


BiACit.       "  interest-" 


The  ground  of  supporting  tfiis  insurance,  if  it  could  have 
been  supported,  was  a  clause  olf  the  act  of  19  G.  2.  c.  3r. 
viz.  the  5th  section;  which  runs  in  these  words — "  That  all 
**  and  every  sum  and  sums  of  money  to  be  lent  on  bottomree 
**  or  at  respondentia  upon  any  ship  or  ships  belonging  to  any 
*'  of  his  majesty's  subjects  bound  to  or  from  the  East  In£es^ 
*'  shall  be  lent  only  on  the  9hip^  or  on  the  merchandize  or  ^KU 
'^^  laaen  or  to  be  laden  on  board  of  such  ship;  and  shall  be  ao 
"  expressed  in  the  condition  of  the  bond;  and  the  bene^t  of 
^^  sahag-e  shail  he  allowed  to  the  lender  his  agents  or  assigtis, 
^^  who  alone  shall  have  a  right  to  make  assurance  on  the  iM- 
**  ney  so  lent.  And  no  borrower  of  money  on  bottomree  or 
"  at  respondentia  as  aforesaid  shall  recover  more^  on  any  assu- 
^  ranee,  than  the  value  of  his  interest  <m  the  snip  or  in  Ac 
**  merchandises  or  effects  laden  on  board  of  such  ship;  «f- 
"  elusive  of  the  money  so  borrowed:  and  in  case  it  shaD  ap- 
"  pear  that  the  value  of  his  share  in  the  d^ip  or  in  the  mer- 
"  chandizes  or  effects  laden  on  board  doth  not  amount  to 
"  the  full  sum  or  sums  he  hath  borrowed  as  aforesaid,  sach 
''  borrower  shall  be  responsible  to  the  lender  for  so  much  of 
**  the  money  borrowed  as  he  hath  not  laid  out  on  the  ship  ot 
**  merchandizes  laden  thereon,  with  lawful  interest  for  the 
"  same,  together  with  the  assurances  and  all  other  charges 
^'  thereon,'  in  the  proportion  the  money  not  laid  out  awB 
"  bear  to  the  whole  money  lent,  notwithstanding  the  ship  and 
"  merchandizes  be  totally  lost.*' 

Now  this  act,  to  the  piupose  of  insurance^  considers  the 
borrower  as  having  a  right  to  insure  onlvfor  the  surplus  w- 
Rie^  over  and  above  the  money  he  has  borrowed  on  bottom- 
ree or  at  respondentia.  And  lenders  at  respondentia  or  on 
bottomree  may,  to  many  purposes,  be  ssdd  to  nave  a  lien. 

Yet  we  are  all  very  well  satisfied,  after  a  more  particriar 
.  consideration,  "  That  this  act  of  parliament  never  meanthr 
intended  to  make  any  alteration  in  the  manner  of  insurances. 
It's  view  was  to  prevent  gaming  or  xoagering  policies,  where 
the  insurer  had  no  interest  at  all.  And  if  the  lender  of  monejr 
at  respondentia  was  to  be  at  liberty  to  insure  for  more  than  to 
whole  interest^  it  would  be  a  gaming  policy:  for,  it  is  obvious, 
that  if  he  could  insure  all  the  goods ^  and  insure  his  responden- 
/itf-interest  besides^  this  would  amount  to  an  insurance  beyamd 
his  whole  interest. 

The 
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before  the  making  of  it;  and  provides,  *  that  on  all  actions  — ~ ^ 

brought  on  policies  of  assursmce,  the  plaintiff  or  his  attorney      ^^^^** 
or  agent  shall,  within  15  days  after  he  shall  be  require^d  by       ^  ^ 
the  defendant  or  his  attorney  or  agent,  declare  in  writinff »«  4  6  ^* 
**  What  sum  or  sums  he  hath  assured  or  caused  to  be  assuied      *  ^  ' 
**  in  the  whole,  and  what  sum  he  hath  borrowed  at  respon* 
**  dentia  or  bottomree  for  the  voya^  or  any  part  of  the  voy- 
**  age  in  question  in  such  suit  or  action,**  And  in  describing 
respondentia  interest,  it  gives  the  lender  alone  a  right  to  make 
insurance  on  the  money  lent.  So  that  this  act  left  it  upon  the 

PRACTICE. 

His  lordship  said,  he  had  looked  into  the  practice;  and  h^ 
found  that&ofr^mre^  soidrespondentia  are  a  particular  species  o£ 
insurance  in  themselves,  and  have  taken  a  particular  denomi- 
nation: and  he  could  not  find  even  a  dictum^  in  any  writer,  fo- 
reign or  domestic,  "  That  the  respondentia-creditor  may  in- 
*'  sure  upon  the  goods  as  goods.^^  And  in  this  very  case,  the 
r^^^7k/e72//a-interest  was  intended  to  have  been  speci^ed;  but 
was  omitted  to  be  so,  by  mistake. 

He  declared,  that  he  found,  by  talking  with  intelligent  per- 
sons very  conversant  in  the  knowledge  and  practice  oi  in- 
surances, "That  they  always  do  mention  respondentia-interest 
^  whenever  they  7nean  to  insure  it." 

This  their  present  determination  would  not,  he  said,  inter- 
fere with  fhat  of  Godin  et  aL  v.  London  assurofice  company^ 
with  regard  to  a  lien  on  the  goods ;  because  this  kind  of  in* 
terest  has  taken  a  particular  denomination. 

It  might  be  gready  inconvenient,  to  introduce  a  practice 
contrary  to  general  usage.  And  there  may  be  some  opening 
to  fraud  if  it  be  not  specijied. 

He  declared  the  ground  of  the  present  resolution  to  be 
this — ^  That  it  is  established  now,  as  the  law  and  practice  of 
**'merchantSyih^t  respondsntia  and  bottomree  must  be 
**  mentioned  and  specijied  in  the  policy  of  insurance."  But  he 
declared,  at  the  same  time,  that  they  did  not  mean  to  deter- 
mine jwi^ro/Zy,"  That  NO  special  interest  in  goods  may  be 
**  given  in  evidence,  in  other  cases  than  those  of  respondentia 
^  and  bottomree^  if  the  circumstances  of  the  case  shall  admit 
"of  it." 

Plaintiff  to  be  nonsij ited. 
Mayoi- 
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Tuesday, 

7  June  17<J8.  Mayor  of  Yarmouth  vers.  Eaton. 

Ton-thorough  'T^HIS  was  an  aaion  upon  the  case  on  assumpsit.  The- 
dT^^d^^to^**'  declaration  contained  ten  counts ;  which,  in  substance, 

shewn,  In  order  amounted  to  no  more  than  this^  that  the  plaintiiTs  and  those 
to  support  the  whose  estate  they  have,  have  had  and  received,  and  been  used 
i^T  *n^^il^  and  accustomed,  and  have  a  right  to  have  and  receive  a  cer- 
•64.  667.  ^^  TOLL  upon  exportation  of  com  and  grain  from  their  port 

<fro.  Car.  4ia  of  Great  Yarmouth  tQ  parts  beyond  sea:  and  that  the  defend- 
ant exported  certain  quantities  of  com  and  grain,  without 
paying  the  toll. 

The  defendant  demurred  specially  to  the  six  first  counts, 
and  also  to  the  ninth :  and  to  the  7th,  8th,  and  lOth  he  pleaded 
the  general  issue, "  non  assumpsit**^ 

The  plaintiflF  joined  in  demurrer,  upon  the  other  seven 
counts. 

•  The  present  argument  turned  singly  upon  the  catcse  of  de- 
murrer to  the  first  count,  (which  same  cause  was  also  assigned 
i|i  the  other  six  demurrers.)  So  that  it  will  be  sufficient,  if 
this  first  count  be  particularly  stated,  without  meddling  with 
the  rest. 

It  was  in  these  words — ^*'  Whereas  the  burroug^  of  Great 
"  Tarmouth  in  the  county  aforesaid  now  is,  and  from  thnc 
"  whereof  the  memory  of  man  is  not  to  the  contrary,  hath 
'*  been  an  ancient  burrough;  and  whereas  the  said  mayor,  al- 
^^dermen,  burgesses  and  commonalty  of  the  burrough  of 
"  Great  Tarmouth  aforesaid,  on  the  first  day  of  May  in  the 
*'  year  of  our  Lord  1 752,  and  long  before,  and  ever  since,  had 
"  and  received,  and  have  used  and  been  accustomed  and  of^ 
^^  right  ought  to  have  had  and  received,and  still  of  right  ought 
"  to  have  and  receive  a  certain  duty  or  toll,  called  mea* 
"  suragey  of  and  from  every  merchant  exporting  com  or  ^ 
*'  grain,  in  any  ship  or  vessel,  from  the  port  of  Great  Yarmouth ' 
"  aforesaid  to  parts  beyond  the  seas,  to  wit,  two  pence  by  the 
"  kst  for  every  last  of  com  or  grain  measured  and  exported 
"  as  aforesaid;  the  said  mayor,  sudermen,  burgesses  and  com- 
"  ihonalty  in  fact  say,  that  the  said  Christopher  Eaton^  between 
**  the  said  first  day  of  May  in  the  year  of  our  Lord  1752 
"and  the  first  day  of  April  in  the  year  of  our  Lord  1762, 
"being  a  merchant  exporting  as  aforesaid,  did* export,  in 
"  certain  ships  or  vessels  from  the  port  of  Great  Tar  month 

"  aforesaid 
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Mayor 

V, 

Eatoit. 


aforesaid  to  parts  beyond  the  seas,  divers  lasts  of  com  and       1763. 

grain,  to  wit,  30,000  lasts  of  com  and  30,000  lasts  of  "^ 

grain  measured:  by  reason  of  which  said  premises,  the  ^^^^^'^ 
said  Christopher  Eaton  became  liable  to  pay  to  the  said 
mayor,  aklermen,  burgesses  and  commonalty  the  sum  of 
500/.  of  lawful  money  of  Great  Britairiy  being  two  pence 
"  by  the  last  for  every  last  of  the  said  com  and  grain  so  ex- 
"  ported  by  him  as  aforesaid;  that  is  to  say,  at  Great  Tar* 
^^  mouth  aforesaid;  and  being  so  liable,  the  said  Christopher^ 
^^  in  consideration  thereof,  afterwards  to  wit  on  the  same  first 
*^  day  of  April  in  the  year  of  our  Lord  1762,  at  Great  Tar* 
*'*'  mouth  aforesaid,  undertook,  and  to  the  said  mayor,  alder- 
^^  men,  burgesses  and  commonalty  then  and  there  faithfully 
"  promised  to  pay  to  them  the  said  sum  of  500/.  when  he 
"  should  be  thereunto  afterwards  required.'' 

The  SPECIAL  cause  of  demurrer  was  assigned  bythe  defend- 
ant in  the  follow'mg  words — "  And  for  causes  of  this  de- 
"  murrer  in  law,  the  said  Christopher,  according  to  the 
"  statute  in  such  case  made  and  provided,  assigns  the  foUow- 
**  ing  objections,  that  is  to  say,  for,  that  the  said  mayor, 
"  aldermen,  burgesses  and  commonalty  have  not  shewn  or 
"  alkdged  in  the  said  first  six  counts  of  die  above  declaration, 
"  or  in  any  of  those  counts,  any  benefit  which  the  said 
"  CORPORATION />^r/irm  or  are  bound  to  pefform  to  the  pub- 

*^  Lie,  OR  ANT    CAUSE  Or  CONSIDERATION   whatsoever   UPON 

*'  WHICH  their  pretended  prescription  is  founded:  and  for 
^^  that  the  said  six  counts  are  and  each  of  them  is,  in  other 
"  respects,  insufficient  and  defective,  in  form,  £*fc." 

The  single  question  upon  this  demurrer  was,  ^^  Whether 
*'^  it  ¥ras  incumbent  upon  the  plaintiff,  in  this  action  on  as* 
^  sump^it  jto  set  forth  in  his  declaration  a  consideration  for 
**  the  toll  which  he  demands." 

It  was  argued,  first,  on  Friday  the  29th  of  April  last,  by 
Mr.  Totes  for  the  defendant,  and  Mr.  Wallace  for  the  plain- 
tiff; and  again  now,  by  Mr.  JVtlles  for  the  defendant,  and 
Mr.  Solicitor  General  (^Norton)  for  the  plaintiff. 

The  counsel  for  the  defendant  argued  that  as  this  was 
ncH  an  action  brought  against  a  wrong-doer,  for  a  tort;  but 
an  action  grounded  upon  a  demand  of  a  right,  it  was  ne- 
cessary for  the  plaintiff  to  shew  a  consideration  for  the  right 
he  demands:  and  to  prove  the  distinctioi\  between  actions 
against  wrong-doers,  for  torts;  and  actiotis  which  demand  a 
right;  they  cited  Owen  109.  Escot  againt  Laureny,  in  B.  R. 
And  it  is  more  especially  necessary  in  the  present  case,  as  this 

Vol.  III.  Z  is 
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1763.        is  a  claim  against  the  general  and  common  right  of  the  sub- 

^ ject,  which  is  antecedent  to  every  usage  and  prescripticm ;  and 

ARMOUTH   gj^mijcd  upon  a  prescription  which  affects  the  pubHc* 

J.  ^*    '  To  support  this  manner  of  reasoning,  they  cited  Cro*  Jac. 

^^^*  213.  Buckingham  v.  Costendine:  where  a  declaration  in  as* 
sumpsit  was  holden  to  be  ill,  because  it  did  not  shew  for  what 
cause  the  debt  became  due. 

Cpo.  Car.  710.         And  they  observed  that  a  main  can  not  prescribe  to  have 
thorough'toU  without  alledging  a  special  consideration* 

They  cited  and  argued  from  the  cases  in  2  So.  Abr.  522. 
Title  Toll^  letter  B.  pi.  1.  Sir  William  Jones  162.  Roy  v. 
Corporation  of  Boston.  Moore  574.  Smith  v.  Shepherd.  1  Mod. 
47.  Haspurt  and  Wills.  1  Mod.  104.  Warren  and  Prideaux. 
2  Lev.  96.  Prideaux  v.  Warne.  S.  C.  2  Lutw.  1519.  Wilkes 
V.  Kirby;  and  2  Sir  jf.  S.  1228.  Sarjent  v.  Reed.  And  4 
Mod.  319.  Warrington  v.  Moseley  proves,  they  said,  that 
some  reason  ought  to  be  shewn  why  this  duty  is  claimed. 
So  also  does  the  case  of  the  mayor  of  Nottingham  v.  Lam- 
bert^ 11,  12  G.  2.  in  C.  B.  on  a  special  verdict:  where,  no 
consideration  appearing,  the  court  would  not  intend  any^  and 
gave  judgment  against  the  plaintiflF. 

There  is  no  difference,  they  said,  between  it's  being  upon 
a  declaration^  and  it's  being  upon  a  plea;  where  the  question 
turns  upon  a  claim  of  right;  especially,  where  the  claim  is 
against  the  general  right  of  the  subject. 

They  made  a  difference  between  prescriptions  for  private 
rights  and  prescriptions  that  affect  tht public.  They  admitted.^ 
that  in  the  former  j  a  consideration  may  be  implied:  but  in  tfie 
latter,  a  sufficient  consideration  must  be  shexvn. 

They  admitted  also,  that  even  in  this  case,  if  it  had  ap- 
peared upon  the  declaration,  "  That  the  corporation  were 
**  OWNERS  of  the  port,  ^  that  would  have  been  a  «i{^dr;if  con- 
sideration. 

But  it  does  not  appear  any  where  upon  this  declaration, 
even  that  the  corporation  are  owners  of  the  port:  the  public 
arc  the  owners  of  it.  And  the  implied  consideration  for  a 
port-duty  can  only  be  where  the  plaintiff  is  owner  of  the 
port.  21  H.  7.40.  Hob.  175.  Topsail  v.  Ferrers. 

The  counsel  for  the  plaintiffs  answered,  that  thorough^ 
toll  has  no  similitude  to  the  present  case :  that  is  for  passing 
through  a  town,  in  the  highway;  which,  by  common  law 

and 


Digitized  by  VjOOQ IC 


Tiimty  Term  3  Geo.  3.  B.  R. 

and  comnion  right,  is  free  to  every  body.  Therefore  it  may 
there  be  necessary  to  adledge  a  special  consideration. 

But  the  present  case  implies  a  consideration:  it  is  a  port 
granted  to  the  corporation;  and  was  made  out  of  private  fro- 
sty: The  fubHc  therefore  in  diis  case  enjoys  a  benefit  wtiich 
it.  had  no  pretence  of  chum  to,  by  common  law:  and  thie 
(done  is  a  sufficient  consideration. 

2  Lutw.  1519.  Wilkes  v.  Kirby  is  the  same  point  as  the 
present:  and  though  that  case  was  not  determined,  yet  the 
court  strongly  inclined  **  That  the  owner  of  a  port  may  have 
**atoD  by  prescription,  without a//c^'»g" any  consideration.^'^ 

But  3  Lev.  37.  Mayor  and  commonalty  of  London  v.  Hunt^ 
in  the  Exchequer  Chsunber,  is  in  point,  it  was  assumpsit  for 
weighage  of  goods  brought  into  the  port  of  London:  and 
objection  was  taken,  "  That  there  was  no  consideration  for 
**  the  duty."  But  it  was  resolved  "That  the  defendant  had 
"  the  liberty  of  bringing  them  into  port;  which  is  a  place  of 
"  safety,  and  it  therefore  implies  a  consideration  in  itself." 

And  so  also  was  a  late  case  in  C*  B.  The  corporation  of 
Exeter  v.  Trinlet,  Tr.  32,  33  G.  2.  where  the  tide  to  the 
toll  was  set  out  precisely  as  it  is  here;  and  the  defendant  de« 
murred  generally  to" the  declaration.  The  case  was  twice  or 
thrice  argued  upon  this  very  objection  now  taken  here,  ^^  That 
"  no  consideration  for  the  duty  was  set  forth;"  and  all  the 
objecticms  there  taken  (which  were  the  same  as  were  now 
taken)  were  over-ruled:  and  it  was  holden,  "That  if  it  had 
"  gone  to  a  trial,  the  plaintiff  must  have  proved  a  tide; 
^^  and  that  a  liberty  to  bring  goods  into  a  port  is  in  itself  z. 
"jn0«^  consideration  for  the  toll." 

As  to  it's  not  appearing  upon  the  face  of  the  declaration 
"  That  the  corporation  are  owners  of  the  port,"— We  have 
shewn  *'  That  they  have  always  been  accustomed  to  receive  the 
"  toUj  and  that  they  always  have  received  it,  and  that  they 
"  arc  intitled  to  receive  it;"  and  all  this  must  have  been 
proved  at  the  trial,  if  it  had  gone  on  to  a  trial:  and  if  their 
being  owners  of  the  port  was  necessary^  it  must  have  been 
proved  at  the  trial. 

But,  however,  a  person  may  be  intitled  to  the  toll,  without 
being  owner  of  the  port:  for,  the  crown  niay  surely  grant 
the  duty  J  though  they  retain  the  port;  and  the  grantee  may 
prescribe  for  it. 

This 
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Yarmouth   ^^^  of  d^urror;  mi  it  is  thcreibre  usptm  the  same  foot  as 
1^^^      if  it  was  VLf^eneral  demurrer.   In  assumpsit^  the  debt  is  the 
consideration.  Hibbert  v.  Caurthorpy  Cartfu  276. 


Eatov. 


The  counsel  for  the  defendant,  in  reply,  admitted  diat 
if  goods  are  hroug^  into  a  port  and  unladed,  a  consideratioii 
for  the  duty  to  the  owner  of  the  port  shall  be  imjdied*  But 
here  die  plaintii&  do  not  shew  tharthey  had  any  sort  of  right 
to  the  port,  or  any  thing  to  do  with  it.  The  cases,  there- 
fore, wtiere  the  plaintifis  had  a  right  to  the  port,  do  not  ap- 
ply to  this  case,  where  they  have  it  not.  But  cases  of  dio- 
rough-toU  are  ^plicaUe  to  the  present  case;  as  they  prove 
^^  T^t  a  public  right  can  not  be  o^rM^ei/ without  a  considera- 
^^  tion.''  And  though  in  private  prescriptions,  a  considera- 
tion  may  be  implied;  yet  in  those  whidi  go  to  the  ahridg- 
.  ment  of  public  rights,  it  is  not  so. 

The  only  case  in  point  cited  on  their  side  is  that  of  the 
mayor  of  Exeter  y.Trinlet:  but  it  is  a  single  case;  and  is  ccm- 
trary  to  that  of  the  mayor  of  Nottingham  v.  Lambert;  and  was 
on  general  demuirer,  whereas  this  is  on  special  demurrer,  foi* 
Ma  eause  particularly  assigned.  Upon  a  general  demurrer, 
the  court  mi^^t  not  consider  it  as  matter  of  substance. 

^the  crown  could  grant  the  duty,  reserving  the  port; 
yet  the  plaintiflh  must  shew  the  grant* 

Lord  Mansfield— This  is  a  vexy  plain  case,  indeed. 
The  plaintiffs  set  out  that  they  have  a  right,  by  prescription, 
to  the  port-duties  of  Tarmcuth* 

The  question  is,  ^^  Whether  they  are  obliged  to  set  out  a 
^'  consideration.^ 

The  only  cases  like  the  present,  are  cases  for  port  duties: 
the  rest  are  all  out  of  the  case. 

The  MAKING  A  PORT  is  itself9L  consideration.  It  is  a  setf- 
evident  convenience  to  the  merchant:  it  speaks  fiH*  itself.  It 
may  ntoer  require  repair:  therefore  I  do  not  know  that  it  is 
necessary  to  shew  repair. 

The  ownership  of  die  soil  is  out  of  the  case. 

But 
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Butkere  is  tt  precedent  in  peintj  eatabikhed  by  a  judgmtnt  1/63. 

of  a  court  in  W^tmmater^HaUy  upon  aokmn  argament,  and^tT  " 

after  conaidering all  the  JDrakercasea  and  presents:  and  j^J|^^"   ' 

diis  jn'ecedent  is  punCtuaBy  fdlowed  in  the  present  case.  J 

This  alone  would  be  sufficient,  if  the  reason  of  the  thing  ^t^*'- 
ao  strong  as  it  is. 


Mn  Justice  Denisov  also  thought  it  good,  notwith- 
standing the  special  demurrer. 

He  though  the  title  s^jifficiently  shewn.  A  port  may  not 
want  repair  in  200  years. 

The  declaration  shews  a  prescriptive  tide  time  out  of 
mind,  for  these  port-duties.  The  consideration  is  self-eTi- 
dent;  viz.  the  benefit  to  the  subject.  It  is  not  necessary  to 
shew  that  the  corporation  are  owners  of  the  soil,  or  repair  it. 
It  is  not  now  necessary  to  shew  repairs  of  a  pew  in  a  chiu-ch; 
because  it  may  scarce  ever  want  repairing. 

And  here  b  an  established  precedent,  besides  the  self-evi- 
dent consideration.  This  is  not  like  the  case  of  toll-thorough. 

Mr.  Jusdce  Wilmot  remembered  the  case  of  the 
mayor  of  Nottingham  v.  Lambert;  and  observed,  that  though 
it  was  said  there  ^  That  the  plaintiffs  could  not  have  rc^ 
^  covered,  for  want  of  shewing  that  the  coqtoration  were 
^  lords  of  the  manor,"  yet  it  could  not  alter  die  judgment  in 
that  case. 

As  to  the  consideration^^lt  was  most  fully  setded  in  the 
case  of  the  mayor  of  Exeter  v.  Trinlet:  it  was  clearly  held, 
^  That  in  a  toU-thorough,  a  consideration  must  be  shewn,  be- 
^  cause  against  common  right;  but  that  a  port-duty  did  of 
**  itself  imLY  a  consideration,  to  support  it."  This  I  take  to 
besettled. 

Tlie  next  question  is,,  ^'  Whedier  the  corporation  have 
^  shewn  a  tide  to  receive  it."  And  I  thmk  there  is  such  a 
title  shewn. 

The  grown  has  a  rig^t  to  create  the  duty,  and  to  grant 
die  duty  to  another.  T&  prescription  is  equivalent  to  such 
a  grant;  and  presupposes  it. 

PerCurj^ 

JtnDGMCNT  for  the  PiAiKTirrs. 

But 
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ires.  But  Mr.  WUks  prayed  leave  to  wiAdraw  hb  demmrer, 

~ —  and  to  have  leave  to  plead:  which  the  court  thought  reason- 

Yaemouth  jJjJ^.  ^^  j^j.  Solicitor  General  consentinf,  (though  it  was 
^^y^^  asked  late,  and  after  a  rule  "  To  plead  as  they  would  stand 
Eatok.      *>yj'0  *e  «>^  granted. 

Lord  Mansfield— Well!  I  1k^  the  precedent  of 
this  declaration  is  now  sufficiently  estabhshed. 


(1  Black.  Rep.       Stephen  and  Another  vers.  Costor  and  Another, 

413.433.S.C.)  *^ 

gj^y*^®  J''"*nnHIS  was  a  special  case  reserved  ztmsi  prius  before 

Whapangewin    ^    Lord  Mmsf  eld  Bt  GuUdhalL 

London  are  not       -^  .  ^v  ^  -a    r  

intitledtowhar-     It  was  an  action  upon  the  case  on  assumpsit^  tor  whar- 

fkeefor^poods    FAGE  am/ CRANAGE  due  to  the  plaindffs  as  wharfingers  and 

uiuaden  into      possessors  of  Brook's  Wharf  in  London^  for  sundry  parcels 

bS^rfe^enedO^n^alt  brought  to,  and  unloaded  at  their  wharf. 

The  declaration  set  forth,  that  the  plaintiflEi  are  wharfin- 
gers, and  have  been  and  are  possessed  of  the  wharf,  &?c.; 
and  are  intitled  to  a  toll  of  6d.  a  score  for  all  malt  brought 
t6  and  unloaded  at  their  wharf:  and  it  set  forth  the  act  of 
parliament  of  22  C.  2.  c.  11.  $  21.  which  enacts  that  such 
rates  and  no  other  shall  be  taken  for  wharfage  and  cranagtas 
by  his  majesty,  with  the  advice  of  his  privy  council,  shall  be 
assessed  and  allowed  to  be  taken;  and  obliges  wharfingers, 
under  a  penalty,  not  to  refuse  to  suffer  any  goods  or  mer- 
chandize to  be  landed  or  shipped  at  or  fh>m  their  wharf,  at 
the  rates  aforesaid. 

It  likewise  set  out  sections  44, 45, 46.  of  the  said  act. 

Then  it  shewed,  that  an  order  of  council  was  made  on 
the  1st  of  March  1674,  pursuant  to  the  said  act  of  parliament 
of  22  C.  2.  c.  11.  $  21:  by  which  order,  malt  is  rated  at  6(/. 
per  score. 

Then  it  averred,  that  the  defendants  were  consignees  of 
the  cargo  of  a  West-country  barge,  which  came  loaded  widi 
malt  to  the  plaintiff's  sdd  wharf,  and  was  fastened  at  and 
lay  there;  and  that  part  of  die  said  loading  was  there 
landed,  and  other  part,  though  not  actually  landed  upon 
the  wharf  was  put  on  board  of  lighters,  whilst  the  said 
barge  remained  fastened  to  their  wharf.  And  therefore  Aey 

demanded 
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demanded  the  duty  of  ^.  per  score  upon  the  whole  cargo;  as       1763* 

well  what  was  so  put  on  board  the  lighters  whilst  the  barge  ""^ " 

was  FASTENED  to  their  wharf^  as  what  was  actually  landed  and^Ano^r 
UPON  it.  ^^ 

The  case  stated  for  the  opinion  of  the  court  was  as  follows*      ?^^^u 

That  an  order  of  assessment  or  allowance  of  rates  to  be  ta- 
ken at  Brookes  wharf  or  key,  mentioned  in  the  declaration, 
was,  on  the  1st  of  May^  1674,  made  by  his  late  majesty 
King  Charles  the  Second,  with  the  advice  of  his  privy  coun- 
cil, in  the  following  words,  viz. 

Whereas  by  a  late  act  of  diis  present  parliament  made  in 
the  two  and  twentieth  year  of  his  now  majesty's  reign,  in- 
titled  **  An  additional  act  for  rebuilding  of  the  city  of  Lon- 
*^  dbn,  uniting  of  parishes,  and  rebuilding  the  cathedral  and 
•*  parochial  churches  within  the  said  city,"  it  is  by  several 
clauses  in  the  said  act  contained  (amongst  other  things)  enac- 
ted, that  there  shall  be  left  a  convenient  tract  of  ground  all 
along  from  London  bridge  to  the  temple,  of  the  breadth  of 
forty  feet  of  assize,  fh>m  the  North  side  of  the  river  of 
Thames^  to  be  converted  to  a  key  or  public  and  open  wharf;  and 
diat  no  lighters,  boats  or  other  vessels  shall  lie  before  any  of 
the  said  wharfs  or  keys  between  the  places  aforesaid,  on  the 
North  side  of  the  said  river,  longer  than  shall  be  necessary 
for  die  loading  or  unloading  of  goods,  without  the  consent 
and  permission  of  the  said  wharfingers  or  proprietors  thereof; 
and  diat  it  shall  and  may  be  lawful  for  any  person  or  persons  to 
load  or  unload  any  goods  or  merchandizes  at  any  of  the  said 
wluffis  or  keys;  for  wharfage  and  cranage  whereof  every 
proprietor,  wnarfinger  or  other  persons  concerned  shall  and 
may  demand  and  receive  such  rates  and  no  other  for  the 
same,  as  shall  from  time  to  time  be  set  out,  appointed,  assessed 
and  allowed  by  his  majesty  with  the  advice  of  his  privy  coun- 
cil ;  a  table  of  which  rates  shall  be  hanged  up  at  every  of 
the  said  wharfs  respectively;  His  majesty,  this  day  present  in 
council,  having  considered  of  the  several  rates  in  the  sche- 
dule hereunto  annexed,  hath  and  doth  hereby,  with  the  ad- 
vice of  his  privy  council,  assess  and  allow,  set  out  and  appoint 
the  said  several  and  respective  rates  therein  contained,  and 
doth  order  and  appoint  that  the  same  shall  and  may  be  taken 
for  the  wharfage  and  cranage  of  all  such  goods  in  the  said 
schedule  also  mentioned  as  shall  at  any  time  hereafter  by  any 
person  whatsoever  be  brought  unto^  shipped  off,  loaden,  or  un- 
loadeny  at  Brookes  wharf  or  key,  adjoining  to  ^eenhithe  in 
London;  and  that  it  shaU  and  may  be  lawful  for  the  present 
owner  or  proprietor  of  the  said  wharf  and  his  heirs  and 


assigns 
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1 763.       assigns,  ies^es,  tenants  or  under-tenants,  from  time  to  time 

T  and  at  all  times  hereafter,  to  demand  of  and  receive  from 

and^Anofher  ^^^T  P^*^^^  ^^  persons  that  shall  hereafter  bring  any  goods 

^  UNTO,  ship  them  off,  and  load  or  unload  the  same  at  the 

Coster      aforesaid  key  or  wharf,  the  several  rates  for  cranage  and 

and  Another,  wharfage,  which  by  the  aforesaid  schedule  is  appointed  to  be 

paid  for  the  same,^  and  no  other :  and  to  the  intent  that  all 

persons  concerned  may  know  what  they  are  to  pay  for  the 

cranage  and  wharfage  of  tfieir  goods  as  aforesaid,  and  not 

to  be  imposed  upon  by  the  wharfinger,  and  made  to  pay 

more  than  their  just  due,  it  is  further  ordered  that  the  same 

be  printed  and  published;  and  that  a  copy  of  the  said  table 

and  rates  shall,  according  to  the  directions  of  the  afcM^said 

act  of  parliament,  be  kept  constantly  hanging  up  in  the  most 

public  part  and  place  of  the  said  wharf  or  key,  and  another 

at  the  custom-house  for  all  persons  concerned  to  resort  to  and 

make  use  of,  as  they  shall  have  occasion. 

That  in  the  schedule  annexed  to  the  said  order,  and  there- 
by referred  unto,  malt  is  rated  at  six  pence  the  score. 

That  the  plaintiffs  were,  during  the  time  in  the  declaration 
mentioned,  wharfingers,  and  jpossessed  of  Brookes  wharf  or 
key  abovementioned ;  and  intitled  to  the  said  rates. 

That  the  defendants  were  consignees  of  a  loading  of  malt, 
which  was  brought  in  a  West-country  barge;  whidi  West- 
country  barge  was  fastened  and  lay  at  BrooVs  wharf,  and 
unloaded  a  small  part  of  the  said  cargo  uptm  the  said  wharf; 
and  whilst  she  lay  fastened^  the  other  part  oi  the  cargo  was 
taken  out  and  put  on  board  lighters,  and  never  landed o%  the 
wharf. 

The  question  is,  "  Whether  the  defendsmts  are  liable  to 
^'  pay  the  wharfingers,  according  to  the  rates  mentioned  in  the 
*'  order  of  council,ybr  sucH^rf  of  the  cargo  as  W2sput  on 
"  board  the  lighters  am/ never  landed  on  the  wharf 

It  was  first  argued  on  Friday  the  29th  of  April  last,  by 
Mr.  Wallace  for  the  plaintiffs,  and  Mr.  Serjeant  Burland  for 
the  defendants:  and,  being  a  question  of  great  consequence 
and  a  new  one,  it  was  ordered  to  stand  for  further  argu- 
ment; which  was  made  on  Tuesday  last  the  7th  of  this  pre- 
sent June^  by  Mr.  Solicitor  General  (Norton)  for  the  plain- 
tiffs, and  Mr.  Blackstone  for  the  defendants. 

The  Counsel  for  the  plaintiffs  argued  that  the  defendants 
are  liable  to  pay  the  duty  for  those  goods  which  were  brought 
to  the  whaif,  and  carried  away  again  elsewhere,  without 

being 
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being  actually  landed  upon  the  wharf,  where  the  barge  was        1 763* 
fastened.    For,  at  common  law  none  could  either  unload  at  a     Stephen 
wharf,  or  come  to  it,  and  fasten  their  barge  at  it,  without  the  ^^  Another 
consent  of  its  owner :  but  this  statute  of  22  C  2.  im powers  ■,,. 

them  to  do  it  without  the  owner's  consent,  paying  the  toll.      Costor 
Therefore  the  owner  of  the  soil,  whose  property  or  at  least  and  Another, 
the  dominion  of  it  was  taken  away  by  the  act,  ought  to  be  in- 
titled  to  all  advantages. 

They  recited  and  argued  from  the  21st,  44th,  45th  and 
46th  sections  of  the  act;  and  insisted  that  "  at"  the  wharf 
must  mean  something  different  from  "  upon"  the  wharf:  it 
must  include  all  goods  that  are  brought  to  the  wharf  for  the 
impose  o{  unloading. 

The  ORDER  OF  COUNCIL  was,  they  said,  a  contemporary  ex- 
planatton  of  the  words  of  the  act,  and  uses  equipollent  words. 
And  as  the  act  and  order  put  it  out  of  the  power  of  the  ovmer 
<rf  the  wharf  to  hinder  the  barge-master  from  coming  to  his 
wharf  and  fastening  the  barge  there,  it  is  but  just  that  he 
should  receive  compensation  for  it,  according  to  die  rate  set- 
tled by  the  order  of  council.  And  this  is  certainly  reasonable 
and  just;  because  no  other  craft  can  come  to  the  wharf,  whilst 
diis  barge  lies  there;  and  the  barge-master  has  the  whole  be- 
nefit of  the  wharf,  as  fully  as  if  the  whole  cargo  was  landed 
UPON  it*  And  the  wharfinger  is  obliged  to  keep  the  wharf  in  \ 
repair^  as  well  as  servants  to  attend  it. 

ITiey  cited  2  I^o.  Ahr.  123.  Tide,  market^  fazr^  B.  Stal- 
lage pL  1.  **  That  if  a  man  has  a  fair,  those  who  have  houses 
^  adjoining  to  it  can  not  open  their  shops,  to  sell  goods  in  the 

**  fair;  but  stallage  is  *  due  for  it."  •  I  find  by  inv 

notes  of  Wigley 
V.  Feachy  et  al.  TV.  1732.  5,  6  G.  2.  B.  JR.  that  Lord  Raymond  there  called  this  ^  a  mon- 
**  ^troud  case,  that  a  man  should  pay  a  toll  for  opening  his  windows*  and  laying  goods  upon 
**  his  {fan  ground." 

By  this  method,  the  barge-master  may  elude  the  payment 
iof  any  duty  at  all:  for,  he  may  afterwards  land  them  at  a 
prwate  or  a  free  wharf,  or  send  them  on  board  vessels  lying 
>eAmr  bridge.  This  is  ^  frauds  upon  the  face  of  it.        • 

Wharfage  and  cranage  are  to  be  understood  reddendo  singula 
singulis.  Very  few  goods,  or  at  least,  only  very  heavy  goods, 
require  cranage.  Here,  the  duty  is  payable  for  wharfage^ 
though  there  wa<^  no  cranage. 

VoT.iir.  2  A  ri- 
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1763.  If  this  was  an  unlading  at  the  wharfs  (which  we  say  it  is,) 

Stephen     ^^^  ^^^  ^^^  ^  right  to  come  and  stay  there,  and  we  had  na 
and  Another  "5^^  ^^  ^^*^  xhtm  as  tort-feaffors.    They  might  unload  the 
^  whole  thus,  if  they  may  do'so  by  Sipart. 

and  Another-     Ships  are  liable  to  ^y  anchorage^  although  they  do  not 
actually  cast  anchor. 

The  counsel  for  the  defendant,  admitted,  that  the  order 
of  council  does  indeed  speak  of  a// such  goods  and  merchan- 
dizes as  shall  be  brought  to  any  such  wharf,  hut  they  an- 
swered, that  that  is  carrying  it  farther  than  the  act  of  parlia- 
ment authorizes;  and  is  therefore  of  no  validity,  so  £Eir  as  it 
exceeds  the  power  given  by  the  act  itself. 

The  act  was  professedly  made  for  the  benefit  of  the  putBcy 
and  to  restrain  the  exactions  and  unreasonable  denuuids  of 
wharfingers :  V.  §  21.  "  Forasmuch  as  great  exactions  &c»" 

The  compensation  is  due  for  the  use  of  the  wharf  by  land" 
ing  the  goods  upon  it;  and  for  that  use  of  it,  only.  And  we 
have  made  a  compensation  to  the  owner  of  the  soil,  in 
proportion  to  the  use  that  we  have  made  of  it.  When  the 
goods  are  (anded^  he  knows  what  to  demand:  but  he  has  no 
right  to  come  on  board  the  barge  to  see  what  else  may  be  in 
it,  besides  what  is  so  landed. 

The  rest  of  our  goods  were  not  unladed  at  the  wharf, 
within  the  m^cnifi^  of  the  46th  section;  and,  by  the  45th  sec- 
tion, we  could  not  lie  before  the  wharf  longer  than  was  neces- 
sary. 

This  question  must  depend  upon  the  statute  itself^  only:  it 
is  not  to  be  resembled  to  the  cases  of  fairs  and  markets, 
which  have  no  similitude  to  the  present  case. 

Though  the  barge-master  has  a  right  to  come  to  the  wharf, 
yet  if  he  only  comes  there  colourabk/^  or  misbehave  there  fm- 
der  that  pretence^  or  exceeds  his  permission,  he  shall  be  con- 
sidered as  coming  thither^  with  an  ill  intention;  and  then^sre 
shall  be  looked  upon  as  a  trespasser  ab  initio.  Such  a  subter- 
fuge would  be  for  the  consideration  of  a  jury,  in  an  action 
•  of  trespass. 

If  the  unlanded  goods  were  to  be  cohstrued  liable  to  the 
duty,  they  might  pay  it  over  and  over  again;  for,  they  mast 
certainly  pay  where  they  are  landed  at  any  other  wluirf :  or 

if 
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if  tmladiiig  over-hoard  on  lighters  be  an  t/nlading  at  the        1763. 
-wharfs  it  is  also  a  lading  at  the  wharf:  and  then  a  double  *"~^      i 
duty  will  be  payable.  So  likewise,  if  fresh  goods  should  be  andAnoAer 
tbos  loaded  into  the  harge^  out  of  lighters.   But  it  is  not  ^^ 

pret^ided  that  the  plainti&  are  intided  to  both.  Costor 

The  counsel  for  the  plaintiffs  replied,  to  the  following 
rfFect. 


V, 
STC 

and  Another. 


The  original  right  which  was  in  the  wharfinger^  be- 
fore the  act,  is  a  reason  for  a  liberal  construction  of  it. 

Without  this  act,  the  barge  could  not  have  been  fastened 
to  our  wharf.  They  have  here  unloaded  a  quantity  of  goods 
into  lighters,  imder  the  security  of  our  wharf  and  by  fasten- 
ing their  barge  to  it;  and  it's  tying  there  hindered  other  ctaft 
from  coming  to  it. 

The  unladmg  and  lading  out  of  a  barge  into  a  ligher  is 
onfy  one  act  of  unlading  the  barge:  and  thitre  is  only  one  sin- 
pie  duty  due  for  it-  We  are  intided  to  the  same  duty  as  if  it 
had  been  landed  on  the  wharf.  As  the  defendants  have  had 
the  benefit  of  the  wharf,  they  ought  to  pay  the  duty. 

And  though  the  wharfinger  may  have  no  right  to  come  on 
hoard  the  barge,  to  see  what  else  is  in  it,  besides  what  is 
landed  at  his  wharf;  yet  he  may,  without  going  on  board  it, 
be  able  to  make  his  charge  upon  such  goods  as  are  put  out  of 
it  into  lighters  that  come  along-side  fK  it. 

The  Court  having  taken  a  few  days  to  consider  this  case; 

Lord  Mansfield  now  delivered  their  resolution. 

This  is  an  action  for  wharfage  and  cranage  duty^  payable 
to  Brook's  wharf  in  London. 

The  case  stated  mentions  an  order  of  council,  \diich  re* 
cites  an  act  of  parliament,  made  upon  the  rebuilding  of  die 
dty  of  London  after  the  fire :  upon  which  act  of  parliament 
and  order  of  council,  the  plaintiffs  found  their  claim  to  this 
doty. 

The  question  is, "  Whether  the  defendants  are  liable  to 
^*pay  the  duty  upon  such  part  of  the  cargo  of  their  barge  as 
^^  was  brou^t  to  the  wharf  of  the  plaintiffs,  and  never  landed « 
*'^on  the  wharf  but  only  put  on  board  lighters  and  carried 
**  away,  without  being  ever  actually  landed  upon  the  said 
^  wharf  at  aU.'' 
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1763.  To  go  by  steps— ^In  the  first  place,  it  is  not  contended  oh 

Stephen     ^^  P^^  ^^  ^^  wharfingers,  that  any  meaning  is  to  be  put 

and  Another  ^P^^  *^  words  "  All  such  goods  and  merchandizes  as  daSi 

7,^  "'be  brought  to  any  such  wharf;"  unless  the  goods  and  mcr- 

CosTOR      chandizes  be  actually  loaded  or  unhaded^  when  they  are 

and  Another,  brought  thither. 

In  the  next  place,  it  is  agreed  that  if  the  vessel  that  comes 
to  the  wharf  unloads  only  part  of  it's  lading  upon  the  whar^ 
^xA  goes  forward  with  the  remainder  of  it's  lading,  in  order 
to  be  unloaded  elsewhere;  the  duty  is  only  to  be  paid  for  such 
part  as  is  unloaded  there^  and  not  for  the  remainder  which  is 
60  carried  forwards. 

Thirdly — It  is  not  contended,  on  the  part  of  the  whar- 
fingers, *^  that  the  owner  of  the  vessel  or  goods  is  obliged  to 
*5  pay  any  duty  for  unloading  the  goods  into  lighters  on  the 
*'  river,  unless  he  has  fastened  the  vessel  to  the  tvharj!^ 

Fourthly — ^The  particular  circumstance  stated  in  the  pre- 
sent case,  is,  that."  Whilst  the  vessel  was  and  remained 
*'  moored  2Jii.  fastened  to  the  wharf  the  goods  and  merchan- 
*'  dizes  were  put  on  board  of  lighters  brought  to  lie  along- 
♦'  side  of  her,  but  never  landed  on  the  wharf P 

Some  propositions  are  so  plain  and  clear  in  themsehet^. 
that  nothing  cian  render  them  more  so;  and  one  is  therefore 
under  a  great  deal  of  difficult)',  in  what  manner  to  form  any 
argument  upon  them. 

If  any  duty  of  wharfage  or  cranage  is  payable  to  the  plain- 
tiffs upon,  these  goods  thus  put  on  board  lighters^  it  must  arise 
upon  this  act  of  parliament;  on  which  alone^  Uieir  claim  to 
any  such  duty  is  founded. 

And  a  duty  for  wharfage  afid  cranage  can  not  be  due 
where  the  party  has  not  had  the  use  of  the  wharf  or  Ac 
crane.  Wharfage  is  due  for  landing  on  the  .wharf;  amd 
CRAkAGE,  for  the  assistance  of  the  crane*  Anchorage  or 
moorage  are  very  different  things. 

If  any  injury  has  been  done  to  the  wharfingers,  by  hing 
before  their  wharf,  or  by  fastening  the  vessel  to  it  wimout 
right,  or  in  any  other  way  whatever,  they  may  have  their 
remedy  In  another  method;  but  not  under  this  act  of  parlia- 
ment, which  relates  only  to  wharfage  and  cranage^  and  gives 
the  duty  for  them  only. 
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It  has  been  argued,  on  the  part  of  the  wharfingers,  that       1763; 
*'  at  the  wharP'  must  bear  a  different  meaning  from  "  upon 


**  the  wharT';  and  that  every  vessel  coming  to  the  wharf  and     ^^f  ^^  ^^ 
landing  some  of  its  goods  upon  it,  and  putting  other  part  on        Another 
board  a  lighter,  is  liable  to  the,  duty  for  that  other  ^^n  which      Costor 
is  only  put  on  board  of  the  Ughter.  ^^  Another. 

But  they  mig^t  as  well  contend,  that  a  vessel  coming  and 
l3nng  before  die  wharf,  rvithout  even  mooring'  or  fastening  to 
ity  should  be  liable  to  wharfage. 

Clearly,  the  present  case  was  neither  within  the  idea  of  the 
or/ of  parliament  or  the  order  of  council;  nor  would  ^t  legis- 
lature bave  give  the  same  duty  for  this^  (if  they  had  really 
meant  to  give  any)  as  they  ^ve  for  landing  the  goods  upon 
the  wharf:  they  would  certainly  have  given  a  smaller  duty  for 
this  alone;  because  the  duty  must  still  be  paid  again^  what- 
ever wharf,  they  shall  at  last  be  landed  upon.  We  can  not 
suppose  that  they  will  be  landed  at  private  stairs  or  free 
whar&:  for,  goods  consumed  in  the  port  of  London  must,  in 
generalj  be  landed  upon  some  wharf  where  such  goods  are 
usually  landed;  and  it  must  be  a  very  inconsiderable  propor- 
don  that  one  can  imagine  to  be  landed  elsewhere. 

But  it  is  said,  •'  That  the  owner  of  the  goods  or  vessel  has 
**  the  benefit  of  the  wharf  given  him  by  the  act,  even  against 
"  the  wtUofthe  wharfinger;  that  the  wharfinger  can  nothin-^ 
"  der  him  from  coming  to  it;  and  lying  at  it^  nor  even  from 
"  mooring  and  fastening  to  it;  and  that  there  is  no  reason  why 
^  he  should  receive  «//  these  advantages^  without  making  a 
**  compensation  to  the  owner,  who  is  obliged  to  repair  and  at- 
"/CTk/ his  wharf." 

TTie  answer  to  this  is,  That  the  wharfinger  has  his  remedy 
for  all  thisy  just  in  the  same  manner  as  he  had  before  the 
making  of  the  act;  if  the  vessel  should  colourably  come  and 
lie  before  his  wharif,  or  moor  or  fasten  to  it  without  intention 
of  loading  or  unloading  upon  it;  or  if  it  stays  there  longer  than 
die  act  permits ;  which  expressly  prohibits  the  staying  longer 
(without  the  consent  and  permission  of  the  wharfingers)  *than  •  v.  5  45. 
is  necessary  to  load  and  unload.  And  this  colourable  coming 
thither,  with  an  unfair  intention,  must  depend  upon  circum- 
stances; and  is  a  matter  of  fact  ^  to  be  tried  by  a  jury:  an  action 
upon  the  case  will  lie  for  it ;  and  a  jury  will  consider  it  in  da- 
mages. 

But 


Digitized  by  VjOOQ IC 


1416  Trinity  Term  3  Geo,  3*  B.  R. 

176S.  But  i/* there  were,  in  fact,  such  inconvenirnces  as  have  been 

g  suggested,  yet  arguments  ab  inconvenienti  will  not  hold  agabut 

and  Another  ^^  ^xprcse  words  and  meamng  o{9!Ol  act  of  partiamem.  and 

^^  both  the  words  and  the  meaning  of  this  act  of  parliament  are 

CosTOR      e^remely  plain  and  clear.  This  action  seems  to  be  a  new  cx- 

and  Another*  periment,  attempted  contrary  to  its  sense  and  meaning. 

It  has  been  said,  on  the  part  of  the  wharfingers,  ^^  Thatdie 
^*  order  ofcouncU  is  a  contemporary  explanation  of  die  act  (^ 
"  parliament." 

But  the  COUNCIL  could  not  vary  or  extend  the  act:  diey 
could  only  take  it  as  they  found  it,  and  pursue  it.  It  vn&net 
in  their  power  to  impose  a  duty. 

^We  are  all  of  us  clear^  that  t\ie  plaintiffs  are  not  intided 
to  recover  the  wharfage  or  cranage  duty  for  such  ;bart  of  die 
goods  as  were  not  ttrdoaded  upon  their  wharf.  Ana  dierefere 

A  NONSUIT  must  be  entered 


(I  Black.  Rep.  Lade,  Bart.  vers.  Holford,  Esq;  et  ux.  et  al. 

42a  s.c.)  '  *      ^ 

Tueaday,  14       

June  1763.         HT^HIS  was  a  case  sent  hither  from  the  court  of  Chancer}!^ 
validitjrofthe     X   for  the  opmion  of  M/>  court, 
proviso  in  a  wiU,  '^ 

to  9uij>end  the        sir  John  Lade,  Bart,  by  his  will  dated  1  rth  August  IfSd, 
possession  01  an,,     Si'  rf»«»^'  ■••"••         j 

unknown  tenant  devised  his  manors,  ore.  to  four  trustees  and  their  heirs;  and 

in  tail,  till  he  likewise  all  his  leaseholds  and  copyholds  and  personal  estate, 

^all  anive  at  ^  b^  laid  out  in  the  purchase  of  land ;  upon  tRtrsT,  and  to 

tweni^U.  ^^  ^^^  ^^  ^^  cousin  John  Inskip,  in  strict  settlement^  widi 

2  T.  Rep.  69d  divers  remainders  over,  in  strict  settlement. 

Cro.  Jac.  592. 

Cro.  Car.j76.        In  1 740,  the  testator  died.. 

After  his  death,  John  Inskip  took  the  surname  of  Lad£. 
In  February  1751,  he  atuined  his  age  of  21.  In  1756,  die 
said  John  Lade  (afterwards  Sir  John  Lade,  Baronet,)  at- 
tained his  age  of  26;  and  married  Ann  ThraJe.  In  1759,  he 
died;  leaving  his  wife  enceinte  of  the  now  plaintiff.  Sir  Jokn 
Lade,  Baronet. 

In  the  will  there  is  a  proviso  "  That  so  often  as,  and  du- 
"  ring  such  time  as  the  person  who  for  the  time  being  fm 
^'  case  the  testator  had  not  otherwise  directed)  would  have 

"bees 


8T.  R.  122. 
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^*  been  intided  in  possesion  as  tenant  for  life  or  tenant  in  tail, 
**  should  be  under  the  age  of  26  years,  then  the  trustees  were  " 
**  to  enter,  and  receive  all  die  rents  and  profits  of  the  real, 
*^  and  all  the  bterest  and  produce  of  the  personal  estate :  out 
**  of  which,  they  were  to  allow,  for  the  maintenance  of  such 
**  tenant  for  life  or  tenant  in  tail,  sums  pardcularly  specified: 
^^  and  all  the  rest  was  to  accumulate,  and  be  laid  out  in 
^  the  purchase  of  land,  and  setded  to  and  upon  the  same 
^^  trusts  and  uses." 

On  the  part  of  the  infant,  it  was  insisted,  that  he  bebg  te- 
HAWT  IH  TAIL,  the  provtso  of  limitation  to  the  trustees  "  To 
**  take  from  him  the  profits  of  the  estate,  for  the  purpose  of 
'^  acctmulation^'*  was  contrary  to  the  policy  of  the  law,  and 
therefore  void. 

The  defendants,  who  claimed  under  limitations  in  remain- 
der, insisted,  it  was  a  good  legal  limitation;  and  that  the  trust 
for  which  it  was  created,  ought  not  to  make  it  void:  There- 
fore, till  his  age  of  26,  the  infant'could  only  be  allowed,  for 
maintenance,  the  sums  specified  in  the  will. 

On  the  lAt'Ctxoi  November  1763,  the  cause  was  heard  before 
the  Lord  Chancellor  Henley;  who  ordered  a  case  to  be  made 
for  the  opinion  of  the  judges  of  this  court,  upon  the  following 
question,  viz. 

"  Whether  the  defendant  Rose  Fuller^  the  heir  at  law  of 
"  the  survivor  of  Anne  Lade^  John  Fuller  the  elder,  Hugh 
**  OMey^  and  John  FuUer  the  younger,  the  trustees  named  in 
^'  the  will  of  the  said  Sir  ZoAn  Lade  the  testator,  did,  ufon  the 
"  birth  of  the  present  plaintiff  Sir  John  Lade  (the  infant,) 
^  take  ANY  and  what  estate  in  the  premises  devised  by  virtue 
**  of  the  proviso  in  the  said  testators  will." 

This  case  was  twice  argued;  first,  on  Tuesday  36th  of  last 
Aprils  by  Mr.  Serjeant  Hervitt  for  the  plaintiffs,  and  Mr.  De 
Grey  for  die  defendants;  and  now,  by  Mr.  Morton  for  the 
{daintiffs,  and  Mr.  Wedderburn  for  the  defendants. 

As  it  was  a  new  case,  and  the  matter  of  value,  the  defen- 
dants pressed  for  another  argument;  and  said,  counsel  of 
eminence  were  retained  to  argue  it. 

But  THE  Court  said;  the  allowance  of  maintenance 
was  suspended  in  the  mean  time,  which  was  a  hardship  upon 
the  mother;  that  a  third  argument  would  hang  it  up  all  the 

long 
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long  vacation.   If,  in  considering  the  point,  they  had  anf 

'  doubt,  they  would  order  it  to  be  argued  again:  if  they  had 

none,  they  ought,  in  justice,  to  make  their  certificate  directly* 

And  on  the  1 7th  of  jfune,  they  made  the  following  certifi- 
cate. 

Question — Whether  the  defendant  Rose  Fuller^  the  heir  at 
law  of  the  survivor  of  Anna  Lade^  John  Fuller  the  elder, 
Hugh  Offley^  and  John  Fuller  the  younger,  the  trustees 
named  in  the  will  of  the  said  Sir  John  Lade^  the  testator,  did, 
upon  the  birth  of  the  present  plaintiiF  Sir  John  Lade^  take  any 
and  what  estate  in  the  premises  devised,  by  virtue  of  the 
PROVISO  in  the  will  of  the  said  testator.  . 

Having  heard  counsel  on  both  sides,  and  considered  dus 
case,  we  are  of  opinion  that  Rose  Fuller^  the  heir  at  law  of 
the  surviving  trustee  in  the  will  of  Sir  John  Lade^  (Rd  not 
taie  ANY  estate  in  the  premises  devised,  by  virtue  oiFthe  pro- 
viso in  the  will  of  the  said  testator. 

MANSFIELD. 
T.  DENISON. 
E.  WILMOT. 

irOi  June  1763. 


(t  Black.  Rep. 
427.  S.  C.) 
Tuesday,  17 
June  1763. 
Action  lies  for 
suing  out  a  ma- 
licious commis- 
-  sion  of  bank- 
rupt, notwilh-. 
standing  the 
specific  remedy 
^ven  by  stat.  5 
G.  2.  c.  Sa  §  33. 
•  Chapman  v. 
Pickersgin, 
Mich.  3  Geo.  3. 
1762.  C.  B. 
2  Wils.  Rep. 
145, 146.  seems 
to  be  the  case 
upon  which  this 
writ  of  error 
Mras  brought. 
I  Bac.  Abr.  251 


Brown  vers.  Chapman. 

THIS  was  a  writ  of  error  from  the  Common  Pleas^^ 
brought  upon  a  judgment  for  the  jdaintiff  there,  in  ao 
action  upon  the  case,  for  falsely  and  maliciously  suing  out  a 
commission  of  bankruptcy  against  him,  to  whidh,  the  defeih 
dant  pleaded  the  general  issue;  and  a  verdict  was  found  there, 
and  judgment  given  for  the  plaintiff.  Upon  which  judgment* 
the  defendant  below  brought  this  writ  of  error. 

Mr.  Serjeant  Hervitty  for  the  plaintiff  in  error,  objected  to 
the  action,  and  said  it  did  not  lie;  because  the  statutes  of 
bankruptcy  have  provided  a  particular  remedy:  and  the  thing 
itself  (bankruptcy)  did  not  exist  at  common  law. 

If  9  statute  makes  a  new  offence^  zad  prescribes  a  particular 
remedy y  an  indictment  will  not  lie.  Cro.  Jac.  64:Sy  6^  pi* 
4.  Costless  case.  Plowd.  206.  a.  Stradling  v.  Morgan;  on 
34,  35  H.  8.  c.  26.  The  statute  of  Wales  was  considered  as 
including  a  negative.  Whenth6re  fs  a  particular  remedy  giveo^ 

by 
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by  act  of  parliament,  in  a  particular  case,  the  act  shall  not  be  iy63> 

extended  to  overthrow  and  alter  the  common  law,  but  in  BkowjT" 

those  particulai:  cases.  11  Sep.  59.  Dr.  Foster^ s  c^t;  and  ^^ 

Varter  36.  Cornwallis  v.  Hood*  Chapmajj. 

The  bankrupt  laws  are  to  be  considered  as  one  system  ^ 
Urws^  or  as  one  statute;  like  those  concerning  leases  of  eccle- 
siastical persons,  in  1  Ventr.  246.  Bayly  v.  Murtn.  Wallis  v. 
Hodson  24th  January  1740,  before  Lord  Hardtvicke. 

The  bankrupt  acts  are  34,  35  H.  8.  c.  4.  13  Eltz.  c.  7.  1 
Joe.  1.  c.  15.  and  21  Jac.  1.  c.  19.  5  Ann.  c.  22.  $  7.  (the 
first  mateiial  act;)  5  G.  1.  c.  24.  and  5  G.  2.  c.  30.  §  23.  which 
is  professedly  csdculated  to  answer  the  very  case  of  mali- 
ciously suing  out  the  commission.  It  begins  "  And  for  pre- 
**  venting'  the  taking  out  commissions  of  bankrupts  malici- 
**  owth/^  be  it  enacted  &Pc"/  and  directs  a  bond  in  the  penalty 
of  200/.  conditioned  to  prove  the  bankruptcy:  Which  bond 
is  made  assignable  to  the  party  grieved,  who  may  sue  for  the 
penalty. 

And  the  parliament  meant  their  provision  to  be  an  adejudte 
provision.  It  would  be  unpolitic  to  make  the  suing  out  com- 
missions of  bankruptcy  too  dangerous. 

Lord  Mansfield — ^There  is  no  clause  in  that  act, 
that  taies  away  the  common  law  remedy;  nor  that  says, 
**  That  the  party  shall  not  recover  more  than  200/.  damages." 

It  can  never  be  for  the  benefit  of  trade,  that  a  man  should 
be  at  liberty  to  sue  out  commissions  of  bankruptcy  maliciously. 

JMr.  Ashhursty  contra^  was  beginning  to  speak:  But 

The  Court  were  so  clear,  that  without  hearing  him, 
they  ruled  the 

Judgment  to  be  affirmed. 


Woolmer  and  Another  vers.  Mailman. 

'HIS  was  a  special  case  reserved,  at  nisi  prius  at  Guild- 
hall  J  before  Lord  Mansjieldj  for  the  opinion  of  the  court. 

It  was  an  action  on  the  case  brought  for  the  recovery  of  a 
total  loss  on  a  policy  of  insurance  made  on  goods  and  mer- 
chandizes on  board  the  ship  Bona  Fortuna^  at  and  from  North 

Vol.  III.  2B  Bergen 


(1  Black.  Rep. 
427.  S.  C.) 
The  same  day. 
Fabe  warranty 
in  a  policy  of 
insurance  will 
vitiate  it,  diough 
the  loss  happen 
in  a  manner 
not  aflfected  by 
that  falsity. 
See  Doa|i^.  733. 
Parke  ir(>.  3W. 
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1 763.       £ergen  to  ai^  port  w  places  whatsoever,  until  her  safe  arri- 

ai^  It  was  underwritten  thus — ^^  Warranted  neutral  Mp 

^^^''-      "  and  property:' 

MuiLMAV.        The  defendant  underwrote  the  said  policy  for  ISOL  on  the 
23d  day  of  September  1 762. 

The  defendant  having  pleaded  the  general  issue,  and  psud 
into  court  the  premium  received  by  him  for  the  said  insu- 
rance,  this  cause  came  on  to  be  tried  at  Guildhall^  London^  on 
the  21st  day  of  May  1763,  before  Lord  Mansfield:  When  it 
was  admitted  that  me  plaintiffs  had  interest  on  board  the  ship 
to  a  large  value,  to  wit,  to  the  amount  of  the  sum  insured. 

The  ship,  with  the  goods  and  merchandizes  so  loaden  and 
being  on  board  her^  after  her  departure  from  North  Bergen, 
and  before  her  arrival  at  London^  proceeding  on  her  voyage, 
was  by  the  force  of  winds  and  stormy  weather  wrecked,  cast 
away,  and  simk  in  the  seas;  and  the  said  goods  and  merchan- 
,  dize  were  thereby  wholly  lost. 

It  was  expressly  stated, "  That  the  ship  or  vessel  called  the 
**  Bona  FortunQy  at  and  before  the  time  she  was  lost,  were 
**  NOT  vi^VTKAh  property^  as  warranted  by  the  satdpoHct/J^ 

The  question  therefore  was,  "  Whether  the  plainti£&  can, 
^'  under  the  circumstances  of  this  case,  recover  in  this  action.'* 

Mr.  Wallace  was  for  the  plaintiff,  and  Mr.  Tates  for  the  dc- 
'  fendant.  But 

Lord  Mansfield  stopped  Mr.  Tates;  and  said  it  was 
too  plain  to  argue. 

This  was  no  contract:  For,  the  man  insured  neutral  pro- 
perty: And  this  was  not  neutral  property.  Therefore  we 
must  give 

Judgment  for  the  Defendaht. 


(1  Black.  Rep. 
430.  S.  C.) 
Saturday,  18 
June  1763. 


Rex  vers.  Doctor  Harris. 
(In  the  Crown  paper — ) 


]Lup»d^  if   T,  JPON  a  MANDAMUS  to  odnut  and  swear  church-wai- 
SL*t»^?nSl.    ^  °^^^  ^^ ^^*  Olave\  Southward 

damus  to  twear  in  churchwardens,  though  accompanied  with  very  special  circunistaiicei' 
1  Stra.  #!•.  Gro.  Jac.  ^33. 

The 
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The  mandamus  was  directed  to  Dr.  Harris,  commissary       1763. 
of  the  consistorial  and  episcc^al  court  of  the  bishop  of  Win'        « 
^hester^  for  the  parts  of  Surrey;  setting  forth  that  Henry  ^^ 

Griffith  and  Thomds  Garner  were  in  Easter  week  then  last  d^^  fliaRjs. 
past  duly  nominated  and  elected  church-wardens  of  the  pa- 
rish of  St.  Olave^  Southward j  in  Surrey^  to  serve  for  one  whole 
year  then  next  ensuing,  according  to  the  ancient  usage  and 
custom  of  the  said  parish;  and  that  they  had  often  offered 
themselves  to  the  doctor,  to  take  their  corporal  oath  as  church- 
wardens, and  requested  to  be  by  him  sworn  and  admitted  in- 
to the  said  place  and  office:  which  oath  the  said  doctor  re- 
fuses to  administer  to  them:  The  writ  therefore  commands 
him,  without  delay  to  swear  and  admit,  or  cause  to  be  sworn 
and  admitted  the  said  Henry  Griffith  and  Thomas  Garner  into 
die  said  place  and  office  together  with  all  the  liberties  and 
privileges  thereto  belonging  and  appertaining;  or  shew  cause 
to  the  contrary. 

A  like  mandamus  was  also  directed  to  him,  to  swear  and 
admit  David  Griffin^  Philip  Cox^  Isaac  Applehee  and  William 
Striciland  into  the  same  office. 

He  returned,  that  there  were  two  causes  depending  before 
him,  which  had  been  afterwards  consolidated  into  one;  in 
•which,  it  was  disputed  "  Who  were  elected  church-war- 
**  dens;"  the  former,  on  the  promotion  of  Griffin^  Cox^  Apple^ 
bee  and  Strickland^  asserting  themselves  to  nave  been  duly 
elected,  and  praying  to  be  sworn;  the  latter,  on  the  promotion 
of  Griffith  and  Gdrner  and  two  others,  agcanst  Griffin^  Cox, 
Applehee  and  Strickland;  and  the  parties  on  each  side  reci- 
procally denied  the  others  to  be  duly  elected.  • 

By  reason  whereof  he  could  not,  consistently  with  his  duty 
and  the  law  and  practice  of  the  episcopal  court,  swear  or  admit 
or  cause  to  be  sworn  and  admitted  the  said  Henry  Griffith  and 
Thomas  Garner  into  the  place  or  office  of  church-wardens  of 
the  parish  of  St.  Olave,  Southwark,  until  it  shall  have  been 
judicially  determined,  in  the  cause  then  depending  before  him, 
accoFdine  to  allegations  given  and  proofs  made  thereon, 
**  That  the  said  Henry  Griffith  and  Thomas  Garner  were 
**  DULY  ELECTED  into  such  officc."  All  and  singular  which 
said  things  he  submitted  to  the  judgment  of  the  court. 

The  return  to  the  other  writ  of  mandamus  at  the  instance 
of  David  Griffin,  Philip  Cox,,  Isaac  Applebee  and  William 
Strickland,  was  the  same  (mutatis  mutandis;)  only  that  it  add- 
ed at  the  end,  (after  the  words  "  were  duly  elected  into  such 
^  office,")  "  by  a  majority  of  legal  votes.'" 

Note 
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1 765.  Note — Both  these  causes  stood  togedier,  in  the  crown* 

Z  '         paper,  for  argument;  and  the  like  rule  was  made  in 

'^  doth:  But  it  was  the  former  only  that  wias  actually  ar- 

Dr.  Harbis  g^^>  ^^d  the  fate  of  this^  of  course,  determined  the 

other. 

Mr.  Tates,  pro  regCy  argued,  that  this  is  a  bad  retunu  The 
commissary  is  only  ministerial^  and  is  obliged  to  execute  the 
act;  whether  it  be  of  any  validity,  or  not.  The  mtmdamus 
gives  no  right;  only  a  legal  possession^  in  order  to  try  it.  To 
prove  which,  he  cited  1  Sir  J.  S.  609,  610.  Rex  v.  Simp- 
sons and  2  Sir  y.  S.  893,  894,  895,  896.  Rex  v.  Br.  Ward. 

But  this  is  a  question  which  this  very  commissary  himself 
is  to  determine:  And  it  does  not  at  all  appear  when  he  will 
,  determine  it. 

The  defendant  can  bring  no  action,  till  admission. 

•  It  was  Tp.  a  latter  case  in  point  is  Rex  v.  Reynell^  Tr.  *  9   G.  2. 

^,  9  Geo.  2.  B.  R.  Upon  a  mandamtis  commanding  him  to  swear  Lodge 
church-warden  of  Temple  Holy  Cross  in  Bristol;  he  returned, 
^^  That  in  a  suit  depending  in  the  bishop's  court,  he  himself 
^^  had  decreed  in  favour  of  Whitchurch;  and  that  an  appeal 
^^  was  lodged,  and  was  depending.^'  This  return  was  quashed,  - 
and  a  peremptory  mandamus  awarded. 

Mr.  Blackstoncj  for  Dr.  Harris. — ^The  doctor  is  totally 
disinterested.  It  is  his  own  return,  arising  from  his  own  dif- 
ficulties. ' 

Lord  Mansfield — It  is  an  indecent  retunC  He  has 
no  right  to  try  the  question:  He  can  not  try  the  legality  of  the 
votes.  The  king's  writ  commands  him  to  admit  and  swear: 
And  he  must  obey  it. 

Mr.  Blackstoney  cited  2  Ld.  Raym.  1008.  The  ^eenv. 
Guiscy  3  Soli.  SS.^ond  6  Mod.  189.  (All  S.  C.)  provmg('he 
said)  "  That  nonfuit  electus  is  a  good  return;"  and  likewise 
**  That  special  matter  may  be  returned,  in  some  cases." 

Here  are  two  cross  mandamuses:  And  the  Dr;  does  not 
know  which  to  obey. 

"  They  were  Lord  Mans FIELD  and  Mr.  Justice  WiLMOT* — He 

the  on^  judges  ought  to  obey  ioM.  It  is  without  prejudice  to  the  right  of 
that  were  in      either  clsumant. 


court. 


Lord 
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Lord  Mansfield.  But  he  says,  *'  He  will  determine  it    .   19^63. 

Mr.  Blackstone — In  Sir  T.  Raym.  439.  CarpenterU  case,  ^' 
the  return  is  very  much  like  this  return:  and  the  reporter  Harris. 
says—"  We  granted  a  writ  to  swear  Carpenter;  because  the 
**  ecclesiastical  court  can  not  try  the  custom  of  choosing  the 
^  church-wardens.''  Which  case  seems  to  imply ^  that  though 
the  ecclesiastical  judge  can  not  try  a  custom^  yet  he  may  try 
other  matters  which  die  parties  have  submitted  to  him. 

Lord  Mansfield — All  the  cases  cited  on  both  sides, 
prove  this  return  to  be  wrong.  It  would  be  so,  even  if  he 
amid  try  it;  (which  he  can  not  do:)  he  can  not  try  the  lega- 
lity of  the  votes.  , 

Mr.  Justice  Wilmot — ^these  writs  give  no  right:  and  he 
can  not  try  the  legality  of  the  votes. 

Per  Cur: 

The  Return  must  be  disallowed: 

And  a  pxremptort  Mandamus  go. 

The  Court  proposed,  and  the  parties  consented,  to 
try  the  right  in  a  feigned  issue:  and  the  execution  of  the  pe- 
remptory mandamus  to  be  suspended  till  after  the  trial:  and 
then  the  peremptory  mandamus  to  go,  "  To  swear  in  the  vic- 
**  tors  at  the  trial;''  unless  the  judge  who  tries  it,  shall  declare 
himself  dissat'isfied  with  the  verdict. 


Combe,  Esq;  vers.  Pitt.  (i  B,^,,.  ^^p 

437,  529.) 

THIS  was  an  action  of  debt  for  1500/.  brought  by  Monday,  20 
Richard  Combcy  esq;  one  of  the  candidates  for  member  J""®  ^^^• 
of  iMu*liament  at  the,  last*  election  for  Ivelchestery  against  3^  ^tto'f*^*-^ 
Benjamin  Pitt,  for  unlawfully  corrupting  three  sevend  voters  vide  ante  p. 

to  give  their  votes  for  Mr.  LocAyer  and  Lord  Percival.  '^^^' 

^  '  ^  'V.  2G.2.C. 

The  dedarafion,  was  of  Michaelmas  term  3  G.  3.  with  ^^^^^^^^^^,^1^^^ 
memorandum  referring  to  Saturday  next  after  the  morrow  of  in  the  same 
All  Souls.  term  cannot  be 

pleaded  to  a 
popular  action, 
but  defendant  must  shew  the  other  action  to  be  actually  prior  in  poiniof  time.  2  Str.  1169. 
Cro.  EUk.  668. 

The 
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1 T6S.  The  defendant  pleads,  in  abatement^  that  in  this  same  term' 

"Z  of  St.  Michael y  before  the  king  at   Westminster  came  one 

'*®^       George  Lake  and  exhibited  his  bill  against  the  defendant  of  a 
Pitt        P^^^  ^^  ^^^^  ^^^  4000/.  for  the  same  cause  of  action,  arid  for 
the  same  identical  offences. 

The  plaintiff  replies  that  after  the  committing  of  the  said 
several  offences  in  his  Inll  mentioned,  and  long  before  the  dajr 
of  exhibiting  the  same  bill,  and  also  before  the  day  of  exhi*  ^ 
biting  the  said  George  Lakers  biQ,  that  is  to  say,  on  the  30M 
day  of  June  2  G.  3.  he  the  said  Richard  Combe^  for  the  re- 
covery of  his  aforesaid  debt,  sited  forth  out  of  the  court  of  our 
lord  the  now  king  before  the  king  himself,  a  certain  writ  of 
our  said  lord  the  now  king  called  a  latitat,  against  the  said. 
Benjamin  Pitt^  directed  to  the  then  sheriff  of  the  jcoimtyof 
Surrey y  by  which  said  writ  our  said  lord  the  now  king  com- 
manded &?c.,  so  that  he  might  have  his  body  at  Westminster 
on  Saturday  next  after  the  morrow  of  All  Souh  then 'next  com- 
ing, to  answer  to  the  said  Richard  Combe  in  a  plea  of  trespass^ 
and  that  the  said  sheriff  should  then  have  there  that  writ: 
which  said  writ  he  the  said  Richard  Combe  sued  forth  with 
intent  fc?c.  And  that  the  said  Benjamin  Pitty  afterwards  and 
before  the  return  of  the  said  writ,  to  wit,  on  the  29th  day  of 
yuly  in  the  2d  year  aforesaid,  was  in  due  manner  served  with 
the  eopy  of  the  said  writ^  according  to  the  form  of  the  statute 
in  such  case  made  and  provided;  and  that  he  the  soid  Benjamin 
Pitt  afterwards  at  the  return  of  the  said  writ,  to  wit,  on  Satur- 
day next  after  the  morrow  of  All  Souls  now  last  past,  appeared 
in  the  said  court  here  to  the  writ  aforesaid  ^c;  and  that 
'  thereupon  the  said  R.  Combe^  in  this  present  Michaelmas  term, 

to  wit,  on  the  said  Saturday  next  after  the  morrow  of  All 
Souls^  according  to  his  intention  aforesaid^  exhibited  his  afore- 
said bill  against  the  said  Benjamin^  in  form  aforesaid,  for  the 
recovery  of  his  aforesaid  debt  above  demanded.  And  this  he 
is  ready  to  verify.  Wherefore  he  prays  judgment,  and  that 
his  said  bill  may  be  adjudged  good;  and  that  the  said  Ben- 
jamin  Pitt  may  answer  over  thereto  &fc. 

The  defendant  rejoins,  that  after  the  committing  of  the  said 
supposed  offences  in  the  same  bill  mentioned,  and  long  before 
the  day  of  exhibiting  the  said  respective  hills  of  die  said 
Richard  Combe  and  George  Lake^  that  is  to  say  on  the  satdSOth 
day  of  June  in  the  2d  year  of  the  reign  of  our  lord  the  now 
kbg,  the  said  G.  Lake  sued  forth  out  of  the  court  of  our  lord 
the  king  before  the  king  himself  (the  said  court  being  then 
and  still  at  Westminster  in  the  county  of  Middlesex)  a  certain 
writ  of  our  said  lord  the  king  called  a  latitat ^  against  him  the 

said 
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said  Benjamin  directed  to  the  then  sheriff  of  the  county  of       11^63. 
Surrey y  by  which  said  writ  our  said  lord  the  now  king  com-       Combk 
manded  the  then  said  sheriff  &f c.  so  that  he  might  have  his  ^ 

body  before  our  said  lord  the  king  at  Westminster  on  Saturday        Pitt. 
next  after  the  morrow  of  All  Souls  then  next  coming,  to  an- 
swer to  the  sai^  George  Lobe  in  a  plea  of  trespass^  and  that  the 
said  sheriff  should  then  have  there  that  writ.  And  that  after* 
wards,  aiid  before  the  return  of  the  said  writ,  and  before  the  said 
Benjunin  woe  served  with  a  copy  of  the  said  writ  so  sued  out 
by  the  said  Richard,  or  had  any  notice  of  that  writ  bein^  sued 
out  or  intended  to  be  sued  out^  to  wit,  on  the  7th  day  of  July 
in  the  2d  year  aforesaid,  he  the  said  Benjamin  was  served  with 
a  copy  of  the  said  writ  so  sued  by  the  said  George  Laicy  with  an 
English  notice  at  the  bottom  thereof,  accordmg  to  die  form 
of  die  statute  in  such  case  lately  made  and  provided ;  and 
that  in  obedience  to  the  said  writ,  he  the  said  Benjamin^  ac-» 
cording  to  the  course  and  practice  of  the  said  court,  at  the 
return  of  the  said  writ  so  sued  out  by  the  said  George  Lake^ 
to  wit,  on  Saturday  next  after  the  morrow  of  All  Souls  now 
last  past,  appeared  in  the  said  court  here,  to  the  said  writ  so 
sued  out  by  the  said  George  Lake;  and  that  thereupon  the  said 
6.  Lakcy  in  the  said  term  of  St.  Michaely  to  wit,  on  the  Sa-- 
Hirday  next  after  the  morrow  of  All  Souls  now  last  past,  ex- 
hiUted  his  aforesaid  bill  against  the  said  Benjamin  in  form 
aferessdd,  for  the  recovery  of  the  supposed  debt  by  him  de-  , 
manded  as  aforesaid.  And  this  the  said  Benjamin  is  ready 
tovcrify^  Wherefore,  as  before,  he  prays  judgment  of  the 
said  bin  of  the  said  J?.  Combe^  and  diat  the  same  may  be 
quadied,  ^c. 

The  plaintiff  surrejoins,  that  by  the  course  and  practice  of 
thie  court  J  writs  of  latitat  sued  out  after  the  end  of  any  term 
are  tested  Sis  of  the  term  next  preceding  the  time  of  their  being  * 
ao  sued  out:  but  he  avers  that  the  said  writ  of /a^i/at  above 
^Hedged  to  have  been  sued  forth  out  of  the  said  court  here  by 
die  above-named  George  Lakcy  although  the  same  was  tested 
en  the  30th  day  of  June  aforesaid,  in  the  said  2d  year  of  his 
fRsent  majesty's  reign,  being  the  last  day  of  Trinity  term  in 
4ttt  year,  was  really  and  in  fact  sued  forth  on  the  third 
day  of  July  m  the  same  year,  and  vor  before  ;  and  that  the 
rfmsaid  writ  of  latitat  which  he  the  said  Richard  sued  forth 
Ottt  of  this  court  as  aforesaid,  and  which  was  tested  on  the 
90di  di^  oijune  aforesaid  in  the  said  2d  year  of  his  present 
Mtjestjrs  reign  was  really  and  in  fact  sued  out  by  the  said 
BiCHARD  against  the  said  Benjamin  for  the  cause  aforesaid, 
Amj^  before  the  siud  writ  of  latitat  in  the  aforesaid  rejoinder 
mentioned  was  really  and  truly  sued  out  by  the  said  George 
lflif,that  is  to  say,  on  the  first  day  of  July  in  the  said  2d 
year  of  his  said  msgesty's  reign,  to  wit,  at  Ivekhester  afore- 
said ; 
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ir63.       said ;  and  that  he  the  said  ^zc^ar^afterwards  xvith  all  convex 

qq^^^      nient  speedy  to  wit,  on  the  day  and  year  in  the  above  repli- 

^  caticHi  tor  that  purpose  mentioned,  did  serve  a  copy  of  his 

Pitt.       ^^  ^^^  upon  the  said  Benjamin  Pitty  and  on  the  appearance 

of  the  S2ad  Benjamin  thereto  exhibited  his  aforesaid  bill  and 

declared  therei:q)on  against  the  said  Benjamin  for  the  cause 

and  in  the  manner  aforesaid:  and  this  the  said  j^icAari/ is 

ready  to  verify.  Therefore  he  pra}rs  judgment  that  his  afotc- 

said  bill  may  be  adjudged  good,  and  that  the  said  Benjamin 

Pitt  may  answer  over  thereto. 

To  this  surrejoinder  the  defendant  demurs  specially ;  and 
shews  for  cause,  1st.  That  it  does  not  sustain  the  above  replica- 
tion of  the  said  Richard;  but  it  is  a  departure  therefrom,  in 
this,  that  by  the  said  replication  the  said  Richar^^  in  order  to 
maintain  a  priority  of  suit,  hath  pleaded  and  insisted  ^^  That 
**  he  sued  out  a  writ  of  latitat  in  this  cause  against  the  said 
**  Benjamin  Pitt  on  the  SOth  day  of  June  in  the  2d  year  of  the 
**  reign  of  his  present  majesty;"  and  yet  by  his  said  surre- 
joinder he  hath  insisted,  "  That^uch  writ  oi  latitat  was  sued 
*'  out  at  a  different  time^  to  wit,  on  the  frst  day  ofyuly  in  the 
"  2d  year  aforesaid;"  and  also  for  that  the  said  Richard  hath 
nottraversedor  denied  the  service  of  the  said  writ  of  latitat  sued 
out  by  the  said  George  Lake  to  be  before  the  service  of  the  said 
writ  of  latitat  sued  out  by  the  said  Richard^  as  he  the  said 
Benjamin  hath  by  his  said  rejoinder  above  alledged :  and  the 
said  surrejoinder  is  in  other  respects  improper  andinsufEcienU 

The  plaintiff  joins  in  demurrer. 

Mr.  Dunning  argued  it  for  the  defendant, . 

This  is  an  action  (laid  in  Somersetshire^  for  corrupting 
voters  at  the  election  of  members  of  parliament  for  Ivelches- 
ter*  Hie  declaration  is  of  Michaelmas  term,  and  begins  with 
a  memorandum  referring  to  Saturday  next  after  the  morrow 
oi  All  Souls. 

'  The  defendant  pleads,  in  abatement,  an  action  brought  for   ^ 
the  very  same  matter  and  offence,  by  one  George  Lake^  in  the 
same  term. 

The  plaintiff  replies,  that  before  the  day  of  exhibiting  Lakers 
bill,  that  is  to  say,  on  the  ^Oth  of  Juncy  he  the  plaintiff  sued 
out  a  LATITAT  agaiust  the  defendant,  returnable  on  ScUurday 
next  after  the  morrow  of  ^//.S*&z//9,  and  that  the  defendant 
was  duly  served  with  a  copy  of  it,  and  appeared  &?c.;  and 
thereupon,  the  plaintiff  exhibited  his  bill  against  him,  i^c. 

The, 
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The  defendant  rejoins,  that  on  the  said  30th  o/yune^  Lake       1763. 
sued  out  a  latitat  against  him,  returnable  on  the  same  Saturday       "Z 
next  after  die  morrow  of  All  Souls;  and  that  before  the  defend-       ^^^^^ 
ont  was  served  with  a  copy  of  the  plaintiff*'* s  writ^  or  had  any         p^^ 
notice  of  it,  to  wit,  on  the  7th  ofjuh/^  he  was  served  with 
a  copy  of  Lakers  writ;  and  that  Z-oit^,  upon  the  defendant's 
appearing  at  the  retiun  of  it,  exhibited  his  bill  on  the  Satur- 
day next  after  the  morrow  of  All  Souls. 

The  plaintiff  surrejoins,  that  by  die  course  and  practice  of 
this  court,  latitats  sued  out  after  the  end  of  a  term  are  tested 
as  of  die  preceding  term:  but  that  Lakers  latitat  was  in  fact 
sued  out  on  the  third  of  jfuly  and  not  before;  and  that  his 
the  plaintiff's  latitat  wSis  in  fact  sued  out  on  the  first  oijuly^ 
and  with  all  convenient  speed  served  upon  the  defendant,  and 
proceeded  upon  as  soon  as  the  defendant  appeared  to  it  as 
aforesaid. 

To  this  surrejoinder  we  demur;  and  shew  for  cause, 
**  That  the  surrejoinder  does  not  sustain  the  replication,  but 
**  is  a  departure  from  it;"  and  "  That  the  plaintiff  has  not 
"  therein  traversed  or  denied  the  service  of  Lakers  latitat  to 
**  be  PRIOR  to  the  service  of  his  own*"* 

First — Here  does  not  appear  such  2i  priority  of  suit  ^  on  the 
part  of  the  plaintiff,  as  is  necessary  to  attach  the  right 
or  ACTION  in  him:  Both  writs  are  tested  on  die  same  day, 
and  returnable  on  the  same  day:  and  both  declarations 
are  supposed  to  be  of  the  frst  day  of  the  term;  which  is  to 
be  taken  as  only  one  day. 

In  qui  tarn  informations  for  the  same  offence,  where  both  are 
exhibited  upon  the  same  day,  there  b  no  precedency  of  suit,  to 
attach  the  right  of  suit  in  either  informen  and  therefore  the 
court  can  give  judgment  for  neither;  but  both  shall  be  barred. 

Tliis  is  expressly  resolved  in  the  case  of  Fye  v.  Cooke^ 
14  Jac.  1.  reported^  in  Moore  864,  and  Hobart  128.  And 
the  former  report  resembles  it  to  the  case  of  two  replevins 
by  two  persons  at  one  time,  for  one  taking:  the  detendant 
shall  answer  neither. 

It  is  true,  that  in  a  case  of  Hutchinson  against  Thomas^  Tr. 
27  Car.  2.  as  reported  in  2  Lev.  141.  in  an  information  for 
usury,  the  memorandum  was  of  Mchaelmas  term,  and  the 
defendant  pleaded  "  ^todante  exhibitionem  hujtis  informa- 

Vol.  III.  2C  ''tionisy 
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1^63*       **  Honut^  tcilket  ttrmino  miMichaeiis  (the  same  (term)  amo- 

Ca  BE      "  ^^^^  person  exhibited  an  information  also  against  him  ibr 

^  "the  same  usury,  and  obtained  judgment  against  him."  Upon 

Pitt.        which,  the  informer  demurred,  and  had  judgment;  for,  both 

informations,  as  there  pleadedy  refer  to  the^r«l  instant  of  the 

same  term:  but  if  another  information  was  exhibited  before^ 

in  the  same  term,  he  should  have  pleaded  "  That  this  inficMr- 

"  mation  was  exhibited  such  a  day  in  the  term;  and  that  at  ano- 

"  ther  dat/y  before,  in  the  same  term,  another  information  was 

**  exhibited,  and  judgment  thereupon  obtained.'*   And  there 

is  also  a  case  (very  ill  reported)  in  2  Sir  y.  ^S".  1169.  Jackson 

*  N.  B.  It  wa«    9^^  *^^  ^^M  V.  Gtslinffy  Tr.  *  15  (?.  2.  In  debt  on  the  statute 

Tr.  16  G.  2.       of  15  C.  2.  c.  8,  for  selling  fat  lambs  alive,  the  defendant 

furt  belo"^^^      pleaded,  "  That  in  the  same  term  another  infonned  against 

^^'        "  him,  and  recovered:"  and  on  demurrer,  it  was  held  ill, 

according  to  2  Lev.  141.    "  Because  he  <Rd  not  set  out  the 

**  days  on  which  each  bill  was  exhibited,  that  so  the  coint 

"  mig^t  judge  of  the  priority-"  This  is  the  whole  of  Sir 

John  Strangers  report  of  the  case. 

But  there  is  a  distinction  between  pleas  in  abatement ^  and 
pleas  in  bar.  Pleas  in  bar  must  shew  the  priority;  because 
the  right  of  action  attaches  by  the  priority:  but  in  pleas  in 
abatement^  it  is  sufficient  to  shew,  "  That  the  two  suits  were 
"  commenced  upon  the  same  day. 

And  it  appears  by  a  fuller  and  more  accurate  MS.  report  (A 

the  c^e  of  Jackson  v.  Gishng  (which  he  read  verbatim)  than 

that  of  Sir  John  Strange* s^  and  which  may  (as  he  vouched) 

t  It  may  be        ^®  depended  upon  for  it's  correctness,  that  this  di^nction 

Koing  too  far,     between  "  Pleas  in  bar  and  pleas  in  abatement  was  f  establish- 

J?  !»y' ::  That    u  ed  in  that  case.'' 

**  this  distmc- 

"  tion  was  ettabligkeJ  in  that  case: "  but  it  was  taien,  or  at  least  hinted  at,  by  .Lee  Lord  CAM 

Justice,  Chappie,  and  Denison.  And  that  case  vat  a  plea  in  bar,  though  it  is  not  directly 

fio  expressed  by  Sir  J.  S. 

1^.  B.  Sir  J.  S.  or  rather  his  editor,  has  mistaken  the  year:  for  it  was  dctenntned  i»  Tr. 
1742.  16  G.  2.  noi  15  (as  he  repurU  it) 

Therefore  when  both  actions  are  commenced  at  the  same 
time,  each  may  be  pleaded  in  abatement  of  the  Qther. 

And  here,  both  writs  have  the  same  teste  and  the  same  re- 
ttirn;  and  both  declarations  refer  to  the  same  day. 

We  have  therefore  pleaded  in  abatement^  not  **  That  Lak^s 
"  action  was  prior  to  the  plaintifPs;'*  but  **  That  both  were 
"  commenced  at  the  same  time:"  in  which  case,  we  were 
not  obliged  to  answer  to  either. 

Their 
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Their  replication  indeed  alledges  ^^  That  their  iatitat  was        1763« 
**  sued  out  on  the  ZOth  ofjune:^  But  — — ^ 

Our  rejoinder  alledges  the  very^same  thing  concerning  our  "V' 

latitat.  P»"- 

So  that  the  case  is  brought  baciy  just  to  what  it  was  before^ 
aa  to  priority. 

TTien  they  surrejoin  •*  That  their's  was  in  fact  sued  out  on 
"  xhtjirst  of  July;  and  our*8^  not  till  the  third  ^'^  which  gives 
them  a  priority  of  two  days* 

And  I  own,  that  it  is  now  settled  "  That  the  true  time  of 
"  suing  out  the  iatitat  may  be  shewn,  whenever  it  is  material, 
**  in  answer  to  a  plea  of  tne  statute  of  limitations^  notwith- 
"  standing  the  teste  t'^'^  so  was  the  determination  in  the  case  of*  y.  ante  p.  956. 
^yoh$uonv.SmithjF.S3G.2.B.R.  to  968. 

And  in  cases  of  pleas  of  tender j  I  admit,  likewise,  "  That 
**  the  day  of  the  tender  may  be  shewru^ 

But  neither  of  these  cases,  (on  pleas  of  the  statute  of  limi^ 
tation  or  pleas  of  tender,)  apply  to  the  present  case ;  which  b 
z. penal  action  brought  by  a  popular  informer. 

Such  a  construction  was  very  right  in  those  cases;  because 
it  tended  to  support  solid  Justice^  and  to  prevent  a  wrong 
wiuch  would  there  have  arisen  from  legal  fiction* 

But  though  remedial  Istw^  are  to  be  construed  liber alh^  yet 
penal  laws  are  always  construed  strictly.  A  common  informer 
shall  not  be  at  liberty  to  quit  the  teste,  and  avail  himself  of 
Ac  real  time :  c^ta  forms  shall  not  be  dispensed  with,  to  sud 
popular  prosecutors*. 

In  the  ca»e  of  CuUiford  v*  Blandford,  Pasch.  4JV.  (s?  M. 
B.  R.  Carthew  234*  Holt  Chief  Justice  differed  from  the 
other  three  judges;  and  took  this  distinction  between  a  civil 
action  and  an  action  for  tk  penalty  g^ven  by  a  statute,  ^^  That 
^^itt  the  farmer  case,  the  suing  out  a /tz/ito^  within  the  time 
^  and  contmuinff  it  afterwards,  will  be  sufficient;  but  in  the 
"  other  c^MC,  if  me  party  proceeds  by  bill,  he  ought  to  file  his 
^^  biU  witlun  time,  that  it  may  iq>pear  so  to  be  upon  the  record 
**  itself*"  The  plaintiff  indeed  had  judgment:  but  afterwards  . 
a  writ  of  error  was  brought,  in  that  case. 

It 


Digitized  by  VjOOQ IC 


1430  Trinity  Term  3  Geo.  3,  B.  R. 

1 763#  It  appears  upon  the  pleadings  in  the  present  case>  *  "  That 

j^  "  our  writ  was  served  on  the^/M  of  Julyi  and  their's  was  mt 

^^^^  "  *rrve^  till  the  29th.^^  So  that  we  have  three  weeks  priority  of 

Pitt.  service:  which  shalf  take  place  of  the  two  days  priority  of 

*     *  their  pociet-writf  which  they  only  toojc  out,  but  did  not  serve. 

1424,^1425^111  ^^  would  be  hard  if  this  pocket-priority  should  be  a  g;round  for 

the  replication  our  paying  the  penalty  twice  over. 

and  rejoinder.  -  ,         ,        ,  .         «    .,  mi        i      i 

It  may  perhaps  be  objected,  "  That  both  writs  were  re- 

"  turnable  at  the  same  time." 

They  were  so.  And  supposing  the  return  of  the  writ  to 
t  Tbi?  was  ex-  be  the  commencement  of  the  action,  yet  f  (as  it  was  said  ia 
y^hh  ?*^d  ^^  ^^^^  ^^  Jackson  V.  Gisling^  if  both  are  at  the  same  time, 
Ch.  J.  Lee^and  ^^  court  can  not  give  priority  to  either;  hi\it  either  defendant 
by  Mr.  J.  Chap-  moy  plead  in  abatement, 
pic. 

Secondly — As  it  appears  upon  the  replication  and  rejoinder 
both, "  That  the  plaintiiff  had  no  priority  of  suit;  but  that 
**  both  writs  were  sued  out  on  the  very  same  day,  viz*  on  the 
*'  30M  of  June*'*  The  plaintiff's  surrejoinder  is  repugnant  t$ 
the  replication^  and  a  departure  from  it,  in  alledg^g  "  That 
"  his  latitat  was  in  fact  sued  out  on  the  first  of  JulyJ*^  And 
we  have  shewn  this  for  a  cause  of  demurrer. 


* 


Where  the  time  is  material^  (as  in  this  case  it  is,)  a  de^ 
parture  from  the  time  before  alledged  is  a  defect  in  substance* 

This  was  solemnly  determined  in  the  case  of  Cole  v.  Haoh 
iinsy  H.  3  G.  1.  B.  i?.  1  Sir  J.  S.  21. 

[Of  this  case  I  have  a  MS.  note  (taken  before  my 
own  time :)  and  the  determination  was  ^^  That  in  an 
^^  action  upon  the  case  on  a  parol  promise,  the  time  of 
^*  the  promise,  laid  in  the  declaration,  is  not  material: 
*^  but  when  the  defendant  by  his  plea  makes  it  so,  the 
^^  plaintiff  may  answer  the  plea,  and  it  shall  not  be  a  de- 
"  parture."  The  same  thing  was  determined  in  a  later 
case,  of  which  I  have  a  note  of  my  own,  in  Tn  1, 
2  G.  2.  Matthexvs  v.  Spicer^  1  Sir  J.  S.  106.  upon  a 
tender:  and  a  distinction  was  taken  between  the  case  of 
a  common  assumpsit^  where  the  day  is  alledged  only  for 
form;  and  a  note^  where  the  day  is  materialy  and  an  es- 
sential part  of  the  agreement,  from  which  the  plaintiff 
can  not  vary.] 

Mr.  Tates^  contra,  for  the  plaintiff. 

The 
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The  material  question  is,  ^^  Whether  our  action,  or  Lai^a       1763; 
"  fritodly  one,  be  prior."  "Z  ^ 

It  is  incumbent  on  the  defendant,  to  shew  that  the  action  "^^ 

he  pleads  is  prior  to  the  plaintiiTs.  Pitt. 

The  case  of  Jackson^  mi  tam^  v.  Gislingy  shews  this;  and 
so  does  2  Hawkinses  P.  C.  275.  §  63. 

And  there  is  no  reason  for  any  distinction  between  pleas 
in  bar  and  pleas  in  abatement:  The  same  reasons  equally  hold 
in  both  cases. 

The  case  of  Johnson  v.  Smith  proves,  that  the  true  time  of 
suing  out  the  htitat  may  be  shewn  by  the  plaintijff':  And  we 
have  shewn  that  both  writs  were  tested  on  the  same  day;  both 
returnable  on  the  same  day ;  both  declarations  on  the  same  day^ 
and  that  our^s  -was  in  fact  sued  out  two  days  before  Lak^s. 
And  die  siting  out  the  process  is  the  commencement  of  the  suit; 
and  is  equally  so,  and  with  equal  effect,  in  a  qui  tatn  action 
by  a  common  informer,  as  it  is  upon  a  plea  of  die  statute  of 
Rmitations  or  a  plea  of  tender.  This  appears  by  the  opinion 
of  the  three  judges  (against  Lord  Chief  J.  Holt)  in  the  case  of 
Culliford  qui  tam^  v.  Blanjbrd^  Carthew  233,  234.  So  that 
Vie  have  the  priority  of  suit,  and  are  guilty  of  no  laches:  For, 
we  served  it  with  all  convenient  speed,  and  proceeded  upon 
it  as  soon  as  the  defendant  appeared.  Consequently,  our^s  is 
not  to  be  called  a  pociet-latitat;  nor  does  their  priority  of  ser- 
vice make  any  difference  in  their  favour. 

.  If  Mr.  Dunning* s  argument  should  prevail,  it  would  be 
impossible  to  prevent  such  collusion  between  defendants  and 
their  firiendly  prosecutors,  as  must  baffle  all  real  prosecutions 
upon  this  statute. 

Perhaps,  if  both  were  commenced  upon  the  very  same  day, 
one  might  be  pleadable  to  the  other. 

Secondly.  As  to  the  departure. 

The  notion  of  a  departure  is  where  a  man  shews  and 
relies  upon  another  matter  differing  from  and  contrary  to  his 
former  allegation.  But  here  is  no  repugnancy  or  departure : 
For,  we  adhere  to  our  former  allegation,  as  to  the  teste  of  the 
writ,  pursuant  to  the  course  and  practice  of  the  court;  and 
then  specify  the  day  when  we  really  and  in  fact  sued  it  out. 

And 
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1763.  '     And  ihiB,  i%  no  departure^  ^vhen  it  is  m  answer  to  l}kedekiid' 
ant*s  plea,  which  has  made  the  time  material,  whtn  'ri  was 

not  so  before* 


Combs 

V, 

Pitt.  m ,.^  Dunning',  in  reply, 


Mr.  Totes  disputes  the  distinction  which  I  make  between 
pleas  in  abatement,  and  pleas  in  baA  But  it  is  ^  jtut  one: 

*  ^49ft^*^  ^^^  ^  ^^^  ^^  report  of  the  case  of  *  Jackson  v.  GisUn^, 

t  Norton  ar-      where  it  was  established,  from  the  f  gentlemen  who  argued 

gued  it  pno       that  case. 

Quer.  Gundry, 

pro  de£  It  can  not  be  right  or  reasonable,  that  each  plaintiff  should 

recover  against  the  defendant,  for  the  verj'  same  offence:  And 
y^t,  that  is  the  consequence  of  Mr.  Tate^s  argument. 

He  says  indeed,  ^^  That  Lake  is  ^friendly  informer."  But 
/t^m;  does  that  <^/^ar^  Or  how  caxkV^e^  court  tilksijut&ciai  rio- 
tice  of  that?  Both  informers  appear  in  an  eqtud  li^  to  dx 
court:  And  they  will  aid  neither  of  them. 

Secondly — ^'  That  this  surrejoinder  is  a  departure  fromtbe 
"  replication,'*  is  manifest  upon  theyJic^  of  it;  It  is  quite  rt- 
pugnant  to  it. 

The  replication  does  not  say  one  word  about  the  teste  of  the 
latitat:  It  docs  not  mention  the  teste  at  all,  but  only  aBedges 
"  That  it  was  sued  forth  on  the  20th  of  June ^  The  mrt- 
joinder  avers  it  to  h^ve  been  *'  sued  forth  on  the  Sdef  fti/% 
"  and  not  before.^^  Can  any  thing  be  more  repugnant? 

A  second  argument  being  proposed, 

Lord  Mansfield  said,  that  it  had  been  extreiM^ 
•well  argued  by  the  gentlemen  on  both  sides ;  who  had  bodi 
of  them  argued  like  lawyers,  and  had  not  said  a  word  too 
much  or  too  little. 

Cur.  advis.  till  to-morroV  motning. 

And  the  next  day,  Tuesday  the  21st, 

Lord  Mansfieu)  delivered  then"  opiniott^ 

He  said  it  was  unnecessary  to  go  into  any  of  the  pleadings 
subsequent  to  the  plea,  if  the  plea  it^lf  was  bad:  And  thqr 
were  all  of  opinion,  '*  That  thispkaisa  badone^^ 

It  is  2iplea  in  abatement,  shewing  "  That  onofArr  action  was 
"  brought  against  the  defendant,  in  the  same  term,  by  another 

"person, 
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**  person,  for  the  same  offenCe:^  -  AxiA  this  is  ally  without  any        lfS3. 

thmg  more*  Whereas  he  ought  to  have  shewn^  "  That  tbe ~~ 

**  RIGHT  of  action  was  attached  in  some  other  person,  be-       C<afmji 
^^Jhre  the  present  plaintiff^s  action  was  commenced.^'*  And        p^* 
Mr.  Dunning* s  own  two  cases  prove  this  doctrine.  iTrx, 

That  of  Hutchinson  v.  Thomas^  in  2  Lev,  141.  was  an  in- 
formation for  usury.  The  memorandum  was  of  Michaelmas 
terra.  The  dofendant  pleaded  ^^  That  ante  exhilntionem  infor* 
**  tnationisy  scilicet  the  same  term,  another  person  exhibited 
^  an  information  also  against  him  for  the  same  usury,  and 
•*  obtained  judgment  against  him.'*  Upon  wiiidi,  the  in- 
former demurred,  and  had  judgment:  For,  both  informa- 
mations,  as  there  pleaded^  refer  to  the  first  instant  of  the  same 
term.  But  if  another  information  was  exhibited  before^  in 
the  same  term,  the  defendant  should  have  pleaded,  **  TTiat 
•**  the  information  pleaded  to  was  exhibited  such  a  uay  of  the 
**  term;  and  that  at  another  day  before^  in  the  same  term, 
**  another  information  was  exhibited,  and  judgment  there- 
"  upon  obtained." 

And  yacksoUy  qui  tam^  v.  Gisltngj  was  a  plea,  "  That  in 
**  the  same  term^  another  informed  against  him,  and  reco- 
**  vered:"  And,  on  demurer,  it  was  holdcn  ill,  according 
to  2  Lev.  141.  because  he  did  not  set  out  the  days  on  which 
each  bill  was  exhibited,  that  so  the  court  txn^t  judge  of  the 
priority. 

Therefore,  notwithstanding  the  general  fiaion  "Of  the 
**  whole  term's  being  but  one  day,''  yet  when  the  priority  of 
action  becomes  essential  and  necessary  to  be  ascertained^  the 
particular  day  must  be  shewn. 

Mr.  Dunning  has  fairly  stated  these  two  cases,  which  are 
against  him:  But  he  disti?iguishes  between  pleas  in  bar,  and 
pleas  in  abatement;  and  he  admits  these  cases,  as  being 
pleas  in  bar;  but  says,  that  where  both  actions  are  brought 
at  the  same  time,  it  ought  to  be  (as  it  is  here)  pleaded  in 
abatement,  and  that  such  a  plea  in  abatement  is  good. 
And  he  has  cited  a  manuscript  note  of  the  case  of  Jackson  v. 
Gislingj  by  which  (he  says)  it  appears  that  *  that  case  really*  y.  ante, 
turned  upon  such  a  distinction  between  pleas  in  bar  and  pleas  p.  1428. 
in  abatement. 

But  there  can  be  no  reason  or  foundation  for  9uch  a  dis- 
tinction: For,  in  both  cases,  it  is  eqtudiy  necessary  to  set 
out  the  particular  day.  If  the  particular  day  be  not  specified^ 
the  whole  term  will  be  considered  but  as  oncdxy. 

The 
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1763.  The  case  is  intelli^ble,  as  it  is  reported  by  Sir  jf.  S.  AxA 

^^  my  brother  Denison  says,  it  is  *  rightly  taken. 

V, 

Pitt. 

*  If  it  if  rigkUj  taken,  I  am  sure  it  is  not  fullj  taken:  at  least,  I  know  that  my  own  note  of 
it  employs  twice  as  mxtiy  paget  as  his  does  line*. 

A  case  was  cited  from  Hobart  and  from  *Moore^  Pye  v. 
Coke^  14  Jac.  1.  to  prove,  tiiat  "  Where  two  informations  arc 
exhibited  on  the  same  day^  the  defendant  needs  not  to  answer 
t  Y:iJ?***  either P'*  And  Mr.  Tates  seemed  to  f  concede,  **  TTiat  if  both 
"  were,  infact^  brought  upon  the  very  same  den^yOae,  might 
**  be  pleaded  to  the  other.*^ 


p.  1431. 


:  pleaded  t 

But  though  the  law  does  not,  in  general^  allow  of  the 
fraction  of  a  day,  yet  it  admits  it  in  cases  where  it  is  necessary 
to  distinguish^  And  I  do  not  see  why  the  very  hour  may  not 
be  so  too,  where  it  is  necessary  and  can  be  done:  For,  it  is 
not  like  a  mathematical  point,  which  can  not  be  divided.  How- 
ever, this  is  not  necessary  to  be  determined  in  tht  present  case. 

Upon  the  whole^  we  think  the  plea  badj  on  the  authority 
of  the  two  cases  in  Levim  and  Strange:  And  therefore  there 
is  no  need  to  go  into  any  of  the  subsequent  pleadings. 

Let  the  defendant  answer  over. 

V.  post  p.  1586.  (under  Monday  19th  November  1764.) 

5L^^  «^  V  Rex  vers.  Sir  Francis  Blake  Delaval,  William  Bates, 

410,  439.  S.  C)  J  ¥   u     1?     • 

Wednesday,  ^nd  J  Olin  T  nunC. 

22  June  1763. 

I  lo      t'  /^^  shewing  cause  (in  the  last  term,  viz*  on  Monday  16th 

grant^for^a      ^^  ^^  ^^y)  why  an  information  or  informations  should  not 
conspiracy  by  a  be  exhibited  against  the  defendants,  for  certain  misdemeanors; 
master,  in  at- 
torney, and  a         And  also  upon  Sir  Francises  producing  Anne  Catley  in 

l^tleman,  to  court,  in  obedience  to  an  habeas  corpus  directed  to  him  for 
assiim  over  a     ^^  ^  ' 

femileappren-  that  purpose; 

consent  for  the  '^^  charge  against  them  was.  That  the  defendants' had 
imrpMose  of  pros- joined  in  an  unlawful  combination  and  conspiracy^  to  remove 
tltuttoo.  ^is  giri^  an  infant  of  about  18,  out  of  the  hands  of  the  de- 

fend^t  Bates  (a  musician)  to  whom  she  was  bound  an  ap- 
prentice by  her  fadier  (a  gentleman's  coachman)  without 
the  knovdedge  or  approbation  of  the  said  Catley  her  f&ther; 
and  to  place  h^r  in  the  hands  of  Sir  Francis  jf or  the  purpose 

tff  PROSTITUTION. 

For 
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For  which  purpose  (as  it  was  insisted)  she  was  discharged       1 763. 


Rex 


by  Bates,  h«r  master,  froiQ  the  indentures  of  her  appren- 
ticeship to  him,  in  consideration  of  200/.  (the  penalty  of  them) 
paid  to  him  by  Sir  Francis;  and  was  tfaen  bound^  by  the  usual  §|p  Francis 
indentures  of  sq)prenticeship,  to  Sir  Francis:  and  Mr. b^^i^b d^i^^. 
Fraike  was  the  attorney  who  )yas  concerned  ip  the  transac-      val  and 
tion,  ^0  far  as  to  make  aii  diese  several  indentures,  and  also      Others, 
to  draw  i|p  ^an  agreement  between  Sir  Francis  and  Bates^ 
*^  ITiaJ  Bates  shauld  have  the  profits  of  an  engagement  or 
"  contract  he  l\i^d  entered  into  for  her  singing  at  Marybone, 
*'  and  be  secured  ag^nst  the  non-performance  of  that  con- 
**  tract.''  The  prl  was  now  notoriously  iept  by  Sir  Francis 
Ddffoql;  apd  actu.9Vy  residecjlin  his  house,  and  publicly  rode 
out  on  his  horses,  attended  by  his  s/^ryants.. 

A$  t9  the  hlFjQRMAT^ON-T- 

The  Court  adjourned  the  considera^tipn  of  the  matter  till 
the  first  day  of  the  present  term.  For 

liord  Mansfield  s^d,  that  if  here  really  has  bee;;a  a 
covspij^AGY  |U)  se4^ce  ^his  ^rl,  (whic];i  19  jthe  foot  upon 
wbiqh  this  court  ^x^  to  take  it  up,)  he  an4  his  fatrethren  had 
sQfoe  dout^  ^^  Whetl^  ikQf0ther  9^6,  mofher  yrtvt  not  con-- 
^  ceiiie4  jp  .^>  as  well  as  the  rest."  Therefore  let  the  |:ule  be 
enlargQil^  till  the  first  df y  of  nex,t  term :  and  let  the  father  and 
9K>dier,  ia  the  laean  tui^,  give  an  answer  tp  the  mattery 
which  are  charged  upon  them  in  the  affidavits  that  have  b^^en 
read  on  the  part  of  the  defendants. 

As  to  the  HAiB£^S  COR^FUH — 

His  I^jRPAiuP  iSMd,  that  the  three  prii^c^al  cases  that 
hance  oocurred  sinoe  queeii  Jmui^s  time^  that  are  applicable  to 
the  .inrosent  case,  wece 

Jiftrs.  TurbervUfe*^.c,va^t  {Re^  v.  Qlqrkson  et  al.  1  Sir  J.  S. 
4fl^.)  40  7>i;z.  7  C.  1.  in  tl^  court; 

Frances  Howland*s  caw  (Rex  v.  Mary  Johnson^  1  Sir  y. 
S.  679. 5wd  ?  JLd.  R<fffm.  1 334-)  in  HU.  XOG.U  B.  R.  And 

Jar^ep  SmitK^s  case  (Rex  v.  Penelope  Smithy  2  Sir  y.  S. 
982.)  in  trin.  7,  8  G.  2.  B.  R. 

Vol.  ill.  -^D  And 
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ir63>  And  he  thought  that  what  was  done  by  the  court,  in  every 

j^j.  j^         one  of  them,  was  right:  though  he  did  not  agree  with  th^ 

^^  sayings  that  Vere  reported  in  the  books  to  have  been  made 

Sir  Frakcis  use  of  in  determining  them. 

Blake  Dela-      ^  *..*.,,  ..  ,  . 

vAL  and  '       In  cases  of  writs  of  habeas  corpus  directed  to  private  pcr- 

Others.      sons,  *'  To  bring  up  infants^^  the  court  is  bound,  ex  debit$ 

2  Johns  N.  Y.  justiti(ty  to  set  the  infantyr^^yrcm  an  improper  restraint:  but 

T.  It  376.  they  are  tiot  bound  to  deliver  them  over  to  any  body,  nor  to 

give  them  any  privilege.    This  must  be  left  to  their  discre- 

tion^t  according  to  the  circumstances  that  shall  appear  before 

them. 

There  is  z,  privilege  redeundo;  unless  the  court  should  see 
ground  to  declare  the  contrary. 

In  the  three  particular  cases  which  he  had  mentioned,  all 
that  was  actually  dofie^  he  said,  was  right:  though  he  did 
not  agree  with  all  that  was  said. 

In  the  first  of  these  cases  (^Rex  v.  Clarkson  et  al.)  the  in- 
fant was  a  marriageable  young  lady,  who  lived  with  her 
guardian.  A  man  claimed  her  as  his  wife:  she  denied  the 
marriage.  The  court  could  not  try  the  marriage  by  affida- 
vit: and  they  could  not  deliver  her  to  die  man  as  her  husband^ 
without  allowing  the  marriage.  She  chose  to  remain  with  her 
guardian :  and  the  court,  upon  being  informed  ^^  That  the  man 
had  a  design  to  seize  her,"  sent  a  tipstaff  home  with  her^  to 
protect  her. 

In  the  second  case  {Rex  v.  Mary  Johnson^  the  child  was 
too  young  to  judge  for  itself:  she  was  not  more  than  9  or  10, 
*  Mv  own  nofte  or,  as  some  accounts  say,  *  six  years  old;  but  certainly  not 
(and  LwM  in  qIJ  enough  to  exercise  any  judgment  of  her  own.  And  there 
her)\^i '^Lrt  ^^*  ^  legal  guardian  appointed  by  the  will  of  her  father:  and 
•*  dx.**  therefore  it  was  right  to  let  the  kgal  guardian  take  her,  as 

she  was  too  young  to  Judge  for  herself.  The  guardian  ap- 
pointed, in  that  case,  by  the  spiritual  court  was  nothing  at  all: 
for  they  appoint  any  body  guardian  in  that  court;  for  the 
mere  purpose  of  appearing. 

In  the  third  case  {Rex  v.  Penelope  Smithy)  the  child  wanted 
but  six  weeks  of  fourteen.  And  that  case  was  determine 
rightj  (barring  the  dictums  that  were  used  in  it:)  for  the 
court  were  certainly  right  in  refusing  to  deliver  the  infant  to 
the  father:  of  whose  design  in  applying  for  the  custody  of  his 
child,  they  had  a  bad  opinion. 

The 
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The  true  rule  is,  "That  the  court  are  to  judge  upon  the        1763. 
**"  circumstances  of  the  particular  case;  and  to  give  their  direc-         "p^        ^• 
**  tions  accordingly.'*  x,. 

In  the  present  case,  there  is  no  reason  for  the  court  to  de-  gj^j^j^g  Dela- 
liver  her  to  her  father.  She  has  sworn  "  To  have  received  ill      y^^^  and 
"  usag'e  from  him,  before  she  was  at  all  put  out  apprentice:"      Others. 
and  whilst  she  was  with  Bates  her  master,  it  appears  that  her 
father  seldom  or  never  came  near  her,  or  ever  gave  her  either 
advice  or  reprimand.    It  is  even  suspicious  ^^  Whether  the 
**  &ther  and  mother  were  not  parties  to  the  conspiracy  ;^^  and 
*'*'  whether  the  father  does  not  carry  on  this  prosecution  in 

hopes  of  extorting  money  from  the  defendants." 


u 


Let  the  g^l  therefore  be  discharged  from  all  restraint,  and 
be  at  liberty  to  go  where  she  wilL 

And  whoever  shall  offer  to  meddle  with  her  redeuhdo,  let 
them  take  notice  "  That  they  do  it  at  their  periL^^ 

But  I  see  no  reason,  in  this  case,  to  send  an  officer  with  her, 
to  protect  her:  upon  a  mere  apprehension  or  supposition 
*'  That  any  body  will  behave  improperly  upon  the  occasion." 

The  affidavits  of  the  girPs  father  and  mother  having  been 
read  yesterday,  Lord  Mansfield  took  them  home  to  revise 
and  consider  them,  f  together  with  the  rest  of  the  affidavits 
formerly  read,)  till  Uiis  morning:  by  which  affidavits  now 
read,  the  father  seemed  to  me  to  have  very  fuuy  exculpated 
himself  from  all  suspicion  of  blame;  but  the  mother  was  ac- 
quainted with  the  amour  between  Sir  Francis  and  her  daugh- 
ter, whilst  she  and  her  daughter  lodged  together  in  or  near 
Covent'Garden,  and  before  her  daughter's  going  to  Bath,  as 
well  as  after  her  return,  though  she  never  acquainted  her 
husband  at  all  with  her  knowledge  or  suspicion  of  it. 

Lord  Mansfield  now  delivered  the  opinion  of  the 
court. 

This  is  a  motion  for  an  information  against  the  defendants 
for  a  CONSPIRACY  to  put  this  young  girl  (an  apprentice  to  one 
of  them)  into  the  hands  of  a  gentleman  of  rank  and  fortune^ 
Jbr  the  purpose  of  prostitutio?i;  contrary  to  decency  and  mo- 
rality,  and  xvithout  the  knowledge  or  approbation  of  her  fa- 
ther; who  prosecutes  them  for  it,  and  has  now  cleared  himself 
of  all  imputation,  and  appears  to  be  an  innocent  and  an  in- 
jured man* 

The 
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ITtlS.  The  fi»tt  uocontroverted,  it  this^^ 

D  VIC  ^ 

^  A  female  infant y  then  about  fifteen^  waS  bound  apprentice 

StrF&ANci^  byher^fA^r  to  the  defendant  Bates^  ^tHtisic-master;  the 
Blake  Dki^a-  ^^^  appearing  to  have  nfitural  talents  for  mime.  The  fkther 
wAh  and  became  bound  to  the  master  in  the  pen&ky  of  200^  for  ids 
Others.  daug'hter*^  performance  of  the  ct>vetumt9  contained  in  the  in- 
denture. She  became  eminent  for  vocal  music;  and  thereby 
gained  a  great  profit  to  Bates  her  master.  During  her  ap- 
pretiticeship,  being  then  dbout  aeventpenf,  she  ra  debauched  by 
Sir  Francis  Debavaiy  whilst  she  resided  in  the  house  of  Bate^s 
father;  as  Bate9  himself  was  a  single  niail  arid  no  house- 
keeper. In  Aprii  last.  Bates  her  master  indirecdy  atngns 
her  to  Sir  Francis^  as  much  as  it  was  in  his  power  to  assign 
her  over:  and  this  is  done,  plainly  attd  manifestly)  f>r  bad\ 
purposes.  Bates  at  the  same  time  reiemes  thepthsihf  to  the 
father,  but  without  the  father's  application  or  even  privity; 
and  receives  the  200/.  from  Sir  Ftancis^  by  the  harids  of  his 
taylor ;  whb  is  employed  to  pay  it  to  Aates^  tod  also  etiters 
into  a  bond  to  Bates,  to  secure  to  him  the  profits  arising  from 
the  girl's  singing  this  summer  at  Marybone*  And  then  she  is 
indentured  to  StR  IFrancis  DelavAl  to  team  music  o^  mm 
^  and  she  covenants  with  him^  both  ih  the  usual  covenants  of  in- 
dentures of  apprenticeship,  and  likewise  in  several  others,  (as 
"  not  to  quit  even  his  apartments  y'*^  &fc.  These  articles  be- 
tween the  parties  are  signed  by  all  but  the  father :  and  a  bond 
is  drawn  from  him,  in  Ae  penalty  of  1^00/.  for  his  daughter's 
performance  of  these  covehants  (which  be  rtever  executed.) 
And  the  girl  goes  and  lives  and  still  does  Uve  with  Sir  Fran- 
cis j  notoriously,  as  a  kept  mistress. 

Thus  she  has  been  played  over,  bg  fiAtEs,  into  his  hands, 
for  this  purpose.  No  man  caA  avbid  seeing  all  this;  let  hiiti 
wink  ever  so  much. 

I  remember  a  cause  in  the  court  of  chancery^  wherein  it 
appeared,  that  a  man  had  formerly  assigned  his  vri¥E  over  to 
another  man;  and  Lord  Hardwicke  directed  9.  prosecution  iahr 
that  transaction,  as  being  notoriously  and  grossly  against  pub- 
lic decency  and  good  manners.  And  so  is  the  present  case. 

It  is  true. that  thany  offbnces  of  the  incontinent  kind  ftdl 

'  properly  under  the  jurisdiction  of  the  eccUsiasticaltt^xxtx.y  attd 

are  appropriated  to  it.  ftut^  if  y otl  except  those  appropriated 

cases,  Tiiis  court  is  the  custos  inoyuni  of  the  people,  and  has 

the  superintendettcy  of  dflfcnces  contra  boms  fnores:  atad  ttpon 

thi0 
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this  ground,  both  Sir  Charles  S^ley  and  Curl,  who  had  been       17M. 
guilty  of  otfences  against  good  manners,  were  prosecuted  here.         ^~ 

However,  besides  this, there  is,in  the  present  case,acoNSPi-  '*'• 

ftAcY  and  coKfEDERACY  attiotigst  the  defendants:  which  are  SitFrancm 
clearly  and  indisputably  Withlti  the  proper  jurisdiction  of  this  ^^"^  wJd** 
~^^  Otiim. 

And  in  the  conspiracy  they  were  all  three  concerned. 

Bates,  the  master,  clearly  knew  of  the  connexion  between 
Sb*  Ftanci^  and  his  apprentice,  in  February;  but  he  fftve  no 
notice  at  all  about  it,  to  her  father,  till  a  considerable  time 
tifier  he  knew  it  himself;  and  at  kut^  neither  tells  nor  hints 
to  him  any  thing  further  than  that  she  had  been  seen  riding  in 
the  park  attended  by  a  servatit  of  Sir  Francis  DelavaPs^  and 
that  she  neglected  her  business  and  his  instructions;  and 
recommended  her  mother's  taking  a  lodging  for  her  and 
lodging  with  her.  In  Aprils  he  enters  into  mis  transaction 
with  Sir  Fftincis;  who  Is  to  pay  him  the  penalty  of  the  ori- 

final  indentures,  and  then  to  Have  the  girl.  Yet  of  all  this, 
e  gives  no  notice  to  her  father*  Bates's  orvn  afftdaut  is 
highly  improbahU:  and  thou^  the  girl  swears.  In  her\  to 
exculpate  Bates  as  well  as  Sir  Francis  DeUival^  yet  it  is 
plainly  discoverable  from  what  she  swears,  ^^  That  Bates's 
^  account  Is  net  a  true  one.^  Bates  therefoi^e  ought  cleaiiy 
to  be  included  in  the  rule  for  an  information. 

Then  as  to  Fk  ai»e,  the  attorney — ^Though  I  never  heard 
any  inn)Utation  upon  him  before,  yet  in  this  instance  he  has 
certainly  acted  inconsistently  with  the  duty  of  his  profession 
Mid  that  chastity  (f  character  which  it  is  incumhent  upon 
an  attorney  always  to  support*  He  has  drawn  and  prepared 
all  these  instruments ;  and  the  indentuires  whereby  this  giri, 
already  bound  to  Bates,  binds  herself  apprentice  to  Sir  Fran- 
cis Delaval,  to  be  taught  music  by  him  ( and  all  the  covenants 
omtained  in  it;  and  was  privy  to  the  compensation  that  Bates 
received  from  Sir  Frtmds.  &)  that  it  was  impossible  for  him 
to  be  ignorant  of  the  real  intention  of  this  transaction :  he 
could  sot  imagine  that  she  reaHy  bound  herself  to  Sir  Francis, 
to  be  taught  music  by  him ;  but  must  undoubtedly  have  been 
conscious  of  the  true  purpose  for  which  these  deeds  and  writ- 
ings were  calculated.  He  therefore  ought  likewise  to  be 
included  in  the  absolute  rule  for  an  information. 

Then 
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1T63.  Then,  as  to  Sir  Francis  himself,  there  can  remain  no 

'doubt. 


Rex 

Sir  Francis  Therefore  let  the  Rule  be  absolute 

Blake  Dela-  against  all  *  three. 

VAL  and  ^  XT  *     ' 

Others.  *Note— 

The  counsel  for  the  prosecutor  did  not,  upon  die 
original  motion,  pray  any  rule  against  the  taylor;  sus- 
pecting that  he  had  acted  rather  under  a  kind  of  compui- 
sion^  than  ill  intention  or  design. 


Sftine,  22d  RcK  vers.  Burbage. 

Jane  1763. 

Jfab  Corp.  fort  TVyT'^*  •^^^^^''^^  ^^  behalf  of  the  prosecutor,  moved  for  a 
prisoner  in  ex-  i- ▼  A  habeas  corpus  ad  testificandum^  to  carr)'  Thomas  Hay- 
ccution,  ad  don^  SLprisoner  in  execution  in  the  King^s  Bench  prison  for  a 
tattif.  refused,  misdemeanor^  down  to  the  next  assizes  for  the  county  of 
appeanng^to^be  Worcester^  against  the  defendant;  upon  an  affidavit  of  his 
a  contrivance,  being  a  material  witness. 
Peake  193. 

But  Lord  Mansfield,  though  he  agreed,  "That  (in 
**  general)  a  habeas  corpus  ad  testificandum  xuilliie^  to  remove 
*'  a  person  in  execution,  to  be  a  witness,"  yet  thought  die 
present  application  to  be  a  mere  contrivance* 

This  Burbage  is  indicted  for  perjury  in  swearing  the  wry 
+  V.  ante.  p.  oath  upon  which  this  f  Thomas  Haydon  was  convicted  of  die 
1387.  ^«^^-  ofFenceybr  which  he  is  now  imprisoned:  so  that  it  seems  diffi- 
don!"satui3ay,  ^^^^  *^  account  for  his  being  a  material  witness  in  the  cause. 
7i\\  May  1763.  But  even  admitting^im  to  be  so,  there  is  no  great  inconve- 
nience in  trying  it  at  the  next  following  assizes ;  at  vhich 
time  this  man's  imprisonment  will  be  at  an  end. 

Per  Cur.' 

Take  nothing  by  the  motion. 


The  End  of  Trimft/  Term  1763.  3  G.  3. 


Death  of  Mr.      ♦^^  Mr.  Justice  Foster  was  absent  a// th  id  term;  and  died 
Justice  Fo8-  Q^  ^e  first  day  of  the  following  term,  viz.  Monday  the 

''^^'  -        7th  of  November  1 763. 

Michaelmas 
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In  the  Evening  this  Monday  the  First  Day  of  this  Term,  Monday,  7  not. 
aboutNine  o'clock,  *  died  pcthrfMr. 

Justice  Foster. 

Mr.  Justice  FOSTER,  '^^^ 

only  THREK 

Third  Judge  of  this  Court,  aged  about  74.  court  during  the 

whole  term. 


Right  on  the  Demise  of  Francis  Basset,  Esq;  vers,     (i  Black.  Rep. 
Thomas  and  Another.  ^>^y^  15 

Nov.  1763. 

THIS  was  a  case  reserved  upon  an  ejectment  tried  at  the  Power  to  make 
Western  summer-circuit  in  1761.    It  turned  upon  the  ^^^^^l^^^* 
construction  of  a  power:  and  the  question  was,  "  Whether constrSd    ^ 
**  ihepfrwer  was  or  was  not  well  executed.^^  3  Bac.  Abr.  411. 

At  the  assizes,  there  was  a  verdict  for  the  plaintiff,  subject 
to  the  opinion  of  the  court,  on  the  following  case. 

jfohn  Pendarvis  Basset j  being  seised  in  fee,  in  considera- 
tion of  an  intended  marriage  between  him  and  Mrs.  Ann  Pri- 
deaux^  conveyed  to  trustees  and  their  heirs,  to  the  use  of  him- 
'  self  and  his  heirs  till  the  marriage;  then,  of  himself  for  life; 
remainder  to  the  trustees,  to  preserve  contingent  remainders; 
and  after  his  own  death,  then  remainder  to  secure  a  rent- 
charge  to  his  intended  wife  for  her  life;  remainder,  to  the  first 
and  other  sons  of  the  marriage,  in  tail  male ;  remainder,  to 
such  uses  as  he  should  by  deed  or  will  appoint;  remainder, 
for  want  of  such  appointment,  to  the  heu-s  of  his  body,  in 
tail  male;  remainder  to  his  brother  Francis  Basset^  the  &«-» 
9or  of  the  plaintiffs  for  life;  remainder  to  the  first  and  other 
sons  of  the  said  Francis  Basset^  in  tail  male;  remainder  to 

himself, 
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1763.        himself,  his  heirs  and  assigns  for  ever:  which  several  estates 
Right       ^^^  limitations  aforesaid  are  subject  to  a  proviso  "  That  it 
on  demise     "  should  be  lawful  for  himself  and  Francis  Bdssetj  during^ 
'     Basset      "  their  respective  lives,  and  the  son  and  sons  of  their  respec- 
V,  ^*'  tive  bodies,  and  the  heirs  male  of  such  son  and  sons,  and 

Thomas  *"*"  his  own  heirs  male,  as  they  should  be  severally  and  succes- 
and  Another.  "  sively  in  the  pqsseseioci  of  the  freehold  by  virtue  of  the  li- 
^*  roitations  aforesaid;  and  for  the  said  trustees  and  thesur- 
**  vivors  and  survivor  of  them,  and  the  heirs  of  such  survivor, 
'  didring  tM  fninorki^  of  ^ny  such  6Q9  or  sons  or  m^  XQ^l^; 
at  any  time  or  times,  by  any  deed  or  deeds  to  be  signed  and 
'  sealed  by  him  or  them  respectively  in  cbe  presence  of  two 
^'  or  more  credible  witnesses,  to  demise^  lease  or  grant  to  any 
^^  person  or  persons,  either  in  possession  or  reversion,  for  one 
•**  life,  or  for  two  or  three  lives ^  or  for  any  number  of  years 
•^^  determinable  on  the  death  of  aiiy  pi^e,  two,  >or  ibree  person 
"  or  persons  to  be  named  in  every  such  lease,  all  or  any  part 
*'  of  the  said  premises  which  had  been  usually  so  demised 
"  and  let  ten;  so  as  there  should  be  no  more  than  three 
lives  in  being  at  any  one  time,  of  or  on  any  one  lease  or  de- 
mise so  to  be  made  and  granted;  and  so  as  upon  every  such 
^^  lease  or  dpmise  so  to  be  nuide,  there  should  be  ceserv^e^  so 
"  much  or  more  yearly  rent  as  then  w?«  ,«r  had  been  giv^n 
**  or  received  for  the  same  premises  within  20  years  then  last 
"  past;  or  a  proportionable  rent,  where  a  greater  or  lesser 
*^j>art  of  any  farms  or  tenements,  either  separately  or  iapart, 
**  or  together  widi  any  other  part  or  parcel  of  the  ^aid  pre- 
^  mtses  or  other  lands,  should  be  demised  or  be  pay^le 
**  quarterly  or  otherwise;  and  to  continue  during  the  estate 
^^  and  term  ^txtareby  granted,  and  to  be  loeidfisit  aad  go  along 
^^  with  the  reversion  and  remainder  expeplsmit  <«k  .s«ch  kases 
**  respectively,  with  usual  covenants  on  the  lessee's  part;  and 
^  so  ^s  no  suioh  lease  should  be  dispunishaUe  of  waste;  and 
**  so  as  IB  evcfy  such  lease  there  should  be  a  condition  of  re- 
**  entry  for  non-payment  of  rent,  and  for  waste;  and  so  as 
<'  every  lessee  should  execute  a  comrter-part  of  such  lease. 
*'  And  it  was  by  iht  said  indenture  declared  mid  agreed,  ritat 
♦*  all  such  leases,  grants  and  setts  as  should  be  made  by  virtue 
*  thereof  thovAi  be  gvod^  valid  and  effectual  in  the  law,'to  sA 
**  intents  and  purposes ;  and  that  the  respective  lessees  their 
"  executors,  «iV',,«*-^shoidd  and  might  hoW  and  eigoy  the  se- 
**-veral,^c.,  to  them  respectively  demised,  for  the  respective 
**^rms  and  estate  for  which  such  lease  $hould  be  made;" 

'Hie  jBtacriage  was  soiemmaed  in  17df « 

The 
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TTie  said  John  Pendarves  Basset  died  on  19th  September  1763. 

1739,  without  making  any  appointment  of  the  premises;  ^         J 

leaving  his  wife  enceinte  with  a  son,  who  was  bom  on  22d  Hfemise 

May  1740,  and  was  baptized  Jdhn  Prideauxj  and  became  in-  Basset  ' 

titled  to  an  estate  tail  in  the  premises,  subject  to  die  said  rent-  ^. 

charge  to  his  mother  and  such  other  incumbrances  as  then  Thomas 

affected  the  premises.                                                     '  and  Another. 

By  an  order  of  the  court  of  chancery,  Christopher  Haw* 
Ainsj  esq ;  was  appointed  receiver,  and  was  empowered  to 
make  contracts  for  leases  for  one,  two,  or  three  life  or  lives, 
or  years  determinable  thereon,  of  all  such  parts  of  the  said 
estates  as  had  been  usually  so  granted,  and  to  fill  up  and  re- 
new the  lives  in  the  said  leases,  and  to  receive  the  fines 
payable  thereon. 

In  pursuance  of  which  order,  the  said  Mr.  Hawkins  con-  ' 
tracted  with  Nich'olas  Tresidder^  for  a  lease  of  four  fields  &?c. 
parcel  of  the  premises  in  question,  which  by  the  death  of 
Henry  Pendarves  were  ^tn  fallen  into  possession;  for  99 
years,  if  Mary  the  wife  of  the  said  Nicholas  Trestdder^  his 
son,  and  Ann  his  daughter,  or  either  of  them,  should  so  long; 
live;  in  consideration  of  a  fine  of  175/.  to  be  paid  as.  herein- 
after mentioned,  and  the  yearly  rent  of  13^.  4^.  and  13^.  4(/. 
for  a  heriot. 

Accordingly,  by  an  indenture  of  lease,  bearing  date  on 
die  S4di  yunel7^y  and  made  between  the  surviving  trustees 
in  die  said  setdement  on  thq^one  part,  and  the  said  Nicholas 
Trendder  on  the  other  part,  recidngthe  said  proviso  and  power 
of  leasbg  in  the  said  setdement  contained,  and  the  appoint- 
,  meat  of  Mr.  Hawkins  as  abovementioned,  and  the  said  con- 
tract made  by  him  with  die  said  Tresidder^  with  the  appro- 
bation of  the  master,  in  chancery^  the  said  surviving  trustees, 
in  pursuance  of  the  said  power ^  and  in  consideration  of  87/. 
lOff.  then  pwd  to  Mr.  Hawkins  by  Tresidder^  and  of  87/.  10^. 
more,  to  be  paid  in  six  months,  and  of  the  rents  and  cove- 
nants therein  aftermentioned,  and  with  the  approbation  of 
Ae  said  master,  demised^  leased  and  granted  to  the  said  Nicho- 
las Tresidder  his  executors,  administrators  and  assigns  all 
tbose  four  fields,  i^c;  to  hold  for  99  years,  if  Mary  die  wife 
of  the  said  N  T.  Nicholas  his  son,  and  Ann  his  daughter  or 
any  of  them  should  so  long  live;  yielding  and  paying  there- 
for yearly  die  rent  of  13^.  ^.  payable  quarterly  during  the 
said  term,  and  13*.  4rf.  in  lieu  of  a  heriot  or  farlief  at  or  after 
the  several  respective  deaths  of  the  said  Mary^  Nicholas  and 
Ami;  and  also  repairing^,  fc?c.  And  in  the  said  indenture  is 
contained  a  proviso,  that  if  the  87/.  10*.  should  not  be 
paid  within  the  stipulated  time;  or  if  the  vearlv  sum  of  13?. 

Vol.  III.  2E  '  Ad.  or 
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1763.        4d.  or  any  other  the  said  reservations  and  agreements  should 

"]     "Z  be  behind  and  unpaid  and  unperformed  in  part  or  in  all, 

on  demibc     ^^^  ^^^^  after  the  same  ought  to  be  paid  or  performed;  or  if 

Basset  '    ^^^  ®^^^  ^*  ^'  ^^*^  executors  £5?c.,  shall  do  or  suffer  any  waste 

-I,.  on  the  said  premises;  then  it  should  be  lawful  to  all  and  eve- 

Thom  AS      ry  person  or  persons  who  for  the  time  being  shall  be  intitled  to 

and  Another,  the  reversion  of  the  said  premises,  to  re-enter  and  the  same 

to  have  again  as  in  his  and  their  former  right  and  estate.  And 

the  said  Nicholas  Tresidder  executed  a  counter-part  of  the  said 

lease:  and  the  last  mentioned  87/.  10*.  was  duly  paid  at  the 

stipulated  time.    And  N.  T.  and  Nicholas  his  son  are  still 

living. 

On  irth  May  1756,  the  said  y^An  Prideaux  Basset  died 
an  infant  under  17,  intestate,  without  issue,  and  unmarried: 
whereupon  the  lessor  of  the  plaintiflf,  who  is  remainder-man 
under  the  limitations  in  the  setdement  and  also  heir  at  law 
to  his  nephew  the  said  John  Prideaux  Basset^  and  heir  general 
to  the  said  yohn  Pendarves  Basset^  claims  the  premises  in 
question,  by  virtue  of  the  said  remainder  to  him  limited  as 
aforesaid. 

Then  the  case  states,  that  there  were  contained  in  the 
deed  of  settlement,  several  tenements  other  than  the  Barton 
of  Pendarves^  which  were  enjoyed  by  the  said  John  Pendaf^ 
^  ves  Basset  and  his  ancestors  at  and  before  the  ssud  11th  of 
-  Aprill  7Z7y  by  leasing  the  same  from  time  to  time  respectively 
for  terms  of  99  years;  each  of  such  terms  being,  determinable 
respectively  on  the  expiration  of  thtee  lives:  and  that  there 
were  several  other  tenements  in  the  said  deed  of  settlement 
likewise  contained,  which  were  on  the  said  1 1th  day  of  Aprily 
and  had  been  before  that  time,  holden  of  the  said  John  Pen- 
darves  Basset  and  his  ancestors  to  farm  by  leases  at  a  rack-rent. 

^  Then  there  are  stated  several  old  leases  of  the  Barton  of 
Pendarves  £sfc.,  as  far  back  as  Queen  Elizabeth^s  time,  and 
reciting  others  in  H*  8th's  time;  some  for  terms  of  years, 
and  some  for  99  years  determinable  on  three  lives,  at  different 
rents;  and  that  on  15th  September  1631,  the  fee^aimple  of 
the  said  Barton  of  Pendarves  was  conveyed  to  William  Pen- 
darves; and,  by  him,  afterwards  (in  1738)  Xd  Samuel  Pen- 
darves; and  in  1738,  on  the  death  of  Thomas  Pendarves^ 
came  into  the  possession  of  the  said  John  Pendarves  Basset. 
And  an  indenture  tripartite  is  stated,  bearing  date  15th  De- 
cember 1638,  whereby  the  s^XA  Samuel  Pendarves^  in  conside- 
ration of  natural  love  and  fatherly  affection  to  his  second  son 
Thomas  Pendarves^  and  for  his  better  advancement,  livelihood, 
and  maintenance,  covenanted  to  stand  seised  to  the  use  of  the 
said  Samuel^  for  life;  then,  of  the  said  Thomas  Pendarves  his 

.  executors 
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executors  Gfc,  for  99  years,  if  the  said  Thomas^  or  any        1763. 
woman  he  should  marry,  or  any  issue  of  his  body  should  so       ^ 
long  live;  paying  yearly  unto  the  heirs  and  assigns  of  the  said    ^^  demise 
Samuel  the  yearly  rent  of  4/.  payable  quarterly;  with  cove-       Basset  ' 
nants  on  the  part  of  Thomas^  "  To  pay  the  rent,  and  repair  ,,. 

"  the  prenuses."  Thomas 

and  Another. 
It  was  stated,  that  the  retit  reserved  on  the  said  lease  of 
the  24th  of  June  1742,  to  Nicholas  Tresidder^  is  more  tlian  a 
proportionable  part  of  tfie  rent  reserved  for  the  whole  Barton 
in  the  deed  of  15th  December^  1638. 

The  said  Francis  Basset  demised  the  premises  to  the  plain- 
tiff; imdcr  which  demise,  the  plaintiff  entered,  and  was 
possessed:  and,  being  so  possessed,  the  defendants  entered, 
and  ejected  him. 

The  question  submitted  to  the  opinion  of  the  court,  was, 
"  Whether  the  lease  bearing  date  on  the  24th  of  June  1742, 
**  and  made  to  the  said  Nicholas  Tresidder^  be  a  good  and  ef-^ 
^^Jectual  lease,  by  virtue  of  the  power  herein  before  men- 
"tioned  as  part  of  the  deed  of  settlement  made  12th  April 
"1737;  and  thereupon,  "  Whether  the  plaintiff  ought  to 
"  recover." 

This  case  was  argued  by  Mr.  Tkurlow^  for  the  plaintiff; 
and  Mr.  Serjeant  Bur  land  iov  the  defendants. 

Mr.  Thurlow  argued,  that  this  lease  was  not  of  the  iind  in- 
tended by  the  power;  nor  was  the  usual  rent  reserved,  nor 
the  usucd  covenants  contained  on  the  lessee's  part.  That  the 
intention  of  Mr.  John  Pendarves  Basset  was  to  continufc  the 
estate  in  his  name  and  blood:  and  that  the  trustees  had  only 
^  naied  ^wtr^  without  any  interest;  and  could  not  deviate 
from  the  literal  terms  of  the  power.  And  that  the  word 
**  usuaP^  can  not  be  satisfied  by  a  single  instance,  or  even 
by  two  instances. 

Serjeant  Burland  said,  that  the  only  question  at  the  trial 
was,  ".Whether  a  covenant  to  stand  seised  could  be  considered 
"  as  an  evidence  of  the  usual  manner  of  demising.*^  And  he 
argued, "  That  it  mighti*^  and  insisted,  that  a  lease  may  be 
made  by  a  covenant  to  stand  seised,  upon  good  consideration, 
as  of  marriage  or  blood.  A  covenant  "  To  stand  seised, 
is  a  conveyance  oftheland^  since  the  statute  of  27  H*  8.  These 
lands  have  been  usually  demised  for  years,  determinable 
upon  lives:  and  the  power  is,  "  To  demise  for  any  number 
**  of  years,  determinable  upon  the  death  of  one  two  or  three 
**  persons  named."  And  the  present  lease  is  within  the  terms 
and  intention  of  the  power. 

The 
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1763.  The  Court  thought  this  as  plain  a  case  as  possibly 

Right       ^^^  ^^'  ^"  *^  P«^  ^^^^  defendant. 

on  demise,        Here  is  an  estate  settled,  on  a  marriage,  in  strict  settle- 

ISassst      ment;  and  a  power  reserved  to  the  guardians  and  trustees  for 

Thomas      i^^nts,  "  To  demise,  lease  and  grant  for'  one  two  or  three 

and  Another.  "  hves,  or  for  any  number  of  years  determinable  on  three 

*  "  lives  in  being,  any  part  &?c.,  usually  so  demisedj^nd  reserv- 

*'  ing  the  usual  rent. 

Now  there  is  no  doubt  but  these  lands  had  been  usually 
leased  for  Eves;  and  the  usual  profit  made  hy  fines. 

But  it  is  objected,  *'  That  the  last  lease  was  made  by  Co- 
'*  venant  to  stand  seised  is?cJ*^ 

A  covenant "  To  stand  seised,"  entered  into  by  the  owner, 
is  a  lease.  - 

«  But  it  is  said,  ^^  That  this  is  by  way  of  provision  for  a 
*'  younger  child.** 

Answer — ^This  is  every  day's  experience;  nothing  is  so 
common^  as  making  these  leases  for  the  benefit  of  younger 
children.  And  it  would  be  very  inconvenient,  were  it  other- 
wise.  For  if  the  trustees  were  obliged  to  let  the  lands  at  a 
rack-rent^  it  might  be  quite  inconsistent  with  the  nature  of  these 

lLd.Ray.268.^^^^^^' 

Powers  are  derived  from  equity;  and  ought,  even  at  ktWy 
to  be  construed  equitably.  And  this  is  the  case  of  an  infant 
tenant  in  tail;  who  shall  have  all  advantages  of  enjoyitig  his 
estate. 

And  these  lands  have  been  usually  so  demised^  even  fSrom 
the  time  of  ^een  Elizabeth. 

Per  Cur.  (Lord  Mansfield  and  Mr.  Justice  Wilmot) 

Judgment  for  the  Defendants. 


Rex 
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1763. 
Rex  vers.  Inhabitants  of  Titchfield.  satimUy  26 

r^^  .      ,        ,  ,,.,!.,  ,.  .  r         Nov.  1763. 

This  case  is  already  published  m  the  quarto  edition  of  my  • 

Settlebtent  Cases,  No  164.  page  511. 


Jennings  vers.  Martin.  Nov^^fel^ 

ON  Mr.  Recorder's  motion,  a  rule  was  made  absolute  for  Affidavit  of  debt 
discharging  the  defendant  on  common  baii,  for  defect  of^^^^^^^^^^^; 
the  plaintiff's  amdavit  to  hold  him  to  bail:  which  was  only  fendant  was  in- 
^  That  the  defendant  was  indebted  to  him  in  such  a  sum,  as  debted,  as  ap- 
**  appears  by  agreement  beariing  date  such  a  day."  P^*"  d(^*^^d^ 

This  was  alledged  to  be  a  setded  fatal  objection,  and  al-  commOTbau!* 
ways  allowed ;  the  affidavit  not  being  positive  as  the  *  act  re-  •  12  G.  1.  c.  29. 
quires  it  to  be.  $2.Tidd72. 

Lord  Mansfield  said,  that  ifthia  was  a  settled  point, 
it  must  be  adhered  to:  but  be  owned,  he  was  not  satisfied 
with  the  reason  of  it.  For,  if  the  party  had  sworn  positively, 
^  That  the  defendant  was  indebted  to  him  in  such  a  sum," 
his  adding  the  words  of  reference  would  not  excuse  him  from 
perjury,  if  the  fact  should  be  untrue. 

But  Mr.  Justice  Denison  observed,  that  vast  nu^i- 
bers  of  such  affidavits  had  been  held  insufficient;  and  the  de- 
fendants  had  alwap  been  discharged  on  common  bail,  where 
the  affidavits  were  only  couched  in  terms  of  reference:  for,  that 
the  act  of  parliament  required  j&(?*/^/v^  oath  of  the  debt;  where- 
as such  affidavits  cannot  be  said  to  be  positive  oaths  of  it;  being 
only  expressed  in  words  of  reference  to  somewhat  elscj  and  not 
in  terms  of  absolute  assertion. 


Rule  made  absolute  for  discharging 
the  DEFENDANT  ou  commou  bail. 

See  before  p.  655.  Pomp  v.  Ludvigson  M.  1758.  32 
G.  2.  B.  S.  where  this  point  was  fully  settled,  agreea- 
bly to  Mr.  Justice  Denison^ s  opinion,  though  not  to  Mr. 
Justice  Foster^s.  I  have  there  collected  all  the  cases  on 
this  head.* 

*  V.  post  1992.  Barclay  et  al.  v.  Hunt,  M.  1/66.  7  G.  3. 

Rex 
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(1  Black!  Rep.  Rcx  vcTs.  Inhabitants  of  St.  Peter's  in  Dorchester. 
443.  s.  c.) 

Monday,  28  This  casc  is  already  published,  in  my  Settlement  Cases  in 

^'''''  ^^^-  quarto,  No.  165.  page  513. 


Nov.'im^^  P«Uen  vers.  White. 

Y^n  viS-"*?"^^  'T'HE  question  was,  "  Whether  the  defendant  was  or  was 
^cdon  wmmon   ^  ""<^^  intitled  to  be  discharged  upon  common  bail,  on 
bail,  for  want  of"  4,  SW.i^M.  c.  21.  and  the  rules  of  court  made  subse- 
declaring  in  due  «  quent  to  it;  upon  these  facts,  viz.'^ 
time.  Sec  ITidd     ^  ^ 

'  ^^^  The  defendant  had  been  arrested  by  virtue  of  a  writ  taken 

out  four  days  before  the  end  of  Easter  term  last,  return- 
able on  the  last  day  of  the  then  next  (and  now  last)  Trinity 
term.  The  arrest  was  within  two  day^  of  the  end  of  the  same 
Easter  term,  wherein  the  writ  issued.  The  defendant  re- 
mained a  prisoner  in  custody  of  the  sheriff  till  ajler  the  end  of 
Trinity  term  following,  without  being  charged  with  any  de- 
claration.. And  then  he  applied  to  a  judge,  to  be  discharged 
upon  common  bail:  but  the  judge,  having  some  doubt,  ordered 
it  to  be  moved  in  court. 

Accordingly,  Mr.  Solicitor  General  (^Norton)  did  move  the 
court  on  behalf  of  the  defendant,  and  prayed  that  he  might 
be  discharged  on  common  bail;  and  had  a  rule  to  shew  cause 
why  he  should  not  be  so. 

Mr*  Walker  now  shewed  cause  against  this  rule. 

The  question  depends  upon  these  words  of  the  second 
clause  of  4,  5  W^.  &f  A/,  c.  21.  ("That  if  any  defendant  be 
"  taken  or  charged  in  custody  upon  any  writ  out  of  the  courts 
*'  at  Westminster^  and  detained  m  prison  for  want  of  sureties 
"  for  his  appearance  thereto,  the  plaintiff  may,  before  the 
"  end  of  the  next  term  after  such  writ  or  process  shaD  be 
"  RETURNABLE,  declare  against  such  prisoner  &?c./')  and 
upon  the  6th  clause  of  a  rule  of  this  court,  made  in  Easter 
term  SW.^  M.  ("  That  if  the  declaration  be  not  filed  before 
"  the  end  of  the  next  term  after  the  writ  or  process  by  which 

«the 
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"  the  prisoner  was  taken  or  charged  in  custody  is  returnable; 
"  and  affidavit  made  and  filed  thereof  before  the  end  of  20" 
**  days  next  after  such  term,  the  prisoner  shall  be  discharged 
**  on  common  bail  signed  by  a  judge;'')  together  with  the 
under  mentioned  rule  of  Tr.  2  G.  1. 

Mr.  Solicitor  General  cited  and  relied  on  a  case  of  Long" 
V.  Murrel^  M.  14  G*  2.  1740.  in  this  court,  as  a  case  di- 
rectly in  point  for  him,  and  determined  unanimously  by  the 
court,  after  solemn  discussion  and  deliberation. 

[But  that  was  a  case  where  the  defendant  was  not  in  custo- 
dy of  a  SHERIFF  (as  this  defendant  is,)  but  of  the  marshal, 
(to  whom  he  was  committed  by  virtue  of  a  habeas  corpus 
brought  by  him,  to  remove  himself  from  C.  JS.  where  the 
plaintiflTs  action  was  originally  brought:)  and  the  court  de- 
termined it  upon  a  rule  made  in  Trin.  2  G.  1.  1716.  '*  That 
**  if  a  defendant  be  committed  to  the  marshal^  or  charged  in 
*'  custody  of  the  marshal;  or  charged  or  committed  by  virtue 
'*  of  the  process  of  this  court,  to  the  custody  of  any  sheriff 
"  or  other  officer  whatsoever^  at  the  suit  of  any  plaintiff;  and 
"  shall  so  remain  in  custody  for  two  terms;  and  the  plaintiff 
^^  shall  not  declare  against  the  defendant  within  that  time; 
*'  that  then  such  defendant  after  the  Cjnd  of  the  second  term 
"  after  such  imprisonment,  shall  be  discharged  out  of  the 
"  prison  where  he  shall  be  detained,  on  filing  common  bail 
"  signed  by  one  of  the  justices  of  this  court,  without  giving 
"  notice  to  the  plaintiff  or  his  attorney.*'  In  other  respects, 
the  case  cited  was  the  same  with  the  present:  for,  that  writ 
was  taken  out  in  Easter  term  1740,  and  was  returnable  on 
the  last  day  of  Trinity  term  following,  (as  this  is;)  and  that 
defendant  yr2A  taken  in  Easter  X,trm^  (as  the  present  defendant 
was,)  and  removed  himself  by  habeas  corpus  before  the  writ 
upon  which  he  was  taken  was  returnable.  The  court,  in  that 
case,  grounded  their  opinion  upon  the  words  of  that  rule  of 
TWji.  2  G.  1.  "  And  shall  remain  in  custody  for  two  terms:'*'* 
and  in  virtue  of  those  words  they  ordered  the  defendant  to  be 
I  discharged.] 

The  Court  were  of  opinion,  in  the  present  case, 
likewise,  that  the  defendant  should  be  discharged  on  filing 
trommon  bail;  Lord  Mansfield  saying,  that  there  was  no  dif- 
ference (in  this  respect)  between  the  man's  being  in  the  cus- 
tody of  the  sheriffs  and  his  being  in  the  custody  of  the  marshal. 

Ordered 


1763. 


PULLBN 

White. 
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Ordered  that  the  defendant  be  discharged 
out  of  custody  of  the  sheriff,  on  filing  common 
bail. 


The  End  of  Michaelmas  Term  1763,  4  G.  3. 


Memorandum-— 

There  were  only  three  Judges  of  this  Court  dur- 
ing thb  whole  term.  - 
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%*  Joseph  Yates,  (being appointed  a  Judge  of  this  (x  Black.  Rep. 
Court.)  went  out  Serjeant,  this  day.  ^so.) 

^'  J  •»  J  Monday,  23 

Sir  Joseph  Yates  took  his  place  as  Judge  of  thisJ*"-  ^^64. 

^  Tuesday,  24 

Court.  Jan.  1764. 

Mr.  Justice 
Yates's  promo- 

bench. 

Harris,  Executor,  vers.  Jones.  ^^  ^^^^^  i^^p 

451.  S.C.) 

ON  a  question,  **  Whether  an  executor  should  be  permit-  P^^l^i^^'  ^ 
"  ted  to  discontinue^  without  payment  of  costs*'*  Executor  on  dia- 

Mr.  Ashhurstj  for  die  plaintiff-executor,  urged  that  an  exe-  action,  shall  pay 
cutor  should  not  paV  costs  in  ani/  instance  excepting  one;  viz.  costs,  where  he 
where  he  had  brought  an  action  as  executor,  which  he  might  ^  kiwwingly 
have  brought  in  his  awn  name:  for  which,  he  cited  Sir  J.  S.  JI^*J,g. 
682»  Portman  v.  Came.  3  Bos.  &  PuIL 

117.  1  Stra  682. 

But  THE  Court  were  clear,  that  the  giving  an  executor  Cro.  Eliz.  503. 
leave  to  discontinue^  was  a  matter  of  discretionin  the  court;  and  n^^dd&ir  895. 
that  they  ought  not,  to  give  him  such  leave,  in  any  case  where 
he  had  knoxvinghf  brought  his  action  wrong,  unless  he  would 
consent  to  pay  costs.*  •  v.  post  p. 

1584.  Hawes» 

Whereupon  Mr.  Ashhurst  Sigtetd  to  take  his  rule  for  leave  executrix,  v. 
to  discontinue,  upon  payment  of  costs.*  tj^^^irek^^ 

A  Rule  was  granted  accordingly.  ^'  ^ 
Vol.111.  2F  West 
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1764. 
West  vers.  Radford. 

Notice  to  plead  'T'HE  declaration  was  Jiled  on  the  last  day  of  the  second 
need  not  be  X  term  after  the  return  of  the  writ:  but  the  notice  to 
fame  tTmc'that  P^^<^  ^^^  only  given  2l  litde  before  the  essoin-day  of  thtfol" 
a  declaration      lowing  term. 

2  Dur.  &  East  The  defendant  had  objected  that  this  was  irregular;  for 
112.  3  Dur.  &  that  the  notice  **  Topleaa'^^  ought  to  have  been  g^ven  before  the 
East  124.  ^^  of  the  second  terniy  as  well  as  the  declaration^ led  before 

that  time :  and  the  defendant  had  obtained  a  rule  to  shew 
cause  why  the  proceedings  should  not  be  set  aside  for  irre- 
gularity, with  costs. 

But  it  was  holden  to  be  well  enough;  Mr.  Owen  certify- 
ing it  to  be  the  practice.  And 

The  Court  discharged  this  rule,  with  costs* 


^U®  c""!^  ^^^''  Rex  vers.  Inhabitants  of  Salford. 

Jan.  irei  This  case  is  already  in  print,  in  the  quarto  edition  of  my 

Settlement  Cases,  No.  166.  page  516.  where  it  maybe 
seen  at  large. 


(1  Black.  Rep.  Rex  vers.  Bankes,  Esq;  et  al'. 

445,  452.  $.  C.) 

Wedneadaj',  T  TPON  Monday,  the  last  day  of  last  Michaelmas  term, 
1  Feb.  1764  1^  Mr.  Morton  shewed  cause  against  a  rule,  made  upon 
•  V.  11  G.  1.  jfohn  Banjoes,  Esq;  lord  of  the  *  leet  for  the  biirrough  manor 
c.  4.J3.  or  lordship  of  Corfe-Castle  in  the  isle  o(  Purbeck  in  the 

In  rule  for  a      county  of  Dorset,  and  also  upon  Robert  Hann,  steward oi  the 

Sect'^Ta  or  a*^^^  '^^^'  ^^  ^^^  "P^*^  ^^^V  ^«^^*^  ^^^*  ^^  boiUfottht 

subsisting  may.  ^^^  1^^^  ^^^  burrough,  and  also  upon  David  Hibbs  the  deputy 

OP  dc  facto  must  ia/7/y  of  the  said  leet  and  burrough;  and  also  upon  John 

always  be  a  v^^- Bishop,  John  Welsh,  George  Burgess,  Christopher  Summers, 

^'  James  Hayward,  George  Clarke  Butler,  William  Havellandy 

George  Best,  John  Briggs,  Thomas  Edmunds,  Robert  Cole, 

George  Osmond,  William  Butler,  Thomas  Osmond,  David  Ralls, 

John  Stockley,  Thomas  Caish,  William  Norman,  Thomas  Nor^ 

man. 
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mtzny  William  Sails ^  J^hn  Roe^  John  Roe^ym.  Henry  Moss^  1734. 
and  Robert  Beere^  the  jury  summoned  and  ready  to  be  return-  "Z 
cd  to  the  said  court  of  the  said  leet  on  the  25th  day  of  Octo- 
ber  last;  to  shew  cause  why  a  vrrit  or  writs  of  m andamus  ^^^^^ J^*  ^^  ^ 
should  not  issue,  directed  to  them,  requiring  them  the  said 
lord  of  the  burrough  and  his  said  steward  to  hold  a  court  leet 
in  and  for  the  sftid  burrough,  manor  or  lordship  of  Corfe- 
Castle;  and  requiring  the  said  Henry  Bankes^  or  in  his  absence 
the  said  David  Hibbs^  to  return  and  deliver  unto  the  said 
couRT-LEET  the  PANNEL  or  LIST  ofthejurv  by  him  the  said 
David  Hibbs  summoned  on  the  24th  day  ot  October  last;  and 
requiring  him  the  said  Robert  Hann^  at  the  said  court  so  to  be 
holden,  in  the  usual  manner  to  swear  the  said  jury;  and 
also  requiring  them  the  aforesaid  jurors  so  impannelkd  and 
ready  to  be  returned  as  aibresaid  to  be  sworn  in  due  form  at 
the  said  court,  and  then  and  there  to  proceed  to  the  elec- 
tion of  a  MAYOR  of  the  said  burrough  of  Corfe-Castle  for  tiiis 
present  year,  and  to  do  every  act  necessary  to  be  done  by  them 
or  any  of  them  respectively  for  that  purpose,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

The  cause  th^n  shewn  by  Mr.  Morton  was  not  upon  the 
merits:  (for  which^  see  the  cases  of  Tintagel^  HiL  8  G.  2. 
B.  R.  and  Rex  v.  Newsham  et  al.  common-council-men  of 
Carmarthen,  P.  1755,  28  G.  2.  B.  R.)  He  only  objected 
to  the  want  of  notice  to  the  mayor  de  facto;  who  ought  (he 
said)  to  have  been  made  z.  party  to  this  rule,  being  in  posses- 
sion of  the  office  already;  and  ought,  in  common  justice,  there- 
fore to  be  heard  in  defence  of  his  right,  before  the  issuing  of 
a  mandamus  to  proceed  to  the  election  of  another  in  his  stead. 

And  he  cited  the  case  of  St*  Michel,  Rex  v.  *  Scawen,  in  •  Or  rather 
Michaelmas  term    1753.  27  G.  2.  [See  the  rule-book  of  ^ex  v.  Lord 
Mhnday  next  after  15  days  of  St.  Martin,  27  G.  2.]  Where  wTdour,  who 
this  matter  was  setded  upon  long  argument  and  solemn  deter-  was  lord  of  the 
mination,  as  he  said.  [But  I  doubt  of  the  solemnity  of  it ;  manor. 
because,  though  I  was  in  court  upon  that  day,  I  took  no  note 
of  it.  Lord  Ch.  J.  Lee  was  then  absent.] 

The  Court  were  of  the  same  opinion,  in  the  pre- 
sent case;  and  ordered,  that  the  rule  should  be  amended  by 
inserting  the  name  of  Mr.  Price  the  mayor  de  facto;  and 
that  he  should  be  served  with  it. 

Afterwards,  (viz.  on  Saturday  last-,  28th  January^  Mr. 
Morton,  on  behalf  of  the  defendants,  shewed  cause  against 
makinc:  the  rule  absolute. 

He 
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ir64>  He  insisted  (1st.)  That  this  election  of  the  mayor  de  facta 

P  was  NOT  APPARENTLY  and  CLEARLY  sQch  aone  as  was  mer^- 

^^^  -'     ly  colourable  only  and  void:  (2dly.)  That  iiF  it  was,  yet  the 
Babkbs  et  al  Prosecutors  would  not  be  intitled  to  this  special  mandamus^ 
'  but  only  to  z.  general  one. 

To  prove  the  1st  point,  "  That  only  such  an  election  can 
"  be  a  sufficient  foundation  for  the  court's  granting  a  manda-- 
^^muSy^'\iQ  cited  the  abovementioned  case  of  TiniageL, 
H*  8  G.  2.  B.  R.  where  Paskow  Hoskins and  Robins jVrert  the 
contenders  for  the  mayoralty;  and  Robins  was  the  mayor  de 
facto;  and  the  other  applied  for  the  mandamus^  which  was  in 
that  case  granted:  but  the  court  declared  against  granting 
such  a  mmdamusy  if  they  should  conceive  the  least  doubt  in 
the  world  concerning  the  lawfulness  of  the  pretended  election, 
and  unless  it  was  the  clearest  case,  imaginable:  andprofessed> 
that  they  would  not  grant  the  writ,  previous  to  an  informa- 
tion, but  where  it  should  appear  to  be  a  very  clear  case  **  That 
''  there  had  not  been  a  due  election."  For  if  there  was  any 
doubt  concerning  the  lawfulness  of  the  election  that  was  set 
up,  the  truth  of  it  ought  to  be  left  to  be  tried  in  an  informa- 
tion in  the  nature  of  a  yuo  warranto* 

Lord  Mansfield  proposed,  that  the  counsel  for  the 

defendants  should  jftle  their  affidavits;  that  the  prosecutor's' 

counsel  might  be  able  to  judge,  whether,  upon  tne  affidavits 

*  V.  post  2008  on  both  sides  compared  together,  it  was  a  *  doubtful  election 

B^liffs^^**'^    and  fit  to  be  tried  upon  an  information  in  nature  of  a  quo  war^ 

Burgesses  of.     ranto;  or  whether  it  was  a  *  mere  colourable  election  and 

Cambridge.        clearly  void.  For,  *  if  xht  former  should  prove  to  be  the  case^ 

27th  Januanr     the  court  ought  not  to  grant  a  mandamus: .  in  the  latter  case, 

2T.R.260.        ^^y  ought.    But  still,  he  said,  this  special  mandamus^' 

which  confined  tX  to  the  very  individuals  who  were  summoned 

on  the  24th  of  October^  was  certainly  wrong:  so  that  the  rule 

can  not  be  made  absolute  in  its  present  form. 

Whereupon  Mr.  Morton  consented  to  file  his  affidavits: 

And  Mr.  Serjeant  Davy^  who  was  for  the  prosecutor,  in- 
timated that  if  he  should  find  it  to  have  been  only  a  doubtful 
or  questionable  election,  he  would  not  pursue  the  rule  any 
-•N.B.Ina       further.* 
Case  of  Rex,  V. 
Holmes,  H.  9 

G.  2.  B-  i?.  Lord  Hardwicke  mentioned  tbe  case  of  Tintagcl  as  the  only  case  wbere  such 
a  mandarnus  had  been  granted:  and  he  said*  the  reason  of  it  was,  because  it  was  a  quite 
c/ear  case;  and  tbe  corporation  was  without  a  naayor.  Otherwise,  he  said,  it  would  not  have 
been  gianted. 

Adjourned, 
for  a  few  dajrs. 

Four 
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Four  days  afterwards— Mr.  Serjeant  Davy,  having  read        1764. 
over  the  affidavits  filed  on  the  part  of  the  defendants,  was         T"^ 
content  to  give  up  his  rule,  in  case  the  defendants  would  not 
inrist  upon  costs.  BAmtEsetaT. 

But  Mr.  Bankes  not  being  willing  to  quit  his  claim  to 
costs  on  the  rule  being  discharged,  that  point  was  litigated. 

The  Court,  having  heard  both  sides,  thought  it 
reasonable,  upon  the  circumstances  disclosed  to  them,  ta 
dischai^  the  rule  without  costs. 

Rule  discharged. 


TuUet  vers.  Linfield.  Hh^lm. 

UPON  Master  Owen^s  report  concerning  the  regularity  A  month's  time 
of  a  judgment,  the  question  was,  "  Whether  a  month's  ^^^'^^^^^ 
"  time  to  ple^,  (which  had  been  given  to  the  defendant  by  cpo.  Jac.  167. 
^  a  judge's  order,)  should  be  understood  a  calendar  month,  4  DalL  143. 

"  or  a  bmar  one.''  ^*^«7  "  «'* 

months**  was 

The  attorney  for  the  plaintiff,  understanding  it  in  the  lat-  ^ei|^bf  cSen- 
ter  sense  had  signed  judgment  after  4  weeks  were  expired,  <^  months, 
but  within  the  calendar  month:  which  the  defendant  com- 1  Tidd  394. 
plained  of  as  an  irregularity;  and  it  was,  of  course,  referred 
to  the  Master. 

The  Court  were  unanimously  and  clearly  of  opi- 
nioD,  **That  it  was  to  be  understood  a  lunar  month,  or 
">ttr  weeks." 

They  said  that  in  all  legal  proceedings,  a  month  means 
four  weeks. 

On  ([uare  impedits  indeed,  six  months  are  understood  to  be 
six  calendar  months.  But  that  is  (as  Mr.  Justice  Wilmot  ob« 
senred)  because  it  is  manifest  by  the  words  of  the  statute  of 
13  E.  1.  {W.  2.)  c.  5.  that  by  six  months,  half2i.  year  is  there 
meant.  The  words  are— — ^*  If  he  recovers  his  presentation 
"  widiin  six  months,  damages  shall  be  given  to  half  a  yearns 
^  value  cmly." 

And  Mr.  Justice  Denison  said,  there  was  a  distinc- 
tion  between  the  temporal  aad  the  ecclesiastical  Izw^  in  inter- 
preting^ 
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1T64.       prcting  this  term  ''  month:^^  the  former  understands  it  to  be 
TuLLBT      ^^^^^f  ^c  latter^  to  be  calendar. 

Per  Cur^  unanimously.  • 

Rule  dischargei>« 


v. 
LiMFIBLD. 


Rex  vers.  Justices  of  tlie  Peace  for  the  City  of  London. 
Ti  yrR.  Dunningy  supported    by  Mr.  Attorney  Generd 


(^Norton)  moved  for  a  mandamus  to  be  directed  to  die 
their  proceed-   justices,  to  proceed  upon  a  matter  depending  before  them, 
lloSsi^ent  to    ^P^n  an  application  regularly  made  to  them  before  the  repeal 
repeal  of  an  actof  the  46th  clause  *  of  the  act  1  C.  3.  c.  \7.  by  the  act  of 
ofparliament,     2  G.  3.  c.  2.  which  application  had  been  duly  and  in  due 
Uon  wUUei^.-  ^^^  ^^^^  ^J  J^^  iart^ry  against  JVilliam  Miner,  a  debtor 
•  P.  345,  of       in  their  prison,  upon  the  compulsory  clause,  in  die  former 
this  act  "for      act,  then  subsisting'  in  its  full  force;  and  upon  such  applica- 
"  the  relief  of    ^^^^  ^//  ff^^  requisites  had  been  complied  with  by  all  the  par- 
te debtors."        ti^s  concerned;  and  Milner  had  appeared,  and  given  in  a 
schedule  of  his  effects  on  oath,  and  had  assigned  them  over 
for  the  benefit  of  his  creditors;  but  the  court  of  quarter-ses- 
sions, in  whom  jurisdiction  was  thus  properiy  attached  before 
the  repeal  of  the  clause,  voluntarily  and  without  necessity  or 
sufficient  reason,  and  without  the  desire  or  consent  of  any  of 
the  parties,  adjourhed  the  matter  till  a  day  which  was  «uj- 
sequent  to  the  time  when  the  repeal  of  the  said  comptilaory 
clause  took  place. 

They  urged,  that  as  the  jurisdiction  wz&  fully  attached 
in  the  justices,  whilst  the  clause  subsisted i  and  as  the  parties 
concerned  had  exactly  complied  with  all  requisites;  and  as  the 
prisoner  had  sworn  to  his  schedule,  and  actually  assigned  his 
effects  for  the  benefit  of  his  creditors,  and  thereby  divested 
himself  of  his  a//,  and  rendered  himself  ^w^Vc^  to  felony  if  for- 
sworn; it  would  be  hard  upon  all  the  parties,  if  the  repeal 
should  be  construed  as  meant  or  intended  to  include  this  case; 
but  particularly  hard  upon  and  exceedingly  injurious  and 
cruel  to  the  prisoner,  if  he  should  not,  after  all  this,  be  in- 
titled  to  his  discharge  out  of  prison.  Therefore  they  insisted, 
that  the  repeal  did  not  extend  to  this  case,  according  to  the 
true  intention  of  the  legislature.  And  it  would  be  contrary 
to  law  and  justice,  that  the  act  of  a  court  should  work  a  zvrotig 
to  the  party.  The  jurisdiction  was  fully  attached  in  the  court 
pf  quarter-sessions,  upon  the  appearance  of  all  the  parties,  cm 

the 
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the  26th  of  September^  and  their  complying  with  all  requi- 
sites. Then  the  said  sessions  adjourned  it  to  the  19th  of  Oc»  " 
toher;  which  was  stiU  within  time;  for  the  repeal  takes  place 
only  from  and  after  the  19M  of  November  (1761:)  and  all 
the  parties  then  attended,  and  had  done  every  thing  incum- 
bent upon  them.  But  on  this  19th  oi  October  1761,  the  lord 
mayor  declared,  that  he  had  promised  one  Webster^  an  attor- 
ney concerned  against  Milner^  "  That  Mtlner  should  not 
**  be  discharged  that  day."  Whereupon  the  court  of  sessions 
remanded  Mtlner:  and  then  the  repeal  took  place.  But  as 
this  was  the  act  of  the  court,  they  oug^t  to  proceed  to  do  all 
subsequent  acts,  and  complete  the  jurisdiction  once  attached  m 
them. 

But  Lord  Mansfield  was  very  clear,  and  all  the  rest 
of  the  court  concurred  with  him,  **  That  ne?  jurisdiction  now 
**  remained  in  the  sessions." 

Great  inconveniences  were  found  to  arise  from  this  com- 
pulsoiy  clause.  The  legislature  had  the  whole  affair  under 
their  consideration:  and  they  have  not  thought  fit  to  reserve 
any  jurisdiction  to  the  justices,  afier  the  19th  oi  November 
1761.  Their  words  are,  "  That  from  and  after  that  day,  so 
^  much  of  die  former  act  as  relates  to  creditors  compelling 
"  prisoners  charged  in  execution  to  deliver  up  their  estates, 
*'  and  to  such  prisoners  being  thereupon  discharged^  shall  be 
^  and  the  same  is  hereby  repealed  to  all  intents  and  pur- 
*'^  posts  whatsoever*^ 

And  it  is  plain,  that  they  doubted  "  Whether  those  words 
**  would  not  have  extended  so  far  as  to  render  the  prisoner 
**  free  from  a  prosecution  for  any  perjury  committed  upon 
**  that  clause;  prior  to  the  repeal:"  for  they  add  an  express 
proviso,  "  That  this  act  shall  not  extend  or  be  construed  to 
^^  extend  to  pardon,  indemnify  or  discharge  any  person  who 
**  hath  incurred^  or  before  the  said  19th  day  of  November  1761 
**  shall  incur ^  any  penalty  or  forfeiture  by  committing  any 
^*  offence  against  the  said  act  of  the  first  year  of  his  present 
^^  majesty's  reign ;  but  that  every  such  offender  shall  be  liable 
^^  to  the  forfeitures  and  penalties  incurred,  or  before  the  said 
**  19th  of  November  1761  to  be  incurred,  under  the  sidd 
*'  act,  as  i/^the  said  act  had  not  been  repealed,  and  had  con* 
**  tinned  in  full  force." 

•Therefore,  whatever  maybe  the  hardship  of  this  particular 
case,  we  have  no  foundation  to  support  our  issuing  such  a  man- 
damus as  is  prayed. 

Nothing  taken  bv  the  motion. 

Rex 
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176*. 
a  BUck.  Rep.  ^^*  *'^*"  Inhabitants  of  Winterboum. 

452.  S.  C.^ 

Monday*  6  Feb.     ^his  case  is  already  printed  and  published  in  the  quart* 

1764.  edition  of  my  Settlement  Cases,  No.  167.  page  530,  521* 

But  there  is  a  small  error,  in  saying,  ^^  That  Mr.  Setwyn  and 

"  Mr.  Vernon  had  obtained  the  rule:"    It  should  be,  "  Mr. 

**  Setwyn  and  Sir  Fletcher  Norton.^^ 


Rex  vers.  Inhabitants  of  St.  Andrew's  Holboum  and 
St.  George  the  Martyr. 

Saiupday,  11       /^N  Friday  11th  November  1763,  Mr.  Solicitor  General 

justiceB^iipon    ^"^  (Norton)  moved  for  a  certiorari^  to  be  directed  to  the 

appeal  from  a    justices  of  peace  for  the  county  of  Middlesex^  to  remove  into 

rate  to  the        this  court  an  order  of  sessions,  made  by  tliem  at  their  last 

c^uartcr  gcs-       HicJk8*8^HaU  sessions,  quashing  a  scavenger's  rate,  and  mak« 

inaJkeane^,but*^ff  *  ^^'^  ^^'^*    And  he  prayed  this  certiorari^  notwitfa* 

only  quash  the  Standing  the  clause  in  the  act  of  2  IV.  f^  M»  st*  2.  c.  8.  $ 

subsisting  rate.   |2^  which  says,  "  That  persons  aggrieved  may  have  recourse 

"  to  the  general  quarter-sessions  of  the  peace  to  be  holden  for 

"  the  place  wherein  the  matter  of  grievance  doth  arise:  and 

^^  that  their  determination  and  order  therein  shall  be  final, 

"  without  any  appeal  to  any  other  court  whatsoever.^  And,  to 

justify  his  application  for  it,  he  cited  Rex  v.  The  InhabitatUt 

of  St.  Leonardos  Shoreditch^  Tr.  11  G»  1.  B.  R.  [reported  in 

1  Sir  J.  S.  630.]  And  also  a  case  between  St.  yohh\s  parish 

and  St.  James*s  Clerkenwetl;  (without  mentioning  when  it 

was  determined,  or  where  to  be  found.) 

A  rule  was  then  made  to  shew  cause: 

And  on  the  21st  of  the  same  month,  that  rule  was  made 
absolute  (without  defence.) 

The  order,  being  accordingly  now  removed  hither  by  cer^ 
tiorariy  appeared  to  be  an  order  made  by  the  justices  of  peace 
for  the  county  of  Middlesex^  at  a  general  quarter-session  of 
the  peace  holden  by  adjournment  at  Hicks^s-Hall  upon  the 
18th  oi  October  in  the  third  year  of  king  George  the  Third, 
.  upon  the  appeal  of  several  of  the  inhabitants  and  householders 
of  the  parishes  of  St.  Andrew  Holboum ^  above  the  bars,  and 
St.  George  the  Martyr^  against  a  .Scavenger's  rate  made 
upon  the  inhabitants  of  the  said  parishes  for  the  year  1763, 

according 
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according  to  a  pound-rate  at  four  pence  in  the  pound,  and        1764. 
oonfirmed  by  two  justices  of  peace  for  the  said  county;         j^ 
which  2q>peal  set  forth,  **  That  the  said  rate  or  assessment  of  ^ 

^^Jaur  pence  in  the  pound  was  too  high,  and  that  a  rate  of  st^^„,j*^  j^»g 
**  three  pence  in  the  pound,  together  with  the  surplus  in    Holboum, 
^  hand,  would  raise  a  suiRcient  sum;  and  that  the  imposing  and 

•*  a  higher  rate  was  therefore  prejudicial  to  the  appellants,   St.  Gborob. 
**and  iUegal,  and  that  they  were  thereby  aggrieved:"  OntheMAETYR's 
hearing  vrhich  appeal,  and  counsel  on  both  sides,  and  ex-   Inhabitants, 
amining  witnesses  on  oath,  and  duly  considering  aU  circum- 
stances, the  court  of  sessions  quash  the  said  rate  of  assessment, 
and  thereupon  make^  settle^  itnpose  and  set  a  new  rate  or  assess- 
.  ment  according  to  a  pound  rate  at  three  pence  in  the  pound  for 
the  said  year,  upon  the  inhabitants  of  the  said  parishes;  and 
appoint,  impower  and  require  the  scavengers  to  demand, 
gather  and  collect  such  new  rate  or  assessment  of  and  from  all 
and  every  the  said  inhabitants  of  the  said  parishes,  in  the  man- 
ner therein  particularly  expressed* 

The*  exception  taken  to  this  order,  by  Sir  Fletcher  Norton,, 
now  Attorney-General,  and  Mr.  Coxe^  was,  "  That  the  jus- 
"  tices  at  the  quarter^sessions  have  exceeded  their  jurisdiction^ 
**  in  taking  upon  themselves  to  make  a  new  rate;^^  whereas 
they  have  no  power  to  do  any  thing  more  than  to  quash  ^at 
which  was  appealed  from,,  if  they  should  find  that  the  i^pel- 
lants  were  really  aggrieved  by  it. 

Mr*  Stowe^  on  the  other  side,  endeavoured  to  support  the 
order  of  sessions,  by  comparing  it  to  the  case  of  an  appeal 
from  a  poor^s  rate,  upon  which,  the  justices  at  sessions  have 
it  in  their  dbcretion  (as  he  alledged)  either  to  make  a  new  rate 
themselves  at  sessions,  or  to  remand  it  to  the  church-wardens 
and  overseers  for  them  to  make  a  new  one:  in  proof  of  which 
assertion,  he  cited  the  case  of  the  parish  of  St*  Leonard,,  Shore* 
ditchj  in  2  Salk.  483.  in  point* 

And  he  observed  and  urged,  that  by  the  12th  section  of 
2  JF.  &?  ifef.  St.  2.  c*  8.  the  justices  in  Aeir  quarter-sessions 
are  impowered  to  hear  and  determine  all  matters  to  them  com- 
plained of;  and  their  determination  and  order  therein  is  made 
final* 

However,  if  this  part  of  their  order  which  settles  SLneiv 
rate  should  be  esteemed  going  a  step  further  than  their  juris- 
diction  extends,  yet  their  order  is  at  least  good  so  far  as  re- 
hues  to  the  quASRiNG  of  the  former  rate. 

But  Mr.  Attorney-General  and  Mr.  Coxe  replied,  that  a 

^O0r'« rate  differed  very  much  from  a  scaveng-er^srvLte:  for,  the 

Vol.  Ill*  2G  former 
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—1764.      foffneri^  by  the  43  Eliz.  c.  ^f  to  b^'  macle  by  tte^  chiiteh- 

Rbx         ^V?u-dep3  and  overseers;  the  faWr,  by  the  before-mentipniiS' 

XI,  ¥^:2  IV.  &?JM^  a  §.  $  ip,  is  direct^  to  be  ihade  aid  set- 

St.AwPMw'sj^^^^y^^^^^'^^^^*^^^^"^^^^^'  and  overseers  ana  sur-. 

Holbottm,'  yeyors  of  the  highways,  and  such  «^A^r  ancient  iK.HAiiiTAyTa 

r .  lai^  y    ,  as  according  to  custom  are  \isuaily  present  ai  the  ei^dSbii'of 

St.GBoiu»ft  parish-officers,  or  the  greater  number  of  them  present* 

the  Marx  Ynfs 

Inhabitants.       They  aOedged  also,  tha!t  the  case  pf  St.  Leoitard^s^  Short' 

{fitchy  in  Salk*  483.  had  been  ^W2.y^  complained  ^-.aid  is 

referred  to  and  expressly  contradicted hj  the  if  G.  2.  c»  S6^ 

Besides,  the  quarter-sessions  have  power  given  tb^m  by 
43  EUz.  c.  2.  ^*'  To  take  such  order,  upon  an  appeal  ^joa  a 
^^poor^s  rate.  Of  to  them  shall  be  thought  conventetOi  and  the 
^^  same  is  to  conclude  all  the  parties.^  [See  sect*  6*] 

But  no  such  power  is  ^ven  to  them  by  this  statute  ofiW. 
i^  M.  c.  8.  Even  the  12th  section  of  it  only  impowers  them 
**  to  hear  and  determine  all  mattery  to  them  complained  of^^  con- 
cerning grievances  by  such  scavengers'  rates, ^c-*,  and  sifcn; 
their  determinations  ari4  orders  are  to  b^  ^^Jinal  and  without 
appe(U.^'^  But  in  the  present  case  they  have  ^u^heyqnd  tHetf^ 
boundary:  and  have  themselves  made  a  new  rate^  which  ^e^ 
had  no  pretence  of  authority,  to  nuUa  for,  it  is  to  be  tngae  hy 
the  parish  officers  and  the  body  of  the  inhabitants^  wlio  are 
charged  with  the  payment  of  it:  whereas  this  nexc;  rqttoi 
^eirs,  would,  upon  die  supposition  of  it's  ^ing  9.  good,  one, 
finally  and  without  appeal  bind  all  the  inhabttilnts,  wid^out 
their  being  fven  con^uZr^^  in  it. 

This  order  is  therefore  a  bad  oqc,  and  must  be  quiashed  in 
totOj  and  not  for  the  latter  part  only.  And  there  is  no  hann  in 
this:  for,  if  diere  be  an  overplus,  it  will,  go  in  aid  of  the  next 
year's  expence.  But,  on  the  other  hand,  if  the  old  rat^  was 
to  be  vacated,  after  ^e  scavengers  have  made  their  contracts 
for  the  whole  year  under  it;  that  mig^t  be  attended  with 
gfreat  inconvenience. 

The  Court,  being  perfectly  satisfied  by  what  ha^ 
been  urged  by  Mr.  Attorney  General  and  Mr.  Coxe^  were 
dear  in  their  opinion,  ^*  That  the  justices  at  their  quarier- 
«« sessions  had  no  power  to  make  this  new  rate;'*^  and  quash- 
ed  their  order  in  toto. 

Order  of  Sxssiohs  qijashxd  in  toto. 

Rex 
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iy64> 
Rex  vers.  Lyon.  f:^iF^ 

GN  Thursday  last  (the  9th  instant,)  Mr.  Clayton^on  behalf  If  costs  have  in- 
bf  the  prosecutor,  shewed  cause  why  the  recognizance  of  ^^^  *  f  ^^ 
,  ihe  ^zV^should  not  be  discharged.^  proceeding,  bail 

cannot  jfct  their 
The  case  was  thi&— 'Lton  was  indicted  at  Hicks*s^HaUy  for  reco^izance 
perjury;  and  removed  the  indictment  hither  by  certiorari;  d»»charged, 
•^^^u-«         1.        TL        -.J--.  •  Without  pay- 

previous  to  the  issuing  whereof,  he  entered  mto  recognizance  nje„t  of  them. 

"with  two  sureties,  as  usual,  "  To  appear  and  plead  in  the  next  •  V.  ante^  p.  10. 
*'  term,  and  to  give  notice  of  trials  and  go  to  trial  in  or,  at  the  ^^  J*^  203. 
**  sittings  after  such  next  term,  unless  the  court  shall  other- 

.  •*  wise  direct;'*  which  condition  this  man  was  so  far  from 
ptrfbrming,  that  he  neither  gave  notice  of  trial,  nor  went  to 
trial  eidier  in  or  at  the  sittings  after  the  then  next  term;  and, 

^  in^the  subsequent  ttrm^  though  he  did  then  indeed  g^ve  notice 
of  trial,  yet,,  instead  of  going  to  trial,  he  withdrew  his  re- 
cora:  so  that  this  recognizance  was  clearly  and  indisput- 
ably become  forfeited;  and  was  agreed  by  Mr.  Stowe,  of 
counsel  for  the  bail,  to  be  so.  But  after  this,  the  prosecutor 

.  h^  moved  for  costs  against  the  defendant  Lyortyfor  not  going 
on  to  trial  after  he  had  given  notice  that  he  would  do  so: 
.which  cpst^  had  been  actually  taxed^  and  then  regularly  and 

.  duly  demanded  of  Lyon;  and  upon  non-payment  of  them  by 

.  him,i  the  prosecutor  I^id  obtained  and  executed  2ca  attachment 
against  him;  and  he  was  no'w  in  custody  upon  this  attachment 
for  his  contempt  in  not  paying  them. 

But,  with  regard  to  the  merits  of  the  prosecution^  the  defen- 
dant had  gpiven  notice  of  trial  in  iiiefoiiorving  term,  and  went 
*t6  trial  according  to  such  notice;  and  was  AcqyiTtED. 

>  Mr.  Stowe^oa  behalf  of  the  iaii^  insisted  that  the  prose- 
cutor couTd  have  Imt  one  satisfaction  for  these  costs;  though 
Ke  might  have  either  required  them  of  the  bailj  or  taken  the 
principal  in  execution:  but  having  made  his  election  to  pro- 
^  ceed  against  the  person  of  the  principal^  and  gotten  his  body 
in  execution^  he  was  not  afterwards  still  at  liberty  to  proceed 
'  "^afeainst  the  bail;  who  remained  no  longer  liable^  after  such 
^%ction  made  by  the  prosecutor,  to  proceed  against  the  j&mb/i 
'^f  the  principal/  notwithstanding  the  recognizance  being  (as 
lie  confessed  it  was)  actually  forfeited. 

Mr.  Clayton  very  strongly  urged,  that,  as  the  recognizance 
was  acknowledged  to  be  actually  forfeited,  the  bail  ought  not  j 
in  point  of  law  or  reason,  to  be  discharged  fi-om  it,  till  these 

costs, 
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1 764.        costs,  which,  were  solely  owing  to  their  principal's  own  wtl" 
"  P        '     ful  default,  should  be  paid  to  Ae  prosecutor* 

^'  The  Court,  as  then  advised,  were  inclined  to  think 

Lyon.        ^j^^^^  ^^  prosecutor,  having  made  his  election  to  proceed 

against  the  person  of  the  principal,  and  having  taken  his  body 

in  execution,  could  not^  after  that,  take  further  remedy  against 

the  bath ' 

However,  they  gave  Mr.  Clayton  a  day  or  two,  to  look 
into  ih 

Adjourned. 

Mn  Clayton,  now,  again  insisted,  that  the  recognizance 
ought  not  to  be  discharged,  till  the  prosecutor  be  paid  the  costs 
which  he  incurred  by  the  defendant's  not  proceeding  to  trial 
according  to  his  notice. 

And  he  urged,  in  particular,  that  by  the  statute  of  5,  6 
W.  isP  M.  c.  11.  ^  3.  "  If  the  defendant  prosecuting  the 
*'  writ  of  certiorari  be  convicted  of  the  offence  for  which  he 
"  was  indicted,  the  court  shall  give  reasonable  costs  to  the 
"  prosecutor  &f  c.  which  costs  shall  be  taxed  according  to  the 
**  course  of  the  court:  and  the  prosecutor,  for  the  recovery  of 
**  such  costs,  shall  within  ten  days  after  demand  made  of  the 
*'  defendant,  and  refusal  of  pajnment,  on  oalli,  have  an  attach-^ 
**  ment  granted  against  the  defendant,  by  the  stud  court,, for 
"  such  his  contempt;  and  the  said  recognizance  shall  not  be 
"  dischar6ed,  till  the  costs  so  taxed  shall  be  paid." 

Therefore  this  recognizance  ought  not,  he  said,  to  be  dis- 
charged till  these  costs  should  be  paid. 

Mr.  Stowe,  for  the  bail,  alledged  that  this  act  of  parlia- 
ment, made  "  To  prevent  delays  of  proceedings  at  the  quar- 
"  ter-sessions  of  the  peace,"  relates  only  to  quarter-sessions^ 
not  to  indictments  for  perjury  found  at  Hicks's  Hall;  which 

•  And  80  itwa^  is  before  the  justices  as  justices  of  oyer  and  terminer.^ 
determined  in 

Sidpc>'8ca«c,         Besides,  this  clause,  now  insisted  upon  by  Mr.  Clayton^ 

P.^SG. 2. 17^.^8^^*  ^^s — "  If  the  defendant  prosecuting  such  writ. of 

b!  R.  "  certiorari  be  convict^ed  of  the  offence  for  which  he  was  in- 

"  dieted,  then  the  said  court  of  King^s  iSencA  shall  g^ve  rea- 

**  sonable  costs  to  the  prosecutor,  if  he  be  the  party  injured, 

"  or  a  justice  &fc.  or  other  civil  officer  prosecuting  as  an  of- 

"  ficer: '  whereas  this  defendant  was  not  convicted^  but,  on  the 

^   contrary,  was  acquitted. 

More- 
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Moreover,  the  costs  at  present  In  question  are  not  costs  1764. 
wif  Am  the  act  of  parliament,  tfT^n  i/"  the  defendaht  had  been  «^^ 
convicted:  these  are  costs  for  not  going-  on  to  trial;  and  the  at-  ^ 

tachment  and  execution  are  aU  exclusive  of  this  act  of  parlia-.       Lyon. 
ment,  and  not  within  the  terms  ormeaning  of  the  recognizance. 

# 

But  THE  Court  held,  that  as  the  recognizance  was 
mctually  forfeited;  and  the  prosecutor  had  had  costs  taxed  to 
him  for  the  defendant's  neglecting  to  go  on  to  trial;  and  as  he 
had  received  no  satisfaction  for  these  costs,  (for  the  man's 
body  being  in  custody  is  no  real  satisfaction  to  him  for  the 
costs;)  there  was  no  reason  for  their  discharging  the  recog- 
nizance :  for  there  is  no  pretence  for  persons  to  ap[dy  for  a 
favour^  without  first  Aomf^  justice. 

Wherefore 

Per  Cur. — ^The  rule  "  To  shew  cause 
**why  the  recognizance  should  not 
"be  discharged,"  was  itself  dischar- 
ged. 

Rex  vers.  Sir  Edward  Simpson.  (iBiictRcp. 

^  45d  s.  c.) 

ON  Friday  last  (the  10th  instant)  Dr.  Collier,  in  con-  ^T^2^^ 
sequence  of  a  rule  of  ."Leave  for  a  civilian  to  attend,"  whether  an  ex- 
shewed  cause  against  a  rule  made  upon  the  judge  of  the  pre-  ecutor  who  has 
rogative  court  of  the  archbishop  of  Canterbury^  to  shew  cause  formally  re- 

whvawritof  MANDAMUS  should  not  issue,  directed  to  him,  Hf "JJf ^?*  ^ 
-.,-,,__  ^  ,  '  /«T,,         '  terwards  rc- 

lequirmg  him  *'  To  admit  of  the  retractation  o/ -cawiwm/ tract  before  pro- 
*^Brorwne^  one  of  the  executors  named  in  the  last  will  and  tes-  bate  to  his  co- 

**tamcnt  oi  Sarah  Elizabeth  Angelica  Latour  widow  deceas- !?*^^"i?'' ^^, 
-,,y.,.  rr*j«        j^  .     ^       Bac.  Abr.  405. 

"  ed,  of  his  RENUNCIATION  of  the  said  will;  and  to  grant  apro- 

**  bate  Aereof  with  the  codicils  annexed,  to  the  said  Edmund 

**  Browne  and.  Anne  Layton^  being  the  surviving  executors 

**  named  in  the  said  will." 

The  doctor  stated  the  facts  to  have  been  as  follows — 

The  testatrix  by  her  will  made  three  executors^  two  of 
whom  wiere  his  client  Anne  Layton^  and  this  Edmund  Browne: 
which  Edmund  Brorvne  was  also  a  legatee  in  the  will,  and  a 
-witness  to  it;  and  so  also  was  Mrs.  Long^  whom  this  Edmund 
Browne  afterwards  married.  There  were  several  caveats  en- 
tered, and  many  litigations  about  the  probate^  and  likewise 
about  the  validity  of  this  will  and  the  codicils  to  it ;  in  the 

course 
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.  1764*       course  ^f  ^wfaich  lij^gatioiiSv  ^s  ,£ror/fme.yirpa.t;wp,  or  three 

^— ti^es,  c^xamoe    as  a  wltaeis  Jtb-jprpye  It :  apd,*  in  px^pr ,  to 

^^.         -  render  .hma^flgao^                                                   :i^r??^.  ^^ 
Sir  Edward  ^^^?^^^^^  ?^^  ^^^  .thfui  rtrfe  ii??^*  JomaUyj^^ 
Simpson.    .^^<^^f^f^,^py  **  ^efl  as  rde^d  j^isaiad^uis '^wife's,  Je^i^ 
under  the  wUl.  r  -^' 

There  were  several  sentences  in  theprerogative  court  in  fa- 
vour of  the  will  and  codicils;  auda^r,^^^^'^*  of  tBcih  By"Hie 
xlelegates  upon  appeal;  and  the  cku3e  r^mtf^^^  to  the  prero- 
gative judge:  and  at  leogtH,  after  several  caveats, .  s^t^nces 
and  appeals^  ^^  delegates  haA  decreed  ^*'Th2Lt  probate  should 
^^  be  iifimediately  granted  to  the  said  Anne  LaytoUy  vas^t 
"  seal:'*  and  the  judge  of  the  prerogat;ive  court,  being  reaufy 
to  give  his  opinion  (after  tlie  last  litigation  of  all)  wzs  served 
with  the  present  rule;  against  which,  the  dotctor  now  came  to 
shew  cause.  (So  that,  in  fact,  no  probate  under  seal  was  yet 
ACTUALi-Y  granted.) 

The  doctor  insisted  that  the  judge  of  the  prerogative  court 
was,  after  this  decree  of  the  delegates,  merely  ministerial^  and 
had  nothing  to  do  but  to  carry  the  sentence  of  the  delegates 
into  execution. 

He  asserted,  that  by  the  ecclesiastical  law  and  by  the  prac- 
tice of  the  ecclesiastical  courtSv?tis  the  constantaad  est^Uiah- 
,cd  rule  ^^  never  to  allow  a  retractation  of  a  renuackf^n  made 
*f  UPON  oath:",  which  the  renundation.at  present  in  queslion 
was.  He  has  ^nc^om  ^^  That  he.  has.  not  intermeddled,  mor 
"  WILL  intermeddle  with  .the  eflkcts  of  the.  testatrix;:  bat 
"  renounces  all  right,  of  execution, ol  the  will:  ^o  help  him 
"  Gtfdt"  This  the  doctor  alledged  to  be  the  settled  form  of 
the  oath:  and^i«  o^M  this  man  took;  and  is  consequendy 
bound  to  keep..  It  would  be  totally  agidnst  good  conscience,  to 
dispense  with  this  oath,  in  any  case  but  where,  a  maa  has  > 
beeiv  drawn  into  it  by  fraud  and  iiii|)08ition. 

He  insisted  that  by  both  canon  and  civil  law,  it  was  ir- 
retmotable. 

.By  ihe  canon  ^w^zxemm  the 

r^t.  (To ,  prove  which ,  point, .,he  citf d  .thej  d^gce^la^  and 
Lmwood.) 

By  the  civil  law,  any  renunciation- shall  bind* 

.  And  he  dedared^  .that  he  ha4^efW^^4il^^"^^j'^^^^^ 
could  not  find  any  iAstajgice  ol^  a  rfflaict^jog  6|  y  l^u'n^tat^^ 
4)pon  oath. 

Where  an  executor  does  not  renounce,  but  reserves  a  power 
to  come  in  andprove;  there  indeed  he  may  come  in  ztanyumt. 

He 
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Be  mentioned'  lik'ciiiife  JcdhantibtiAkik  dake;  Bh>iir  v;  ^kr-       J^^ftk 
ler,  in  C  A  CV-o.  jE&k,  92.  to  prove  "  That  ywi  sernel  repu-*       ^ 
**  diexverit^  shall  nc^  be  afterwards  executor.^'    There  the 
rcnandatiotf'was'dnly  hy  letter r  whereas  in  the?  po^aent  tSfte,  ^  EtoVAikT ' 
It  wUs  "upon  oQtH,'  Sktt'^B^i^'* 

He  acknowledged,  that  in  a'  ca^e  oT  Hayward  and  i)^zy,  si 
retractatiofi  of  a  renunciation  wa^sujffered:  but  that,  he  said, 
wad  upon  the  fo6t  of  fraud  and  /m/p^^ifi^r  which  he  allowed 
to  be  a  cause  suffident* 

Mr.  Lfigfi^  ori'the  sam^  sid^,  (viz.  for  Mrs'.  Ldbtbti:,  stti^ 
against  the  tnanddmus^)  cited  I^enslde*s  Caiscf,  d  ^(?.  37^  38;  arid 
Wardress  111.  Pawlettv.  Freak:  which  she^s  diat*by  tfti^' 
tlW,  if  one  of  sevei^  executors  proves  the  will,,  ttii?  makes 
dieni  alt  executbrs,  even  though  the  reait  refiute.  Therefore 
(he  said)  a  jom^-probate  would  not  at  all  alter  tKe  law:  it  wiU 
still  be  exactly  the  same^  as  v^pon  this  single  probate.  Why 
then  should  tms  doiirt  obKgeihe  spirihUiljiiag^,  vr\i6 ought  hot^ 
by  t/teirlxwj  to  grant  it  ^er  renunciation^  &  vidldte  rttf  ruleti 
rfhis  courts  to  vo  purpose? 

Besidi^s,  it  mic^  be  atteridbd  widi  fktSfthi^(Mcohii^qneHJC&ih 
fior  the  grtttkt  of  pi^bate  to  dti^  Edthuhd  BrdvMi  iriA  iHo^- 
date  his  and  his  wife's  testimony  given  in  evidence  to  prove 
the  will;  whid^  may  be  overturned,  perhaps,  upon  some  fu- 
ture contest  about  it.  And  many  other  inconveniences  may 
attend  it. 

Mr.  Attorney  General  (^Norton)  contra^  enfoif'ced  £he  fxjlt 
for  a  mandmusy  by  arguing  to  the  following  effecC 

Here  b  no  probate  at  aU,^e^  granted  to  any  body.  There- 
fore the  only  question  is  "  Whether  a  renouncing  executor  has 
^^  a  riglit  to  come  in  and  demand  probate,  at  any  time  be- 
*'  FORE  probate  is  at  all  granted  to  any  one^'*  r 

This  question  is  not  to  be  governed  by  the  canon  of  civile 
tut  by  the  common  law. 

And  by  the  common  law,  an  executor  who  has  renounced^ 
has  yet  a  right  to  come  in  and  demand  probate,  whenever  he 
pleases,  notwithstanding  such  his  renunciation. 

9  Co.  36.  b.  Hensloe^s  case,  is  most  expHcifly  so.  [V*  p.  3f , 
3(L  of  that  case.] 

Dyer 
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^r64.  Dyer  160*  b.pL  42.  Brooke  Ch.  J.  admits  it. 

Rbx  Hdrdress  111.  PawieU  v.  Freak  in  point. 


V. 


Sir  Edwaed,      The  same  doctrine  is  laid  down  by  the  lord  chancellor,  m 
Simpson*     3  Peere  Williams  249.  Robinson  v.  Pett,  in  chancery,  before 
lord  Talbot  1734.  [P.  251.  of  that  case.] 

/  Agreeable  to  which,  is  the  case  at  a  court  of  delegates,  re- 

ported in  1  Salk.  311.  House  and  Downs  v.  Lord  Petrez  (by 
which  case  it  appears  that  the  common  law  courts  and  the 
spiritual  totally  differ  on  this  point;  the  civilians^  contraiy  to 
me  opinion  of  the  common  lawyers,  holding  a  renunciation 
to  be  peremptory  *) 

The  temporal  courts  formerly  had,  and  many  of  them  stiU 
have  power  of  granting  probate.  [See  Hendo(?9  case  3f  i.  3S 
a.  b.'\ 

The  statute  of  31  £.  3.  c.  11.  did  indeed  put  this  matter 
upon  a  different  foot. 

But  even  now,  the  ecclesiastical  courts  have  only  a  nakd 
power;  after  they  have  done  their  duty,  they  have  nojur- 
ther  power  left  in  .them.  [See  Hensloe's  case  38  g.] 

An  executor  appointed  by  a  will  is  to  all  intents  and  pur- 
poses an  executor^  as  soon  as  any  one  of  the  executors  thereia 
named,  shall  have  proved  the  wilL 

It  is  a  temporal  right:  and  the  jurisdiction  of  the  sptritud 
court,  beyond  what  is  founded  upon  the  statute j  is  mere  iwir- 
potion. 

The  executor  is  vested  wlA  all  the  property  of  his  testator, 
.  before  probate:  and  he  can  do  every  thing  before  probate,  but 
bring  an  action. 

The  spiritual  co\xrt  therefore  have  no  business  to  interCere, 
to  prevent  his  obtaining  probate,  which  he  has  a  right  to  have. 

The  oath  upon  renunciation  is  extrajudicial^  and  was  im- 
posed without  any  right  or  authority:  and  the  doctor  admits 
^  V.  ante,  1464.  that  their  courts  may  absolve  the  party  from  it,  for  *  good 
cause;  (though,  I  own,  I  have  no  notion  of  such  a  power  of 
*  absolution,  if  the  oath  was  really  binding.) 
,  The 
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The  testatrix  has  constituted  both  these  persons  her  execu-  1 764. 
tors;  and  the  ^^pi ritual  court  has  no  right  to  separate  them:  w~ 
and  in  fact^  Mrs.  Lay  ton  is  poor^  has  pawned  the  effects,  and  ^ 

has  even  been  in  prison;  and  we  come,  before  any  grant  of  gi,.  Edward 
probate  to  her,  and  demand  only  to  he  joined  with  her  in  it.       Simpson. 

If  the  matter  was  doubtfid^  yet  the  mandamus  ought  to 
issue ^  and  the  judge  of  the  spiritual  court  be  put  to  make  a  re* 
turn  to  it:  and  then  it  will  come  solenmly  before  the  court, 
Upon  record. 

To  aD  which,  Mr.  Attorney  added  a  very  material  obser- 
vation, "  That  both  these  persons  were  executors  in  trust 
"  only^  and  had  no  personal  interest  in  the  effects  of  the  testa« 
**trix.^ 

N.  B.  The  charge  of  insolvency  was  retorted  upon 
Browne. 

Lord  Mansfield— As  neither  of  these  two  persons 
have  any  interest  of  their  own^  in  the  effects;  and  each  charges 
the  other  with  insolvency;  and  here  is  no  counsel  at  all  on  be- 
half of  the  cestnyq;'trusts;  it  would  be  much  the  best  method, 
and  most  agreeable  to  reason  and  prudence,  that  administra- 
tion should  be,  by  consent  of  all  parties,  granted  to  some  third 
solvent  person. 

Therefore  let  the  cestuy-qui-trusts  have  notice  of  this  pro- 
posal: and  let  Mem,  as  well  as  Mrs.  Lay  ton  and  Mr.  Browne^ 
give  their  answer  to  it. 

For  which  purpose,  it  was  then  adjourned. 

This  motion  now  coming  on  again,  it  appeared,  that  the 
Cestuy-qui'trusts  supported  Browne;  and  that  though  he  had 
no  interest  of  his  own,  yet  he  acted  on  behalf  of  those  who 
ivere  concerned  in  interest. 

AVhereupon  the  parties  came  into  a 

Rule  by  consent; 

The  substance  of  which  was,  "  That  probate  should  be 
**  granted  to  both;  but  that  Mrs.  Lay  ton  should  not  re- 
"  ceive  any  more  money  nor  meddle  any  more :  and 
'*  Browne  was  to  indemnify  her;  and  to  pay  her  her  own 
'*  legacies^  and  all  such  costs  as  she  had  been  fairly  out 
**  of  pocket." 

The  End  oi  Hilary  Term  1764.  4  G.  3. 

Vol.  III.  2  H  Easter 


Digitized  by  VjOOQ IC 


Easter  Term, 
4  Geo.  3.  B.  R.  1764- 


4«?s*^c.f' ^*  The  King  vers.  Philip  Carteret  Webb,  Esq; 

M^rirS  ^^  The  Same  against  the  Same. 

on^prosecuitor,    THHE  defendant  having  been /W/c^ec^  for  perjury,  at  ^ci«V 
before  allowed      -■-  ffoli^  in  yanuary  last,  and  that  indictment  removed  into 
to  quash  his       this  couit  by  certiorari^  he  pleaded  **  Not  guilty"  to  it;  and 
S^ast  226"™^"  ^^.  c^^sc  was  at  issue,  and  a  special  jur}'  nominated:  after 
See  Doug.  239.  which,  the  prosecutor  countermanded  Vi^  notice  of  trial;  but 
2  Stra.  946.        the  defendant  chose  to  bring  it  on  by  provisOy  and  it  stood  for 
Cro.  Car.  147.    ^j^l  at  the  first  sittings  in  this  term.  *  In  the  interiniy  viz.  at  the 
sessions  next  preceding  this  present  term,  the  prosecutor  got 
a  new  indictment  found  at  Hicks*s-Hall:  and  yesterday  (die 
first  day  of  this  term)  the  prosecutor's  counsel  moved  for 
leave  to  quash  their  own  indictment^  being  (as  they  said)  in- 
sufficient and  defective;  and  having,  as  they  conceived,  sup- 
plied  those  insufficiencies  and  defects  in  their  new  indictment; 
upon  which,  they  declared,  that  they  intended  to  proceed  as 
fast  as  they  could;  but  should  ;io^  proceed  upon  the  oid<mey 
as  it  would  be  quite  fruitless  to  do  so  when  they  knew  it  to 
be  defective. 

And  they  cited  Sir  William  Withipole's  case  in  Cro.  Car. 
134,  147.  and  the  case  of  the  King  against  Jpkn  Swan  and 
Elizabeth  Jejerys  in  Mr.  Justice  Posterns  book  of  Crown 
Law  p.  104. 

This  motion  was  opposed  by  the  counsel  for  the  defendant; 
who  endeavoured  to  represent  it  as  a  mere  artful  scheme  to 
keep  up  a  frivolous  prosecution  hanging  over  an  innocent 
man  s  head,  without  any  real  foundation,  and  with  intention 
to  slur  his  character  and  credit. 

The 
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The  motiofi  was  adjourned  to  this  day:  and  being  now       1764. 
ttken  up  again,  and  the  point  discussed,  it  ended  in  a  rule  by         Z 
consent^  that  the  new  indictment  should  in  all  respects  stand  ^ 

in  the  place  of  the  old,  and  all  things  whatsoever  remain  in  Webb. 
itaiu  quo^  exactly  as  if  it  had  been  the  case  of  an  amend- 
ment* The  rule  was  drawn  up  in  these  words — ^^  By  consent 
"  of  the  defendant  in  these  causes,  now  present  in  court;  and 
**  of  Mr.  Seijeant  Glynn^  Mr.  Recorder  of  London^  Mr.  Stowe 
"  and  Mr.  Dunning^  counsel  for  the  prosecutors  of  the  two 
**  indictments;  it  is  ordered  that  the  first  indictment  be  quash- 
^'  ed;  and  that  the  second  indictment  shall  be  substituted  and 
'^  put  in  the  place  of  the  first ;  and  stand  in  the  same  condi^ 
"  tion,  to  all  intents  and  purposes  whatsoever.  And  the  said 
"  counsel  for  the  prosecutors,  being  called  upon  to  name  the 
^  prosecutor  or  prosecutors  of  the  said  indictments,  declared, 
**  that  they  were  authorised  by  Mr.  James  Phillips  the  attor- 
**  ney  ccmcemed  in  canying  on  these  prosecutions,  to  say, 
"  that  John  Wilkes  late  of  Great  George^treet^  Westminster^ 
"  Esq;  is  the  prosecutor  of  the  said  two  indictments;" 

"  By  consent  of  Mr.  Serjeant  G/ynn,  for  the  prosecutor. 
**  By  consent  of  Mr.  Attorney  General,  for  defendant." 

"  By  the  Court." 

But  THE  Court  declared  their  opinion,  that  a  motion 
on  behalf  of  a  prosecutor;  "  For  leave  to  quash  his  own  indict- 
**  ment^  was  by  no  means  a  motion  of  course;  more  especi- 
ally after  having  put  the  defendant  to  expence^  or  having  been 
giuhy  of  unnecessary  or  affected  deknf:  and  Mr.  Justice  Wil- 
mot  cited  the  case  of  the  King  v.  Moore,  in  2  Sir  y.  S*  946. 
where  an  indictment  for  perjury  havmg  been  removed  by  cer- 
ticrari^  and  the  defendant  having  paid  costs  for  not  going  on 
to  trial,  the  prosecutor  afterwards  moved  to  quash  it;  which 
the  court  refused,  unless  he  would  submit  to  pay  costs. 

Saturday,  12 

Marder  et  Ux.  vers.  Lee.  May  irs*. 

Judgment  en- 

UPON  the  last  day  of  Hilary  term  last,  Mr.  Thurlow,  band  a^  wife* 
on  behalf  of  the  plaintiffs,  shewed  cause  against  a  rule  upon  a  warrant 
which  had  been  obtained  upon  the  motion  of  Sir  Fletcher  ^^""^^J^^^ 
Korton, "  For  the  plaintiffs  to  shew  cause  why  the  judgment  x^^^^^  ge^  ^j^^^ 
•*  and  writ  oi  fieri  facias  executed  thereon  should  not  be  set  but  not  with 
**  aside,  with  costs;  and  the  sum  of  172/.  2*.  6^.  levied  by  ^<>^^^  ^^2" 

^    •  "^l^«lTidd467. 
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1 764.       "  the  sherifF  of  Devon^  be  paid  to  the  assignees  of  tile  drfeti- 
77  "  dant  under  a  commission  of  bankruptcy  issued  against  hon 

The  case  appeared  to  be,  that  Lee  the  defendant  had  en- 
tered into  this  warrant  of  attorney  "  To  confess  a  judgment 
"  to  the  woman-plaintiff,  dum  sola;'*'*  and  she  afterwards  mar- 
ried Marder  the  m/zra-plaintiff:  after  which  marriage,  the 
judgment  was  entered  up  by  the  husband  and  wife. 

The  particular  dates  of  these  several  transactions  were  as 
follow — ^the  warrant  of  attorney  "  To  confess  the  judgment'* 
bore  date  in  December  1762.  The  plaintiffs  intermarried  in 
February  1 763.  The  judgment  was  entered  up  in  May  1 763. 
Soon  after,  the  execution  Vas  taken  out,  and  executed:  and 
the  money  levied  remains  in  the  hands  of  the  sheriff. 

The  question  was,  "  Whether  this  judgment  thus  entered 
"  up  by  the  husband  andwife^  be  regular j  or  not.'* 

Sir  Fletcher  NortorCs  objection  to  it  was,  that  the  warrant 
of  attorney  did  not  justify  this  entry  in  the  name  of  the  hus- 
band and  wife.  For  the  warrant  is  a  naked  power  ^  not  coupled 
with  an  interest:  which  power  is  determined  by  the  woman's 
marriage. 

But  at  least,  the  plaintiffs  ought  to  have  applied  to  the  courts 
and  done  this  under  their  sanction. 

If  a  warrant  be  given  "  To  enter  up  judgment  at  the  mt 
"  of  two  persons;'*'*  and  one  dies;  the  «f/rvn^r  of  them  cannot 
enter  it  up. 

Mr.  Thurlowy  on  the  contrary,  insisted  that  the  judgment 
was  regular. 

The  warrant  "  To  confess  a  judgment"  is  not  a  naked 
power;  but  a  power  coupled  with  an  interest:  and  the  marriage 
of  the  woman  to  whom  it  was  to  be  confessed,  can  be  no  revo- 
cation of  it;  whatever  might  have  been  the  case,  if  she  had* 
given  such  a  warrant "  To  confess  judgment  to  another  per- 
"  son^'*^  and  then  married.  [*  See  1  Shower  91.  and  1  Soli. 
117.  uhiph  differ  on  this  head.  The  former  says,  "  That  in 
"  such  case  you  may  file  a  bill,  and  enter  judgment  against 
"  both:"  the  latter ^  "  That  it  would  be  a  revocation  of  her 
"  warrant."] 

1  SalL  117./?.  9.  H.  1  Ann.  B.  R.  is  in  point.  "  A  war- 
"  rant  of  attorney  was  given  to  confess  judgment  to  a  feme 

"sole; 
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**  sole;  who  afterwards  married*  The  court  gave  leave,  not^        1764. 
**  xvithstanding  the  marriage^  to  enter  judgment;  for  that  the  "TTI  " 

**  authority  shall  not  be  deemed  to  be  revoked  or  counter-     ^^^^^^ 
**  manded;  because  it  is  for  the  husband's  advantage:  like  a         t  ' 
"  grant  of  a  reversion  to  a  feme  sole,  who  m^uries  before  at- 
**  tomment;  yet  the  tenant  may  attorn  afterwards." 

Mr.  Justice  Denison  thought  the  marriage  to  be  na 
revocation  of  this  authority.  He  only  doubted  whether  the 
judgment  could  be  thus  entered  up,  without  leave  of  the 
court. 

Mr.  Justice  Wilmot  thought,  that  the  case  of  the  survi- 
vor (mentioned  by  Sir  Fletcher  Norton)  almost  governed  the 
present  case.  And  he  observed,  that  the  better  way,  in  the 
case  now  before  the  court,  would  have  been,  to  have  entered 
up  the  judgment,  as  before  the  marriage. 

Lord  Mansfield  thought  it  would  be  hard,  that  this 
judgment  should  be  set  aside;  i/*the  plaintiffs  might,  upon  a 
previous  application,  have  had  leave  to  enter  it  up  in  this 
Hianner. 

The  Rule  was  then  enlarged,  that 

The  Court  might  advise.*  •  V.  12  Mod. 

383.  Rei^olds 
V.  Davis,  S.  P.  left  undetermiiied.  Note;  That  case  is  wrongs  stated  in  the  talfU  of  th^t 
i>ook.  It  states,  •*  That  the  feme  sole  ^or^  the  letter  of  attorney;"  whereas  it  was  given  /ohar. 

The  Court  now  declared  their  opinion  to  be,  "  That 
**  the  judgment  was  irregular^  for  want  of  a  previous  leave 
**  of  the  court  to  enter  it  up."  They  held,  that  in  order  to 
warrant  this  entry  of  the  judgment,  there  ought  to  have  been 
an  application  to  the  court  for  leave  to  enter  it  up  thusfounded 
upon  a  proper  affidavit  proving  the  marriage  between  the 
plaintiffs:  upon  which,  a  rule  of  court  should  have  been  ob- 
tained, giving  leave  to  enter  up  judgment  accordingly.  But 
as  this  previous  step  was  not  taken,  the  judgment  was  irre- 
gular^ for  want  of  it:  the  consequence  of  which  was,  that  the 
rule  must  be  made  absolute.  But  they  did  not  think  it  rea- 
sonable to  make  the  plaintiffs  pay  costs. 

Therefore 

Per  Cur\ — Let  the  Rule  be  absolute^ 

but  without  costs. 

Rex 
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Maylm^^  ^^^  ^^^^'  Robotham. 

Only  one  borse-  ^  |  ^HIS  was  a  conviction  upon  the  hawkers  and  pedlars 
licenOTisPc.        A     act  9,   10  IV.  3.  c.  27.  §  1  and  3.  removed  into  this 
2e™fpld.ir  court  by  c.r.Wi. 
and  petty  cfaap- 

inen,  travelling  Upon  its  coming  on  in  the  crown-paper,  the  conviction  was 
with  several,  quashed,  for  a  manifest  mistake  of  the  justice  of  peace  who 
convicted  the  defendant.  For,  though  the  defendant  had  a 
regular  licence  for  travelling  &?c.  with  a  horse  (commonly 
termed  by  those  people  a  HORSE-Ztc^nc^;)  yet  the  justice  had 
convicted  him,  because  he  travelled  with  two  horses,  and  had 
not  a  licence  to  produce  for  each  horse  with  which  he  so 
travelled;  (which  the  statute,  as  it  appears  by  the  printed 

*  See  sec.  1.      statutes,  doth  not  *  require.) 
and  scfc.  4. 

On  Saturday  11th  February  last,  Mr.  Serjeant  iynsaiW 

took  the  exception:  and 

Mr.  Serjeant  Nares  owned  it  to  be  fatal;  but  proposed  to 
refer  it  to  me,  to  award  full  satisfaction  to  the  defendant, 
both  for  his  costs  and  damages:  for  the  justice,  he  said,  had 
t  N.  B.  The  been  drawn  into  this,  by  an  f  error  in  Mr.  BurrCs  Justice, 
error  is  not  in  (p.  343.  in  the  third  edition  in  folio;)  Tide  "  Hawkers  and 
t^e  ifTfV^alJur. "  Pedlars;"  where  the  word  "  hors^'  is  (by  mistake)  put  for 
ment  itself.  See  "  year." 
'Dv.Burn'M  His- 
tory of  the  Poop  I.aus,  m\h  Observations;  P.  275.  Title  "  Hawkers  and  Pedlars." 

Lord  Mansfield  supposed  it  to  be  only  a  slip  of  the 
press^  rather  than  a  mistake  of  the  author;  and  desired  that 
Mr.  Burn  might  have  notice  of  it,  in  order  to  set  it  right  in 
his  next  edition. 

The  conviction  was  quashed:  and  a  rule  of  reference  to  be 
made  as  above  proposed. 

*  Memorandum — Upon  my  having  taken  the  liberty,  this 
morning,  privately  to  acquaint  the  judges,  that  I  had  had  the 
curiosity  to  search  the  parltamenl-roll^  (on  finding  the  words 
of  the  act  to  be  nonsense,  in  saying  "  For  each  year  he 
"  or  she  shall  so  travel  with;";  and  that  I  had  discovered 
a  blunder  in  this  original  act  of  9,  10  W.  3.  c.  27.  in  omit- 
■  ting  several  essential  words  which  ought  to  have  been  inserted 
therein,  and  which  were  inserted  in  the  annual  act  of  die 

preceding 
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preceding  ytax^  (namely,  ^^for  each  horse  ass  or  mtUe  or  other        1 764. 
•*  beast  bearing  or  drawing  burthen  he  or  the  shall  so  travel        j^^^^ 
"  with ;'')  which  mistake  manifestly  arose  from  changing  the  ^^ 

annual  duty  before  given,  into  a  triennial  dnty,  (as  may  be  Robotbabc. 
most  clearly  seen  by  comparing  the  annual  act  of  8,  9  W.  3. 
c.  25.  $  1.  with  the  triennial  one  of  9,  10  W.  3.  c.  27.  §  1.) 
and  that  Dr.  Burn*s  book  was  certainly  agreeable  to  the  true 
intent  and  meaning'  of  the  latter  act,  whatever  it  might  be  to 
its  words;  and  that  the  mistake  was  in  the  statute  itself  oi  9, 
10  W.  3.  which  gives  the  duty  for  three  years ; — 

Lord  Mansfield,  Mr.  Justice  Wilmot,  and  Mr- 
Justice  Yates  (Mr.  Justice  Denison  not  being  present)  were 
extremely  clear  "  That  the  act  of  parliament  was  so  intend- 
**  ED;'*  and  they  thought  it  ought  to  be  so  construed.  And 
Lord  Mansfield  desired  me  to  speak  to  the  two  Serjeants,  to 
come  together  to  the  court  of  king*s  bench  this  morning,  in 
order  to  have  the  rule  set  right. 

They  accordingly  came  up;  and  his  lordship  explained  the 
whole  matter  to  ^em. 

But  Mr.  Serjeant  Nares  saying  that  he  had  two  reasons  for 
giving  it  up;  one,  that  there  was  another  fatal  objection,  viz. 
'*  That  the  informer  himself  was  the  only  witness;"  and  the 
other,  that  he  had  sent  to  the  hawkers  and  pedlars*  office,  and 
was  there  informed,  "  That  it  was  their  practice  and  usage 
**  ever  since  this  act  of  9, 10  W.  3.  to  require  only  one  horse- 
"  licence  to  be  taken  out  for  travelling  with  several  beasts  of 
**  burthen;"  and  Mr.  Wallace  also  (as  amicus  curia)  inform- 
ing the  court  that  the  late  Lord  Hardivicke  had  (when  at  the 
bar)  given  his  opinion  "  That  though  the  intention  of  the  le- 
**  pslature  could  not  well  be  doubted,  and  there  certainly  was 
^^  a  mistake  in  the  act  of  parliament;  yet,  as  it  is  worded^  the 
^^commissioners  could  not  oblige  a  hawker  and  pedlar  to 
**  take  out  more  than  one  horse-licence  for  travelling  with  se- 
**  veral  beasts  of  burthen;**  and  that,  accordingly,  the  com- 
missioners never  required  more  than  one  single  horse-licence 
for  sroeralhon/tz; — 

The  Court  declared,  that  they  only  desired  it  might 
be  understood,  that  nothing  had  been  determinedhy  them  upon 
the  construction  of  this  act;  and  that  they  should  not  determine 
any  thing  upon  it,  without  hearing  the  point  argued;  since  the 
Osage  appeared  to  have  been  to  require  only  a  single  licence 
for  a  number  of  horses. 

And 
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Rex 

1), 

ROBOTHAM. 


And  Lord  Mansfield  wished  diat  the  commiasicm- 
ers  of  hawkers  and  pedla^  mig^t  have  notice  of  whi^  had 
now  passed. 

Upon  the  whole,  no  alteration  was  made  in  the  rule  of  last 
term:  but  it  stands  as  it  did;  viz, 

"  By  consent  of  counsel  on  both  sides,  it  is  further  ordered, 
**  that  it  shall  be  referred  to  Jajnes  Burrow^  Esq ;  coroner 
"  and  attorney  of  this  court,  to  fix  and  assess  what  costs  and 
**  damages  the  defendant  has  been  put  to  and  has  really  sus- 
**  tained :  and  that  the  sum  so  to  be  allowed  by  the  said  mas- 
**  ter  for  costs  and  damages,  shall  be  paid  by  Francis  Turner 
*'  Blithe^  Esq;  the  justice  of  the  peace  before  whom  the  said 
"  defendant  was  convicted.  And  it  is  lastly  ordered,  that  n# 
^^  action  shall  be  brought  touching  this  matter. 


(1  Black.  Rep. 
463.  S.  C.) 
Tuesday,  22 
May  17,64. 
Arbitrators  not 
ag^eing^  in 
award,  choose 
an  umpire,  who 
makes  an  um- 
pira^,  arbitra- 
tors joining  with 
him  in  it  does 
not  vitiate. 


•  V.  1  Bulstr. 
184.  where  the 
umpire  j(Mned 
with  the  arbi- 
trators, in  the 
original  award. 


Soulsby  vers.  Hodgson. 

THIS  was  an  action  of  debt  upon  an  arbitration-bond. 
The  arbitrators  were  to  choose  an  umpire,  in  case  they 
themselves  should  not  agree  within  a  limited  time.  They  did 
not  agree  within  the  limited  time;  but  chose  an  umpire.  The 
umpire  accordingly  made  an  umpirage:  and  they  joined  in  it. 

The  only  question  was,  "  Whether  the  umpirage  was  duly 
"  made  according  to  the  powers  given  to  the  umpire ;"  or, 
"  Whether  it  was  vitiated  and  rerulered  void^  by  the  arbitra- 
**  tors  joining-  in  it." 

Mr.  Wedderburne  argued  it,  for  the  plaintiff:  Mr.  Wallace^ 
for  the  defendant.  And  Mr.  Wallace  cited  an  anonymous 
case,  out  of  1  Bulstr.  184.  where  Williams  justice  says, 
"  That  such  an  umpirage  would  be  bad."  Notwithstanding 
which, 

The  Court  were  unanimous  and  clear,  that  this  was 
the  umpirage  of  the  umpire  only.  He  was  at  liberty  to  take 
what  advice,  or  opinion,  or  assessors  he  pleased. 

The  *  case  which  was  cited  at  the  bar  is  certainly  a  mistake^ 
an  error  of  the  reporter.  No  such  thing  could  be  said,  as  is 
there  reported:  at  least,  there  could  be  no  determination 

founded 
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fJMBkled  upon  it.  It  k  a  dktinctioh  in  woritby  without  ftny       ir64. 
tall  diiinr^lcc  in  sense  and  ineaoi]ig#  """^^ 

Per  Cur\  ■  ^• 

HOAGSON. 

'  JuDGMEMT  for  the  PLAimrirF. 


Rex  vers.  Smith.  Wcdneiday,23 

May  17:64 

ACowviCTioN  of  the  defendant  for  trading  as  a  hatrlcr,  Conviction  for 
pedlar  and  petty  chapman,  tmthout  haoinff  a  keener,  }j*^"«rtra^d«3 
having  been  removed  by  certiorari  into  Ais  court,  and  now  and  pettv^iiip- 
standing  in  the  crown-paper—  man,  without 

liaving  a  U- 
Mr.  Harrison  on  behalf  of  the  defendant,  took  this  ob-  cence,  jood. 
jection  to  it  (amongst  others,)  viz.  That  the  evidence  which 
the  justice  had  stated  in  his  conviction,  was  not  sufficient  to 
support  his  adjudication  •*That  the  defendant  had  no  li^ 
cenceJ*  The  charge  was  •*  That  the  man  had  traded  as  a 
hawker,  pedlar  or  petty  chapman,  in  Selling  a  piece  of  muslin 
tfj.  without  HAVING  a  licence;^  the  evidence  stated  by  the 
justice,  in  the  conviction,  is  only  "  That  the  man  refused  to 
PRODUCE  any  licence.''  Whereas  the  trading  without  Aa-  " 

ViNG  any  licence,  and  the  refusing  to  produce  his  licence 
(in  case  he  really  has  one,)  are  quite  distinct  offences;  and 
are  so  considered  by  the  act  of  9, 10  W,  3.  c.  27.  which  gives 

Suite  distinct  and  different  penalties  for  them,  viz.  12/.  for 
le  former,  and  SU  for  the  latter.  Refusing  to  produce  a 
licence  which  a  man  has^  is,  in  its  own  nature,  a  very  differ- 
ent thing  from  not  having  one  to  produce.  And  the  man's 
having  confessed  "  That  he  traded^  a  hawker,  pedlar  and 
**  petty  chapman,"  is  no  ground  for  convicting  him  "  For 
"  traaing  as  such  ivithout  a  licence ;"  notwithstanding  his 
refusal  to  produce  it.  And  though  the  8th  section  of  this  act 

{as  well  as  the  act  of  3, 4  Ann.  c.  4.  $  4.)  gives  the  same  for-  ' 
eiture  for  not  producing  as  for  not  having  one;  yet  that  can 
not  alter  the  nature  of  the  offence. 


Mr.  Griffith  Price  argued  on  the  other  side,  in  support  of 
the  conviction.  It  was  founded,  he  sdd,  on  9,  lO  W.  3.  c. 
37.  $  8.  which  authorises  and  strictly  requires  the  justices  of 
peace,  either  upon  confession  of  the  party  offending,  or  due 
proofs  of  witnesses  upon  oath,  "  That  the  person  so  brought 
*•  before  him  had  so  treated  as  aforesaid^'*  and  that  no  such  li- 
cence shall  be  produced  by  such  offender  before  the  said 
justice ;  by  warrant  under  his  hand  and  seal,  to  cause  the 
said  sum  of  12A  to  be  forthwith  levied  by  distress  and  sale  of 
the  offender's  goods,  &f  c. 

Vol.  III.  2 1  The 
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1764.  The  only  two  facts  requisite  to  ground  a  conviction  upon, 

-^  under  this  clause,  he  said,  were,  Ist^^the  treu^ng  in  the  man- 

**         ner  described  by  the  act  of  parliament;  and  2dly,  the  refusing- 

Smith.      ^^  declining  to  produce  a  licence.  And  both  these  facts  are 

here  charged.  It  is  alledged  in  this  conviction,  ^*  That  he  was 

"  i^prehended  for  trading  as  a  hawker,  pedlar  and  petty  chap- 

^  man  without  a  licence ;  and  was  charged  upon  oath,  before 

*<  the  justice,  with  having^  sold  a  piece  of  muslin  CsPr.  as  a 

^  hawker,  pedlar  and  petty  chimman :  which  foct  he  confessed. 

^  That  the  justice  demanded  his  authority  for  having  done 

^^  so;  and  required  him  to  produce  his  licence :  which  he  did 

^^  not  produce*    Whereupon   the  justice  convicted  him  in 

^  the  penalty  of  12L  for  having  traded  as  aforesaid  without  a 

**  licence.'' 

This  is  all  exactiy  agreeable  to  this  clause,  (Sect.  8th.) 

There  is  indeed  a  penalty  of  5/.  given  by  the  third  clause, 
for  such  a  trader's  refusing  to  produce  his  licence  to  any 
justice  of  peace,  mayor,  constable  or  other  officer  of  the  peace 
of  any  town  corporate  or  burrough  where  he  shall  so  tradcy 
demanding  it  ex  officio:  which  penalty  of  5/.  is  given  to  the 
poor  of  the  parish  where  the  demand  sludl  be  made;  whereas 
the  12/.  penalty  given  by  that  same  third  clause  is  half  to  the 
informer,  and  naif  to  the  poor  of  the  parish  where  the  of- 
fender shall  be  discovered.  But  this  is  a  conviction  upon  a 
charge  proved  by  oath,  under  a  power  given  to  justices  of  the 
county  or  place  Qn  general)  where  the  offence  shall  be  com* 
mittedy  pursuant  to  another  clause  of  this  act,  ^Sect.  8.)  in  the 
12/.  penalty  for  not  having  or  (which  is  just  the  same  thing) 
not  producing  any  licence. 

Mr.  Harrison^  in  reply,  denied,  that  the  conviction  does 
pursue  the  act  of  parliament:  for,  he  insisted,  that  not  having 
any  licence,  and  not  producing  one,  are  quite  different  things; 
and  that  the  conviction  oug^t  to  have  been  **  For  not  pro* 
*^ducingGnt*^^ 

But  Lord  Mansfield  said  he  could  see  no  doubt  of 
this  conviction's  being  a  good  one  upon  the  8th  clause. 

•  Mr.  J.Denison  *  Mr.  Justice  Wilmot  declared  himself  to  be  clearty 

WM  not  in  court  of  the  same  opinion. , 

Upon  the  whole-^notwithstanding  this  and  some  other 
objections  that  were  taken  and  over-ruled,) 

The  Court  aflbmed  the  conviction. 

N.B. 
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N.  B.  ^TM. 


Rsx 

V, 


Upon  comparing  the  8th  section  with  the  3d,  it  is 
dear,  diat  the  8th  section  means  the  12/.  penalty  to  be  Sm^^h 
for  the  same  offence^  and  to  be  the  very  same  penalty 
with  the  12/.  given  by  the  3d  section:  and  it  seems  to 
consider  not  producing'  to  be  the  same  offence  and  the 
same  thing  as  not  having* 

Hodson  vers.  RichardscHi.  Monday,  28 

May  1764 

SEVERAL  insurance  caulses  standing  upon  the  same  cir-  JJ"*-  Justice 
cumstances,  it  was  agreed  "  That  ail  should  be  bound  by  S^n"'' "  "^ 
**  the  verdict  given  in  one:V  and  a  verdict  was  given  in  that  conaent  to  be 
one,  for  the  plaintiffl  But  the  defendant  gave  notice  of  a  mo-  boiimd  ]>y  ver- 

tion  for  a  new  tria^  which  he  afterwards  obtained.  ^^^^  »J  ^^  *^*^ 

out  of  several 

Sir  Fletcher  Norton  moved,  on  behalf  of  the  plaintiff  in  the  Son?^anir8uch 
ether  causes,  that  the  respective  defendants  should  pay  their  a  verdict  as 
money  to  the  plaintiff ^r^t^flinf  to  their  agreement;  he  having  <**>tfft  ^  stand, 
obtained  a  verdict  in  the  cause  already  tried. 

But  the  Court  were  dearly  and  unanimously  of  opi- 
nion, that  a  consent  **  To  be  bound  by  a  verdict  in  one  of 
^  many  causes  upon  the  same  question,'^  means  such  a  ver^ 
diet  as  the  court  thinks  ought  to  stand  as  ^Jinal  determina- 
tion of  the  matter. 

That  in  the  present  case,  a  material  circumstance  was  con^ 
cealed  from  the  insurer,  l^  the  insured;  and  therefore  the 
whole  contract  was  void:  and  there  ought  to  be  a  new  trial; 
and  the  court  had  made  a  rule  for  that  purpose. 

Nothing  taken  by  the  Motion. 


Rex  vers,  the  Inhabitants  of  Openshaw.  £3^ s^c.^ ^^ 

This  case  is  already  published  in  my  Settlement  Cases  May  l/tk 
in  Quarto,  No.  168.  p.  522. 

Triquet 
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Triquet  and  Others  vers.  Bath. 

(1  Black.  Rep. 

471,  s.  c)  Peach  and  Another  vers.  Bath. 

Saturday,  2 
May  1764. 

English  6€cre-    TV/T  ^*  ^^^<^k^^one^  Mr.  Thurlow^  and  Mr.  Dunning^  on  be- 
tary  to  a  foreign  IVX  half  of  die  plaintiffis,  shewed  cause  why  die  bill  of 
k'"ed  fromapi  iHf iflW/^*^Jc  in  each  of  diese  causes  should  not  be  set  aside, 
reft,  tho*  Ibr- '  and  the  bail-bond  be  cancelled, 
merly  a  trader, 

and  now  under       The  rule  was  made  upon  affidavits  **  Of  the  defendant's 
very  auapicious  u  being  a  domestic  servant  o(si  foreign  minister;  and  hav- 
Tidd^"**^    "  '^^S  taken  all  the  proper  steps  to  intide  him  to  the  privilege 
"  of  such  domestics." 

The  only  question  was,  "  Whether  the  defendant  (Chris- 
"  topher  Bath)  was  realty  and  truly  and  bonajide  a  domestic 
♦'servant  of  Count  Haslang^  the  Bavarian  minister;'*, or, 
"  Whether  his  service  was  only  colourable^  and  a  mere  sham 
"  and  pretence  calculated  tp  protect  him  from  the  just  de- 
"  mands  of  his  creditors." 

On  the  part  of  the  defendant^  it  was  sworn,  **  That  he  was 
"  regularly  appointed  by  Count  Haslangy  to  be  one  of  his' 
"  English  Secretaries,  at  30^  per  ann.  for  board  and 
♦♦  lodging,  &f c."  and  he  swore  to  actual  attendance  and  actual 
service^  at  several  timeft,  at  the  count's  house;  and  writings 
copyiiig  and  carrying  several  letters  and  memorials:  in  short, 
the  defendant's  affidavits  were  so  framed,  that  ever^  thix^ 
'  was  sworn  that  in  absolute  strictness  could  be  required,  to 
bring  him  within  the  description  of  a  domestic  servant  to  this 
minister. 

On  the  part  of  the  plaintiffs,  it  appeared,  That  Bath  was  a 
tnercer  in  Dublin^  about  7  or  8  years  ago ;  that  he  had  after- 
wards been  a  commissary  of  stores  afcroad,  and  was  now  upon 
half-pay  as  such,  at  15*.  per  day;  that  he  speais  only  English; 
that  he  had  ttever  eat  nor  lodged  in  the  count's  house,  nor  re* 
ceived  any  wages:  (but  as  to  the  wages,  it  appeared  thai  there 
were  not  yet  so  much  as  half  a  year's  wages  become  due.)  It 
was  also  sworn,  very  generally  "  That  whilst  he  carried  on 
"  trade  in  Ireland^  he  bought  goods  in  England^  and  sold 
"  them  in  Ireland.'^'* 

Mr.  Blockstone  observed  that  the  act  of  parliament  of  7  Ann. 
c.  1 2.  was  not  any  alteration  of  the  law  from  what  it  was  before: 

for 
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Sot  that  ambassadon  and  their  attendants  were,  by  Ac  gene-        1764. 
ral  law  of  nations,  intitied  to  the  same  privilege.      .  j,    ^ 

The  4th  ebmae  (which  gives  the  summary  proceeding  ■™^^*'*«" 
.  agtintc  the  infractors  of  it,)  was  added,  he  said,  by  the  lords,        Bath 
as  an  amendment;  and  afterwards  agreed  to  by  the  commons.       Pbach 


and  Another 

V, 


In  the  like  manner,  summary  remedy  was  given  against  the 
violators  of  the  law  of  nations  with  regard  to  safe  conduct,  by        Same 
an  old  act  of  31  If.  6.  c.  4.  which  gave  the  summary  power  to 
Ae  chancellor,  calling  to  him  any  one  judge  of  either  bench. 

And  he  mentioned  Grotius^  dejure  belli  et  pacts;  and  Bin- 
htrsthoek^de fero  iegaXorum^  c.  15.  de  comitibus  legatorum:  from 
both  which  writers  he  inferred,  that  the  exclusion  of  tra- 
ders from  this  privilege  was  agreeable  to  the  law  of  nations; 
and  ths^  the  hanging  up  the  nomenciatura  comtum  was  also 
taken  from  that  law. 

He  likewise  cited  several  cases  in  this  court,  to  shew  that 
iht  MAT17RE  of  the  service  must  be  specified^  and  that  no  one 
could  haw  a  right  to  claim  this  privilege,  who  was  not  ex- 
pressly and  circumstantially  shewn  to  he  fairly^  really  and 
ionajide  a  domestic  servant  in  the  actual  service  of  the  foreign 
minister,  and  actually  performing  the  service  to  him,  without 
collusion;  and  who  is  not  a  trader  of  any  sort,  or  liable  to  be 
dacrihed  as  such. 

Under  the  former  head,  he  cited 

Widmore  v.  Aharez,  H.  4  G.  2.  B.  R.  Sir  J.  S.  797.  and 
Fkz-Gib.  200.  S.  a  Poitier  v.  Croza,  Tr.  23  G.  2.  B.  R. 
Martin  v.  Gurdon.  [It  was  Holmes  v.  Gurdon^  M.  7  G.  2. 
B*  R*']  and  Britwell  v.  Carolino.  [It  was  Brcttel  v.  CarO' 
Uno^  Tr.  17, 18  G.  2.  B.  R.  where  both  points  now  in  ques- 
tion were  fully  discussed  and  settled.]  He  also  cited  a  case  of 
zgardener  to  a  foreign  minister  who  had  no  garden;  and  like- 
irise  the  case  of  the  Reverend  Mr.  ShorthosCy  who  claimed 
the  privilege  as  chaplain  to  the  Morocco  ambassador,  a  Maho- 
metan; and  also  a  case  of  Johnston  v.  Stexvarty  M.  1750. 
24  G.  2.  B.  R.  S.  P.  with  the  case  of  Poitier  v.  Croza. 

Which  cases  prove  that  the  nature  of  the  service  must  be 
VARTtcmLARLT  shenm. 

Under  the  latter  head,  he  cited. 

Dodsworthy.  Anderson^  Sir  T.  Raym.  375.  and  Sir  T. 
y^nts  141.  where  Grice^  who  bought  goods  in  England  and 
sold  them  in  Ireland^w^  holden  to  be  a  bankrupt  in  Ens^land* 

Which 
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1 764*  Which  case  he  would  have  applied  to  a  fact  here  sworn  on 

J,  the  part,  of  the  plaintifis,  viz.  **  That  whilst  the  defendant 

and'others   "  ^^'^^  *  trader  in  Ire/and^  he  had  bought  silk  in  England^ 

^^  **  and  sold  it  in  Ireland.^^  [But  it  was  not  shewn  by  the  ptain- 

Bath.        ^^^^  rvhen  (in  particular)  they  were  bought  and  sold;  or  that 

Peach       the  goods  bought  here  and  sold  there,  were  the  same  goods: 

and  Another  ai^d  that  the  defendant  swore,  in  his  affidavit,  ^^  Tliat  he  had 

V-  "  not  traded  since  the  year  1756."] 

Same. 

Lord  Mansfield— This  privilege  of  foreign  minis- 
ters and  their  domestic  servants  depends  upon  the  ktw  ofaJk- 
TioNS.  The  act  of  parliament  of  7  Ann.  c.  12.  is  declaratory 
*  §  4,  ^f  ^t.  All  that  is  new  in  this  act,  is  the  clause  *  which  pves 

a  summary  jurisdiction  for  the /mnishment  of  the  infractors  of 
thb  law. 

The  act  of  parliament  was  made  upon  occasion  of  the 
Czar^s  ambassador  being  arrested.  If  proper  application  had 
been  immediately  made  for  his  discharge  from  the  arrest, 
the  matter  might  and  doubtless  would  have  been  set  right; 
Instead  of  that,  bail  was  put  in,  before  any  complaint  was 
made.  An  information  was  filed  t^  the  then  attorney  gene- 
ral against  the  persons  who  were  thus  concerned,  as  infrac- 
tors  cfthe  law  of  kations:  and  they  were  found  guilty;  but 
never  brought  up  to  judgment. 

The  Czar  took  the  matter  up,  highly.  No  punishment 
would  have  been  thought,  by  him  an  adeqtiote  rq>aratioiu 
Such  a  sentence  as  the  Court  could  have  given,  he  mig^t 
have  thought  a  fresh  insult. 

Another  expedient  was  fallen  upon  and  agreed  to:  thu 
act  of  parliament  passed,  as  an  apology  and  humiliation  from 
the  whole  nation.  It  was  sent  to  the  Czar,  finely  illuminated, 
by  an  ambassador  extraordin^,  who  made  excuses  in  a  so* 
lemn  oration. 

A  great  deal  relative  to  this  transaction  and  negodatioii, 
appears  in  the  annak  of  that  time ;  and  fit>m  a  correspcmdence 
of  the  secretary  of  state  there  printed. 

But  the  act  was  not  occasioned  bv  any  doubt  "  Whether 
2015.  HeaUi-^  "  ^'^  ^^'^  ^f  ^^^^^ns^  particularly  the  part  relative  to  public 
field  V.  Chilton.  "  ministers,  was  not  ^part  of  the  law  oj  England;  and  me  in- 
5di  Feb.  irer.    «  ft-action,  criminal;  nor  intended  to  vary,  an  iota  bom  it.'* 

t  J",^?**^'  «^       I  remember  in  a  case  before  Lord  Talbot ^  of  Buoot  v.  Bar' 
tu  J u  y  1736.  ^^^  I  ^p^^  ^  motion  to  discjbarge  the  defendant,  (who  was  in 

execution 
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execitti<m  for  not  performing  a  decree,)  ^^^  Because  he  was       1/64* 
**  agent  of  commerce,  commissioned  by  die  king  of  Prussia,     Z 
•*  and  received  here  as  such  j''  the  matter  was  veiy  elaborately    ^nd  OUmsts 
argued  at  the  bar;  and  a  solemn  deliberate  opinion  given  by  ^ 

tiic  court.    These  question^  arose  and  were  discussed. —       Bath. 
**  Whether  a  minister  could,  by  any  act  or  acts,T£;aiv^  his  pri-       Peach 
•*  vikge.*' — ^Whether  being  a  trader  was  any   objection  and  Another 
**  against  allowing  privilege  to  a  minister,  personally." —  v. 

**  Whether  an  agent  of  commerce,  or  even  a  consul,  was  inti-  Same. 
**  tkd to  the  privileges  of  a  public  minister." — ^*'  JVhat  w^tht 
"  rule  of  decision:  the  act  of  parliament;  or,  the  law  of  na- 
**  tions.  Lord  Talbot  declared  a  clear  opinion — "  That 
**  the  law  of  nations,  in  its  full  extent,  was  part  of  the  law  of 
**  England.^ — **  That  the  act  of  parliament  was  declaratory; 
**  and  occasioned  by  a  particular  incident." — *'  That  the  law 
**  of  nations  was  to  be  collected  iTova  the  practice  of  different 
**  naticms,  and  the  authority  of  writers*^'*  Accordingly,  he 
argued  and  determined  from  such  instances,  and  the  authori- 
ty o{Grotius,Barbeyrac,Binkershoek,  Wiquefort,  &?c.;  there 
being  no  English  writer  of  eminence,  upon  the  subject.  ^ 

I  was  counsel  in  this  case;  and  have  a  full  note  of  it. 

I  remember,  too.  Lord  Hardwicke'*s  declaring  his  opinion 
to  the  same  effect;  and  denying,  that  Lord  Chief  Justice  Holt 
ever  had  any  doubt  as  to  the  law  of  nations  being  part  of  the 
farw  of  England,  upon  the  occasion  of  the  arrest  of  the  Russian 
ambassador. 

Mr.  Blackstone's  principles  are  right:  but  as  to  ihe  facts 
in  Ae  present  case,  the  affidavits  on  the  part  of  the  defendant 
have  out'sworn  those  cm  the  part  of  the  plaintiffs.  (And  his 
lordship,  as  well  as  Mr.  Justice  Wilmot,  took  notice,  that  the 
person  who  drew  the  affidavits  on  the  part  of  the  defendant, 
nad  very  exactly  pursued  the  course  of  the  cases  that  had  been 
determined  upon  questions  of  this  kind;  and  had  taken  care 
to  meet  and  answer  all  objections  that  might  arise  from  them.) 
Lord  Mansfield  observed  also,  that  the  defendant  was  em- 
ployed in  the  service  of  Monsieur  Haslang,  before  the  plain* 
tiff  took  out  his  writ. 

It  was  not  to  be  expected,  he  said,  that  every  particular  act 
of  the  service  shoiild  be  particularly  specified:  it  is  enough,  if 
an  actual  bona  fide  service  be  proved.  And  if  such  a  service 
be  sufficiently  proved  by  affidavit,  we  must  not,  upon  bare  sus- 
picion only,  suppose  it  to  have  been  merely  colourable  and^xM  56. 
collusive. 

As 
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1^64. 


Triqubt 

and  Others 

v. 

Bath. 

PSACH 

and  Another 

Same. 

•  Sir  T.  JRajm. 
375.  Sir  T.yonei 
141. 


As  to  the  latter  point, "  Of  his  being  a  Vrcidlpr"— Jus  ]  ^ 

been  so  in  Ireland,  (and  even  that  seven  years  ago  too^  wiU 
not  bring  him  within  the  exception  of  the  5th  clause  of  tbisi 
act,  which  provides  ^^  That  no  merchant  or  other  trader  what- 
^^  soever,  within  the  description  of  any  of  the  statutes  against 
^^  bankrupts^  who  hath  or  shall  put  himself  iiitx>  the  service  of 
^^  any  such  ambassadcM*  or  public  minister,  shall  have  cm*  take 
"  any  manner  of  benefit  by  that  act.'* 

And  there  is  no  colour  for  bringing  this  case  within  that  o^ 
Dodsworth  v.  Anflerson  *.•  for  here  is  no  connexion  betweea 
the  goods  bought  in  Englandy  and  those  sold  in  Ireland.  It 
does  not  appear  that  they  were  the  same  goods :  neither  is  any 
time  specified,  Tt^Aen  they  were  bought,  or  wA^n  they  were  solcL 

Per  Cur*. — Both  Rules  were  made  abaohite; 
but  without  costs^  by  reason  of  the  suspicious 
circumstances  of  this  case. 


ITiddSOa 


Saturday,  2  Cracraft  vers.  Gledowe. 

June  1764. 

Outlawry  can-  |-  JPON  Tuesday  the  15diof  last  month,  Mn  Eyre^  Re- 
^ho^t'riv^g  U  corder  of  London,  shewed  cause,  on  behalf  of  the  sheriff 
suchfoaif  astheof  Md!^i/^«^^,  why  an  attachment  should  not  issue  against 
l*^.'!^^!'!®*-  him,  for  discharging  out  of  his  custody,  the  defendant  in  this 
cause,  who  had  been  taken  upon  a  capias  utlagatum^  on  his 
attorney's  engaging  under  his  hand,  ^^  To  appear  for  the  de- 
*'  fendant  and  reverse  the  outlawry;**  without  taking  secu- 
rity by  bond  in  double  the  sum  for  which  bail  was  required, 
pursuant  to  the  act  of  4,  5  JT.  feP  J!f.  c.  18.  $  5.  which  directs 
him  to  do  so  in  all  cases  where  special  bail  is  required  by  the 
court. 

The  cause  shewn  by  the  Recorder  and  Mr.  Wallace  was,  that 
the  sherifi'  neither  did  nor  could  know  that  i^  was  a  case  where 
special  bail  was  required;  nor  had  he  any  reason  to  imagine 
it,  as  the  capias  utlagatum  was  not  marked  for  bail:  and  th^ 
produced  an  affidavit  of  Mr.  Benson  who  acted  as  under- 
sheriff,  ^^  That  h^  had  no  ill  intention  or  thought  of  collusion; 
^^  but  had  acted  agreeably  to  his  duty,  to  the  best  of  his  Rn** 
**  derstanding  and  judgment." 

They  urged  the  act  of  12  C.  1.  c.  29.  "To  prevent  fri- 
«<  volous  and  vexatious  arrests;"  which,  in  its  2d  section^ 
directs,  "  That  if  the  debt  exceeds  the  sum  of  ten  pounds^ 
"  there  shall  be  an  affidavit  of  it;  and  the  sum  for  which 

"bail 
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^  bail  is  to  be  taken,  shall  be  marked  upon  the  process.''  So 
diat,  nnless  there  be  such  an  affidavit  of  the  debt  and  mark-  " 
ing  &f the  process^  it  is  not,  as  they  insisted,  a  case  where  spe- 
cial bail  is  requiredhy  the  court. 

But  ifxl  were  a  ease  where  special  bail  is  required  by  the 
court,  now  is  the  sheriff*  to  knoiv  this,  unless  the  pi*ocess  be 
marked?  It  is  extremely  easy  to  nnirk  the  process:  and  in 
the  present  case,  the  eocigent  is  in  fact  marked;  but  the  capias 
utiagatum,  n  not*  Why  did  they  marrk  the  one,  and  not  the 
aiher^  h  now  appears  too,  that  there  was  an  affidavit  filed 
before  the  filacer.  But  the  sheriff'  was  a  stnmger  to  all  this: 
he  received  the  writ  of  capias,  unmarked.  And  it  cannot  be 
supposed  that  he  was  obliged  to  go  and  look  ai'ter  the  filacer, 
to  procure  inform ationt  It  may  be  said,  *'  That  it  would  be 
**  no  great  difficulty  put  upon  the  sheriff  of  Middlesex,  to  re- 
*^  quire  this  of  him.''  But  the  case  of  all  sheriffs  must  be 
isnder  the  sanie  rule  of  determination:  and  this  might  as 
well  have  been  the  case  of  a  sheriff  of  Cumberland  or  West- 
ihorektnd.  And  in  the  case  of  a  distant  sheriff,  is  he  to  ap- 
point an  agent  for  this  purpose?  or  is  he  to  trust  to  ihepost? 
and  is  the  defendant  to  lie  a  week  or  ten  days  in  gaol,  till  the 
sherifTcan  receive  information  from  the  filacer? 

Mr.  Harvey,  Mr.  Morton,  and  Mr.  Stowe,  contra,  urged 
on  behalf  of  the  plaintiff,  that  this  is  a  proceeding  by  original, 
in  an  action  for  money  lent;  and  it  appears  that  tne  plaintiff 
was  intitled  to  bail  upon  the  original  process,  the  cause  of  ac- 
tion being  expressed  in  the  writ;  and  that  special  bail  was  re- 
quired A^rr  the  Statr  of  4, 5  W^  is?  M.  c.  18. 

Process  of  outlaxvry  is  not  luifhin  the  statute  of  12  G.  1. 
e.  2dii  "  To  prevent  frivolous  and  vexatious  arrestsP^  and 
so  it  was  determined  in  a  case  in  Lord  Hardwicke^s  time, 
M.  10  G.  2.  Foumes  v.  Allen,  in  this  court.  A  capias  utla- 
Mtum  is  not  like  an  arrest  upon  7nesne  process;  nor  is  the 
Dond  required  by  4,  5  W.  is?  M,  c.  18.  like  the  alternative 
hail  upon  mesne  process,  (viz.  "  To  pay  the  money,  or  surren- 
*•  der  the  principal;")  but  a  bond  with  one  or  more  sufficient 
surety  or  sureties,  "  For  appearance  by  attorney  at  the  return 
**  of  the  writ,  and  to  do  andperform  such  things  as  shall  be  re- 
"  quired  by  the  court^'* 

As  the  cahse  of  action  was  expressed  m  the  special  writ  ori- 
ginal; and  as  there  was  an  affidavit  of  the  debt,  and  the  exigent 
maried;  it  was  certainly  the  sheriff^s  duty,  to  have  made  fur- 
ther inquiry  from  the  filacer  into  the  quantum  of  the  debt,  (if 
he  was  not  already  satisfied  about  it,j  before  he  discharged 
die  defendant  out  of  custody  upon  the  mere  undertaking  of 
his  attorney  **  To  appear  for  him  and  reverse  the  outlawry." 
Therefore  the  rule  ought  to  be  absolute. 

Vol.111.  2K  If 


1764. 


Cracraft 

V. 

Gleoowf,. 


Digitized  by  VjOOQ IC 


1484  Easter  Term  4  Geo.  3.  B.  R. 

ir64«.  If  the  sheriff  can  meet  with  the  defendant,  Af  may  take 

'^'^  him  up  again:  but  the  plaintiff  casmot  sue  out  afresh  writ  of 

^r.  ^^^  capids  utlagatum^  against  the  defendant,  after  he  has  been 

Glei>ow£.  '^^^^«  on  the  former. 

The  Court  were  then  clear,  that  this  was  not  a  case 
within  the  12  6.  I.e.  29.  And 

Mr.  Justice  Denison  (who  was  then  in  court,  though 
now  absent,)  thought  the  point  in  question  had  been  setded. 
t  '*  ^^aI^^'  ^^  ^^^  ^^^^  determined,*  he  said,  "  That  a  defendant  can- 
long  litigation^  "  ^^^  reverse  an  outlawry  without  giving  such  bail  as  the  law 
in  Hil.  term  '  "  requires." 
1742.  16  G.  2. 
in  this  «ourt,  »  It  was  then  adjourned. 

between  Sir 

Geo.  Hampson       This  matter  beino:  now  mentioned  ajrain^ 
andSerocold.  ®  ^ 

Mr.  Justice  Yates  observed,  that  by  the  13  Car.  2. 
Stat.  2.  c.  2.  $  4.  No  sheriff  can  discharge  any  person  taken 
\xpon2i  capias  utiag-atum^  without  sl  supersedeas  first  had:  (the 
words  are  "  Without  a  larvful  supersedeas  first  had  and  rc- 
"  ceived  for  the  same.")  And  by  5  G.  2.  c.  27.  §  5.  N« 
special  writ  nor  process,  specially  expressing  the  cause  of  ac- 
tion^ shall  be  issued,  where  the  cause  of  action  (in  a  superior 
court)  shall  not  amount  to  10/.  But  here  the  capias  utlaga- 
turn  recites  a  special  original  specially  expressing  the  cause 
of  action. 

The  Court  (Mr.  Justice  Denison  being  absent)  were 
very  strongly  inclined  to  be  of  opinion  "  That  the  sheriff  had 
"  acted  improperly;"  and  told  his  counsel,  that  the  better  way 
would  be,  to  put  in  bail:  and  in  order  to  give  opportunity  for 
it,  They 

Enlarged  the  Rule  till  Monday^ 
And  afterwards, 
The  Sheriff  undertook  to  pay  the  debt  and  costs. 


(1  Black.  Rep. 
466  S.  C.) 

jun!r?7&45  ^^^  ^^^-  *^  Inhabitants  of  Leeds. 

This  case  is  already  published,,  in  my  quarto  edition  of  Set- 
tlement Cases,  No.  169.  p,  524, 

Rex 
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1764. 
Rex  vers.  Latham  et  al.  Six  of  the  In-Burgesses  of   (i  Black.  Rep. 

Wj'  468.  S.  C.) 

o  Monday,  4 

June  1764. 

UPON  shewing  caivse  why  informations  in  nature  of  i,,formaiJon,  in 
quo  warranto  should  not  be  granted  against  these  six,  nature  of  quo 
whose  ri^Af^r*en^(p^  upon  that  of  thirteen  oM^r  persons  (who  warranto,  shall 
had  voted  in  the  election  of  them  into  their  offices;)  to  shew  where  right 
by  what  right  they  claimed  their  franchise  of  in-burgesses  of  doubtful,  and 
this  corporation;  it  appeared  to  be  incumbent  upon  the  pro-  *»puted,  in  or- 
secutors  to  invalidate  the  right  of  three  out  of  13,  in  order  to  un[es»  there  has 
turn  the  scale  of  the  election.  They  had  voted  as  being  resi-  been  siich  an 
dent  in-burgesses:  but  two  of  the  13  were  objected  to  by  the  acquiescence  as 
prosecutor's  affidavits,  as  being  aldermen,  and  thereby  disqua-  9^^^^  ^°  prevent 
lified  to  vote  as  in-burgesses;  five,  as  having  been  legally  dis- 
franchised, and  never  legally  restored;  and  six,  as  not  being 
actually  and  bona  Jide  resident  in  Wigan  at  the  time  of  the 
election.  So  that  it  was  pretended,  that  even  all  the  thirteen 
were  illegal  votes :  however,  it  was  agreed,  **  That  the  elec- 
**  tion  would  not  hold  good,  if  only  three  of  these  thirteen 
"  votes  could  be  proved  bad  ones."  It  was  therefore  insisted, 
on  the  part  of  the  prosecutors,  that  the  election  was  had. 

But  besides  this,  there  was  another  ^^nero/ objection  to  the 
validity  of  the  election;  namely,  that  the  courts  at  which 
the  election  was  made,  was  improperly  holden;  and  therefore 
all  that  was  done  at  it,  was  totally  void  and  an  absolute  nullity. 
For,  the  prosecutors  alledged  and  swore  (to  the  best  of  their 
information  and  belief,)  that  it  was  essentially  necessary  to 
the  competency  of  the  corporate  court,  **  That  at  least  one  o/" 
**  tAe  BAILIFFS  should  be  present  at  it:"  whereas  there  was 
Ko  bailiff  present  (as  was  very  positively  sworn)  at  the  ori- 
ginal  court  which  was  adjourned  to  the  subsequent  day;  upon 
which  subsequent  day  of  adjournment  the,  defendants  were 
elected,  at  the  adjourned  coixri.  Consequently,  the  adjourned 
court  wis  (as  the  prosecutors  alledged)  an  incompetent  one, 
and  just  the  same  as  no  court  at  all;  and  every  thing  transac- 
ted at  it  must  be  nugatory^  ineffectual  and  void. 

They  also  insisted  (and  their  opponents  agreed)  that  it  was 
necessary  for  the  in-burge&ses  who  voted,  to  be  resident  in 
Wtgan  at  the  time  of  their  voting:  and  the  only  dispute  was, 
**  Whether  six  of  those  who  voted  for  these  six  defendants 
'*  were  actually  and  fairly  so  in  fact,  or  only  colourably  and 
^fallaciously  so." 

The 
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jr64»  The  affidavits  being  very  long;  and  the  several  questiooB 

"^  that  arose  being  much  litigated  ^t  the  bar,  the  Court  toqk 

^  time  to  consider. 

Latham.  q^^^  advis. 

,  Lord  Mansfield  now  declared  their  opinion;  anf 

Eid  that  Mr.  Justice  Denison  (who  was  now  absent)  had  alsiO 
en  copsultecf  by  them:  and  they  were  aU  of  opinion, "  Th^t 
**  the  rules  should  be  made  absolute,  in  order  to  try  the  rights 
"  in  dispute." 

The*  first  question,  "  Whether  the  presence  of  a  bailiff  be 
**  or  be  not  esttentially  nectssary  to  the  holding  of  a  court."  is 
general,  apd  goes  directly  to  the  validity  of  the  election  of  the 
defendants :  and  the  affirmation  of  this  op  one  side,  and  the 
denial  of  it  on  the  other  are  both  sworn  exacdy  in  the  same 
manner;  both  sides  swear  to  their  apprehension  and  belief. 
The  bailiffs  are  not  indeed  named  in  the  stile  of  the  court: 
but  yet  they  may,  by  the  constitution  of  the  burrougb,  be  aa 
essential  part  of  die  courtf  Therefore,  as  it  does  not  appear^ 
"  Whether  the  court  at  which  the  defendants  were  elected 
♦*  was  a  competent  one  or  not,"  an  information  must  go, 
upon  this  ground  alone;  unless  there  has  been  such  aa  acjtd-' 
escence  as  ought  to  prevent  it. 

2dly.  Though  an  acquiescence  for  a  great  length  of  timi^ 
may  be  a  sufficient  reason  why  the  court  should  not  interpose^ 
quieta  movere;  yet  here  is  no  length  of  time :  *tis  only  3  or  4 

{'ears.  No  certain  rule  is  fixed  for  the  particular  and  exac|t 
ength  of  time  that  shall  be  considered  as  an  acquiescence : 
and  perhaps  it  is  better,  that  none  should  be  absolutely  fixed; 
for,  circumstances  may  very  muoh  vary  the  case,  in  this  re- 
spect. 

3dly.  As  to  the  residence  too  of  electing  in4>urges8esy— > 
the  fayoU  arc  ^disputed,  and  therefore  nuist  be  tried. 

1641^^  P-  44hly.  The  disfranchised  in-burgesses  have  been  resicredSy 

Ilolme»!  Mayor  ^^  niayor  alone^  V|>on  a  mand^nusi  *  but  it  is  ^Mgeo, 
of  Wigan,         **  That  he  alone  had  no  right  to  restore  them,  and  that  he  did 
7  Feb.  1765.      **  it  contrary  to  the  coBBent  and  opinioQ  erf  the  body.''  There- 
*  ibre  tfieir  Tight  appears  to  be  i&J^{/u/. 

5thly.  The  two  that  have  been  chosen  cider  men  are  sfud  to 
^ave  refused  accepting  th^  office:  and  their  rights  are  said  to 
have  been  twice  tried  already,  and  settled  by  two  verdicts ; 
imd  therefore  ought  not  to  be  now  Aus  disputed  and  litigated 
over  again. 

6Aly. 


Digitized  by  VjOOQ IC 


Rex 

V, 

Latham. 


Easter  Tenn  4  Geo.  3.  B.  Ri  1487 

Qthljr.  It  b  urged,  that  the  right  of  persons  elected  ought  1764. 
not  to  be  sent  down  to  trial,  upon  a  supposition  of  a  defi-  " 
ciency  of  a  right  in  their  electorsy  until  the  right  of  such  elec- 
ton  has  been  first  tried  and  disallowed:  and  it  has  been 
questioned  and  debated,  ^^  How  far  the  right  of  an  elector 
*^  who  is  in  office  and  holds  a  franchise  de  facto ^  can  be  at- 
^^  tacked  upon  an  information  granted  and  tried  against^  a 
**  person  elected  by  him :''  or  ¥rhether  his  right  must  **  then 
^  and  upon  diat  occasion  be  taken  for  granted^  as  he  was  a 
**  corporator  de  facto  when  he  gave  his  vote." 

But,  as  we  are  of  opinion  "That  these  rilles  must  be 
"  made  absolute  on  thtfimt  point,"  which  is  a  general,  and, 
iftnie,  a yifi?/ objection  to  the  validity  of  the  election;  the 
informadon  will  be  "  For  usurping  the  office  upon  the 
*^  crown;"  and  the  crown  may  take  what  issues  they  think 
proper^  to  shew  such  usurpation.  There  is  no  instance  of 
prrcludmg  th€  crown  from  insisting  upon  any  objections  that 
thev  shall  be  advised  to  take  issue  upon,  in  order  to  shew  the 
^ititodam,  to  biave  usuiped  the  franchise. 

ITjercfore  we  neither  need  to  pve,  nor  should  give  any 
opinicHi  upon  the  other  points:  nor  does  the  line  seenx  to  be 
folly  and  clearly  drawn  and  fixed,  "  Where  the  rights  of  the 
^  ELecTORt  can  be  gone  into  at  all^  or  how  far  tibey  can  be 
^^S^oeinlOy  on  the  trial  of  the  right  of  the  elected." 

Rules  made  absolute  for  informations. 


The  End  of  Easter  Term  1764.  4  0.  3. 
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(1  Black.  Rep.         Swift,  cx  dimiss.  Neale  et  Ux.  vers.  Roberts. 

476.  S.C.) 

Ju^irfii.^^        A  ^  ^J^^^^'*^  f^^  a  house  &?c-,  in  IVell-Close  Square  b 
Will  of  joint  te-*"^^   -^i^toWp*^**,  coming  on  to  be  tried  before  Lord -Mw* 
iiant  not  good,  Jield,  at  the  sittings  after  last  term;  the  following  case  vis 
though  the  joint  snecially  stated,  and  reserved  for  the  opinion  of  the  court. 
tenancy  be  se- 

veredbcforetcs.  Richard  Gilbert  and  Frances  Sophia  Gilbert,  {now  Iffok) 
2BaI  AbrTso.  ^^^^  ^P^°  ^^  ^^^  oi  January  1754,  seised  zsjoint-tenaU 
5  Bac.  AhrlssiJnfee,  of  the  premises  in  question.  Richard  Gilbert  on  tk 
20th  of  January  1754,  made  his  willy  duly  executed;  and 
thereby  devised  in  these  words — ^'^  Imprimis ,  I  give  and  be- 
**  queath  all  my  party  right,  title  and  interest  wiuchlh(nt^ 
"  an  estate  jointly  with  my  sister  Frances  Sophia  Gtt- 
*'  BERT,  situate  and  lying  in  Well'Close  Square  £s?c.,  to  my 
"  beloved  wife  Jane  GiWert.^^ 

By  indentures  of  lease  and  release  dated  on  the  9th  vA 
10th  oi  October  1754,  they  made  partition:  and  the  mes- 
suages in  question  were  conveyed  to  the  ssud  Richard  in/tf> 

Richard  died  in  August  1757,  without  issue;  leavingtk 
less^  of  the  pkuntiffVxs  sister  and  heir;  who  claimed  as  kit 
at  law  to  him.  The  defendant  claimed  under  his  -will 

The  question  was,  "  Whether  the  plamtifT,  under  the  cir- 
"  cumstances  of  this  case,  is  intitled  to  recover  the  premises 
^^  in  question  in  this  ejectment*" 

It  was  argued,  for  the  first  time,  on  Tuesday,  the  22d  of  Ay 
last,  by  Mr.AshhurstfoY  the  plaintiff,  and  Mr.  Serjeant  Bevitt 

for 


Digitized  by  VjOO^ IC 


Trinity  Term  4  Geo.  3.  B.  R. 

far  the  defendant:  and  the  two  Questions  proposed  by  Mn 
Ashhurstj  and  disputed  between  them,  were— 

Ist^  Whether  the  devise  made  to  the  defendant  by  Richard 
Gilbert  who  at  the  time  of  making  the  devise  was  a  joint- 
tenant,  though  he  AFTERWARDS  mflwfe  PARTITION,  and  had 
the  premises  for  his  purparty,  was  a  good  devise,  abstracted 
from  the  consideration  of  the  subsequent  partition. 

2d.  Whether  the  subseqjtent  partition  could  make  the 
preceding  devise  good. 

Mr.  Ashhurst  argued— 

First — ^That  a  joint-tenant  can  not  devise^  (though  a 
coparcener  may:)  for  the  right  of  survivorship  takes  place  of 
^joint'tenanfs  devise.  This  is  settled  established  law. 

Forthis,  he  relied  on  Littleton^  sect.  287.  and  Co.  Utt. 
185.  a*  b.  Both  express  in  point. 

Secondly— The  deed  of  partition^  made  subsequent  to  the 
time  of  making  the  devise,  can  not  effectuate  and  make  good 
zprior  devise,  which  was  a  bad  one  when  made* 

For,  upon  the  statutes  of  wills,  a  will  must  be  good  at  the 
time  when  it  was  made:  it  can  not  be  made  good  by  any  sub' , 
sequerU  event. 

By  die  statute  of  34,  35  If.  8.  c.  5.  $  4.  (which  is  expla- 
natory of  the  former  act  of  32  ^.  8.  c.  1.  $  1.)  persons 
having  a  sole  estate  in  fee-simple,  or  seised  i|i  fee-simple  in 
co-parcenary  or  in  common^  have  power  to  devise  as  much  as 
in  them  of  right  is,  at  their  pleasure.  But  as  the  power  is 
only  given  to  persons  «o/r-seised,  or  seised  in  cO'parcenary  or 
mcommony  it  is  clear,  "  That  joiNT-^tf;ian^*  are  excluded:" 
^todjoint'tenancy  is  sl  personal  disqualification. 

Upon  these  statutes,  it  is  also  clear,  ^^  That  no  future  event 
^  can  supply  a  defect  of  qualification  which  was  wanting  at 
^  the  time  of  making  the  will:"  as  an  infant  testator's  coming 
to  fiill  age,  or  a  feme-covert  testatrix Jbecoming  sole,  or  an 
insane  person's  recovering  sanity  of  mind.  In  sdl  such  cases, 
the  will  is  void  unless  it  be  republished  after  the  person  be- 
comes capable  of  devising. 

1  Siderf. 
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f  Siderf.  162.  Herbert  ^t.  TarbaffjWm  so  d6tenMiiiie^ti]iOi 

*  a  will  made  by  an  infant.        ' 

To  madte  a  wHt  goody  tbe  ^e<imt  iifMdhi  the  teitatof  kid  at 
tfae  thne  of  making,  must  cortiinut:  oliierwke,  there  mst  be 
ai^-poblkatvMK 

3  Co.  25.  Buikr  and  Baker* a  ca^« 

i%#<c^  V.  Dktet,  3  i*^.  t09.  ^riiene  the  testator  mode  a 
bargain  and  sale,  in  order  to  make  a  tenant  to  {kcfrMft; 
and  suffered  a  recovery  to  his  own  use. 

^    Ashby  V.  Lover,  Goldeaborough  93.  where  a  renewed  kase 
did  not  pass,  (the  former  being  surreoder^) 

Teherton  v.  Teherton,  Cro.  Eliz*  401.  A  man  can  not  grant 
or  charge  what  he  hath  not. 

Bunter  v.  Coke^  1  Satk.  237.  After-purchased  lands  shdl 
luH  pass  by  a  prior  devise. 

So,  in  the  present  case,  there  ought  to  have  been  a  re- 
publication: for,  at  the  time  of  making  this  will,  die  joim- 
tenant  had  not  the  estate,  in  the  mode  diat  was  neeesflary  ts 

•  qusdify  him  to  tfiSffVf^^  it. 

Ixkpkading^  it  is  incumbent  to  alledge,  ^^  That  at  the  time 
♦*  of  making  the  devise,  the  devisor  was  seised  in  his  demesne 
**  e»  of  fee^'*  But  if  it  had  been  so  aHedged  here,  the  advene 
party  might  have  aHedged  a  /orrrf-seisure,  and  traversediie 
sok'Seisure. 

He  added  further,  that  supposing  dris  devise  to  have  been 
good  in  it's  original  creation,  yet  the  subsequent  parddoD, 
which  wasniadeby  deedof  iSra««<m^/r/0aM,wyniMamaaBt 

to  a  REVOCATION  of  it. 

And  he  endeavoured  to  shew  this,  by  ckmg  1  B&^  Mr. 
614.  tide  devise,  letter  O.  (which  does  not  prove  it,)  and  Ac 
case  of  Le  Strange  v.  Sir  Richard  Temple,  1  Keh.  ^7.  «d  1 
Siderf.  90.  and  a  case  in  Shower* s  P.  C. 

But  as  to  this  point,  he  was  over^nxled  iraatcdiajtefy'tar 
Lord  Mansfield  and  Mr.  Just.  Wilmot,  who  both  agreed, 
that  ^it  had  been  determined  "  That  a  partition  by  deed,  be- 
tween 
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"**  tweeto  tenants  in  common,  did  not  amount  to  a  revoca- 
**  tion":  and  they  particularized  two  cases  in  point,  viz. ' 
Luther  v.  Kidbt/^  3  Peere  Winiams  169,  170.  9th  April 
1730,  (mentioned  there  in  a  note,)  and  Rialey  v.  Lady  Bal' 
ttnglass^  Sir  T.^  Raymond  240.  Each  of  these  two  cases  be- 
ing the  unanimous  opinion  of  four  judges.  And  Lord  Mans" 
field  added  an  observation,  '^  Th^t  constructive  revocations, 
^^  ccmtrary  to  the  intention  of  the  testator  ought  not  to  be  in- 
*^  dulged;  and  that  some  ov^r-^/rain^^ resolutions  of  that  sort 
^^  had  brought  a  scandal  upon  the  law." 

Mr.  Serjeant  Hewitt^  for  the  defendant. 

As  to  the  last  point,  he  thought  it  needless  to  say  any 
thing  at  all  about  it;  as  the  two  cases  last  abovementioned 
were  a  full  proof,  ^^  That  a  partition  between  tenants  in  com^ 
^  man  was  no  revocation  ol  a  prior  will" :  and  there  was  no 
difference  (in  this  respect)  between  tenants  in  common  and 
joint'itnsoitaw 

As  to  the  1st  point.^— A  joint-tenant  has  such  an  estate  as 
he  may  devise^  imder  these  two  statutes  concerning  wills. 

He  cannot  indeed  devise,  so  as  to  defeat  the  survivor,  so 
long  as  survivorship  continues:  but  if  the  survivorship  be  put 
oat  of  the  case,  then  there  is  nothing  to  hinder  him  from  de- 
vising. 

Now  a  partition  discharges,  destroys  and  extinguishes  this 
incident  or  incvaahmkce  ot  survivorship.  If  one  joint-tenant 
releases  to  the  other  (as  he  may  do)  this  extinguishes  his 
estate. 

All  this  is  consistent  with  Littleton  $  288.  and  Co.  IJtt.  1 86. 

And  Perkins  (section  500)  is  express,  that  "  If  a  joint-te- 
"  nant  makes  his  will  and  survives^  the  will  shall  stand  good." 

2d  point.  After  partition^  the  joint-tenant  is  in  of  the 
old  estate:  the  partition  operates  only  as  an  extinguishment  of 
the  other  moiety. 

And  as  to  the  expression  in  34  and  ^5  H.  8.  of  "  Having 
"  a  sole  estate";  he  was  sole  seised  of  his  own  part  and  had 
power  to  dispose  of  it:  he  might  alienate  it,  demise  it,  for- 
feit it.  Why  then  might  he  not  devise  it  ? 

Mr.  Ashhurstj  in  his  reply,  did  not  insist  upon  the  parti- 
tion's amounting  to  a  revocation  of  the  will :  (though  Lord 
Mansfield  told  him,  he  was  at  liberty  to  do  it,  if  he  was  not 
satisfied  about  it.) 

As  to  the  rest,  he  said  that  joint-tenancy  is  ^  personal  disa- 
hility  to  devise  the  land;  as  infancy^  insanity  or  coverture  are, 
•  Vol.  III.  2  L  '  to 
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1 764.        to  do  so;  and  it  is  tacitfy  excluded  by  th^  statute,  by  not  being' 
— I  therein  e^qpressed,  as  coparcenary  and  tenancy  in  conuuEOo 

ex  dimiss.    ^^* 
Nkalb  i^  jg  jjQ  argument  to  prove  his  power  of  devising  it,  to  say 

_^    ^*  "  That  he  mig'ht  have  given  it  or  aliened  it  in  his  Rfe-timt:^ 

410BBRT8.    £^j.^  ^f^  would  havc  defeated  the  survivorship;  but  this  doea 
not. 

As  to  the  passage  in  Perkins^  §  50(X  It  may  be  laid  out 
of  the  case :  for,  his  assertion  is  not  supported  by  the  authori- 
ties he  cites.  [Mr.  Ashhurst  said  he  had  looked  into  the 

•  Perhaps  he     books  referred  to  by  Perkins;  and  could  find  no  such  thing* 

looked  into  •     tfiATn  1 

Fitz-Herbert's    "»  tnem.J 

^rin.f;:kof  ^  point.  After  partition,  the  mode  of  the  deWi. 
the  oidNatura  havmg  the  estate  is  altered;  and  the  will  must  be  published 
Brevium*  anexv* 

Ulterius  concilium. 

This  cause  now  stood  in  the  paper  for  a  second  argument. 
Mr.  Morton  was  for  the  lessors  of  the  plaintiff;  and  IVfr.  Eliai 
Harvey y  for  the  defendant. 

The  Court  put  it  upon  Mr.  Harvey,  to  shew  how 
he  could  get  clear  of  the  statute  of  the  34  and  35  H.  8. 

Mr.  Harvey  endeavoured  to  do  it,  by  urging  that  the  testa- 
tor being  sole-seised  at  the  time  when  the  devise  operated, 
that  is  to  say,  (at  the  time  of  his  death^  it  is  a  good  devise 
under  the  statute  of  H.  8* 

And  this,  he  said,  depended  upon  the  quality  of  the  estate^ 
and  not  upon  the  personal  ability  of  the  testator*  Where  it  de- 
pends upon  the  personal  ability  of  the  testator  ^  it  b  not  indeed 
sufficient  that  the  disability  be  removed  before  the  time  of  the 
operation  of  the  will:  it  is  necessary  that  the  testator  should 
have  been  free  from  all  disability  at  the  time  of  making  it. 
But  where  it  depends  upon  the  quality  of  the  estate,  it  then 
turns  upon  the  time  of  die  will's  operating.  And  in  the  pre- 
sent case,  which  is  of  this  latter  kind,  the  testator  was  sole 
seised  at  the  time  ofxht  operation  of  his  will. 

Before  the  making  of  these  statutes  of  wills  (in  32  and  34 
H.  8.)  none  could  devise  their  inheritance,  by  the  generallzwB 
of  the  land:  but  in  most  cities  and  burroughs^  the  right  of  do- 
ing it  subsisted;  and  many  questions  were  agitated  concerning 
such  devises;  and  many  rules  were  laid  down,  and  many 
principles  established  about  them.  One  of  those  established 
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principles  was  "  That  SLJoint-teuBcat  could  not  devise;"  or  (in 
other  words)  '*  That  a  person  must  be  sole^sei^ed^  in  order  to  *" 
^  qualify  and  enable  him  to  devise  lands."    And  the  intent 
of  these  statutes  was,  "  To  make  the  general  law  of  the  land 
**  conform  to  these  local  customs. '^^ 

Upon  the  former  of  these  two  statutes,  (viz.  the  32d  of 
H.  8.)  it  was  left  doubtful^  "  Whether  a  joint-tenant  could 
*'  devise  by  virtue  of  that  act,  or  not;"  the  power  being 
given  to  "  Every  person  having  any  manors,  lands  or  tene- 
**  ments  holden  in  socage":  and  the  act  of  34  and  35  H.  8. 
was  made  to  explain  this  doubt;  and  gives  the  power  of  de- 
vising, **  To  persons  having  a  sole  estate  in  fee-simple,  or 
"  seised  in  fee-simple  in  coparcenary^  or  in  commonJ*^  So  that 
it  is  now  established  by  this  latter  act,  which  adopts  the 
Jmown  principles  of  die  common  law,  ^^  That  a  joint-tenant ' 
^^  can  not  devise*"  And  this  is  a  remedial  law,  and  therefore 
to  be  favoured;  in  order  to  promote  the  remedy,  and  effec- 
tuate the  intentions  of  testators. 

The  reason  why  a  joint-tenant  cannot  devise,  is,  that  the 
right  of  survivorship  takes  place  in  his  companion  immedi- 
ately upon  the  devisor's  death;  and  the  surviving  companion 
b  ^araiTuranf  the  tide  of  the  devisee^  who  can  only  claim  under 
the  devisor;  whereas  the  survivor  claims  in  his  own  right, 
under  the  fir  it  feoffor.  So  is  I4ttleton§2B7*  and  Co.  Ut.  185. 
b.  in  his  comment  thereupon.  And  this  paramount  right 
having  instandv  prevailed,  upon  the  testator  s  death,  there  re- 
mains no  estate  of  inheritance  for  the  devise  to  operate  upon. 

But,  if  between  the  time  of  imiifn^the  devise  and  the  time 
of  its  operating-^  tht  jointure  be  severed^  and  the  estate  conso- 
Rdated^  then  Ae  devise  will  be  good:  for,  there  now  remains 
no  paramoimt  right,  to  prevail  over  it. 

This  doctrine  is  quite  agreeable  to  Littleton^s  opinion  just 
cited:  and  it  is  also  the  opinion  of  Perkins;  who  in  his  500th 
section,  tide  devises^  says,  "  That  a  devise  by  a  joint-tenant, 
"  of  land  devisable  which  he  holds  in  fee  on  the  day  of  his  death 
**  joindy  with  a  stranger,  is  not  good ;  and  the  law  is  the 
^  same,  with  rigard  to  an  use  in  jointure  is?c.  But  if  such 
^  devisor  survives  allhisjoint^ompanions^then  such  devise 
^  is  good;  as  it  is  well  shewn  by  my  Lord  Littleton^  in  his 
**  3d  book  in  the  chapter  of  joint-tenants  folio  58,  and  also 
**  in  Natura  Brevium^  with  the  additions  upon  the  writ  of  ex 
**  ffravi  querela  &?c.;  where  there  are  several  good  cases  con- 
"  ceming  devises  put  and  shewn  fcsfc."  Perkins  is  clearly  of 
c^inion  himself^  and  he  deduces  it  also  from  Littleton^ "  That 
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^."  if  a  joint-tenant  makes  his  will,  and  afterwards  survives  hi^ 
^^  companions,  then  such  devbe  is  good*^"* 

Thus  it  stood  at  common  law,  antecedent  to  the  statate^ 
And  the  statute  adopts  and  proceeds  upon  the  reasoning  of 
the  common  law ;  and  meant  to  make  the  law  throughout 
the  kingdom  conformable  to  it  in  every  respect:  it  does  not 
destroy  the  former  power  of  devising,  which  subsisted  only 
partially,  and  not  generally;  but,  on  the  contrary,  establishes 
the  like  power  J  g-eneralh/  and  all  over  the  kingdom. 

Upon  this  principle,  the  estates  must  be  considered,  as 
they  stood  at  the  time  of  the  operation  of  the  will.  And  for  that 
reason,  no  livery  is  necessary,  nor  attornment,  (V.  3  Leoru 
276, 277.  Egerton^s  argument  oi  Butler  and  Baker'*s  case.) 

A  tenant  in  tail,  with  remainder  in  fee  in  contingency, 
may  devise:  and  if  he  leaves  no  issue  at  his  death,  his  devise 
shaJlbe  good. 

The  case  of  lapsed  devises,  (where  a  devisee  in  fee  dies  in 
die  life  of  the  devisor,)  tends  to  prove  this  point:  but  a 
much  stronger  instance  is^the  case  of  a  man's  devising  to  hU 
own  wife;  which  can  only  be  supported  upon  this  foot  of 
considering  the  estate  as  it  stood  at  the  time  of  the  will's  o/re- 
rating.  So  if  a  devise  be  "  to  the  heir  of  -4./"  and  A.  dies 
in  the  life-time  of  the  testator;  AJ*s  heir  shall  take. 

Th%  present  case  turns  upon  the  quality  of  the  estate:  and 
therefore  the  devise  is  gqod^  without  republication  or  any 
other  act  done;  as  the  testator  was  sole-stistd  at  the  time  of 
the  operation  of  the  will. 

Indeed  where  it  depends  upon  the  personal  ability  or  disa- 
bility of  the  testator,  some  other  act  must  be  done,  after  the 
disability  is  removed:  as  if  a  will  be  made  by  a  feme-covert, 
an  infant  or  a  mad  person,  it  must  be  republished  after  the 
disability  is  removed. 

But  where  it  depends  upon  the  quality  of  the  estate^  the 
estate  is  disencumbered  by  the  removal  of  the  disabling  cir- 
cumstance: and  it  is  enough  if  it  be  clear  of  any  incumbrance 
at  the  time  when  the  will  operates.  Here,  the  devisor  was  in 
to  the  same  uses  after  the  partition,  as  he  was  before;  his 
intention  remained  the  same  as  it  was  before;  and  the  esta- 
blishing the  devise  he  has  thus  made,  will  not  clash  with  any 
rule  of  law. 


Mr.  Morton^  for  the  lessor  of  the  plaintiff. 


As 
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As  to  Fieriins-^His  words  do  not  import  even  his  own 

opinion  to  be,  "  That  the  very  ukiUical  will  made  by  the  Swift 

**  surviving  joint-tenant  before  the  death  of  his  companion  ^^  dimiss. 

**  would  be  good  after  it:"  he  only  means, "  That  if  a.  joint-  Nbal» 

**  tenant  survives  all  his  companions,  he  may  then  make  a  de-  v. 

«^  vise  of  the  land  before  holden  in  jointure;  which  he  could  Robbrts. 
**  not  do  before^'*  Nor  can  any  such  opinion  as  is  ascribed  to 
him  by  Mr.  Harvey ^  be  inferred  from  the  books  cited  by, 
Mr.  Perkins* 

As  to  devises  by  tenants  in  tail — If  a  man  has  an  estate  taU 
^  and  destroys  that  quality,  and  acquires  a  fee,  such  acquired 
fee  will  not. pass  by  a  prior  will,  without  republication.  In 
the  particular  case  put  by  Mr.  Harvey ^  of  a  tenant  in  tail, 
with  remainder  in  fee  to  himself  and  his  heirs,  the  estate 
would  pass  by  the  very  words  of  the  statute  of  wills;  because 
the  devisor  then  had  a  fee  in  the  remainder;  and  the  words  of 
the  statute  are—"  Having  a  sole  estate  in  fee-simple^  &?c.  in 
**  possessicm,  reversion  or  remainder. ^'^  But  such  devisable 
estate  must  be  either  a  sole  estate  in  fee-simple,  or  a  fee- 
simple  in  coparcenary  or  in  common.  Whereas,  at  the  time  of 
Mr.  Gilberrs  making  this  devise,  he  had  not  such  an  estate  as 
the  statute  intends:  for  he  then  held  in  joint'tenancy  with  his 
sister;  and  the  express  bequest  in  his  will  is  **  What  he  had 
*^  jointly  with  his  sister." 

Suppose  Mr.  Gilbert  to  have  survived  his  sister^  would  the 
whole  have  passed  by  the  present  willf  certainly  not.  And  if 
so,  how  can  his  own  share  pass  by  it? 

The  general  doctrine  advanced  by  Mr.  Harvey  came  in 
question  in  the  case  of  Butler  v\  Bakery  reported  in  3  Cro. 
25.  and  Popham  87.  And  Popham  and  Anderson^  the  two 
chief  justices,  and  all  the  other  justices  and  barons,  held 
(contrary  to  Periam^  Clench^  Clark^  Walfnesley  and  Fennor^ 
**  That  diey  were  to  consider  what  estate  the  devisor  had  in 
**  the  land  at  the  time  of  his  devise  made,  without  regard 
**  to  that  which  might  happen  by  matter  ex  post  facto  upon  the 
^  deed  of  another:  and  at  the  time  when  that  will  was  made^ 
"  the  devisor  had  no  other  estate  in  the  manor  oi  Hinton  than 
^^  jointly  with  his  wife;  and  if  so.  it  follows  that  the  manor 
**  of  Hinton  was  then  out  of  me  letter  and  intent  of  the 
**  law;  for,  he  was  not  then  sole  seised  thereof  nor  seised  in 
"  coparcenary  nor  in  common;  and,  by  the  words,  he 
^  should  be  sole  seised  in  fee-simple,  or  seised  in  fee-simple 
*'  in  coparcenary  or  in  common.*'  [See  particularly  Popham 
87.  and  3  Co.  Rep.  3a  b.  31.] 

The 
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The  CouRTy  cotiftis^g  of  Lord  Mtm^fieM^  Mr.  Jua- 
"  tke  Wihuot^  and  Mr.  Jvestke  Jll^^,  (for  Mr.  Justice  Denta^n 
was  absent)  were  dearly  and  imairimousty  of  o{)iaion,  that  a 
wi//  mad[?  ^  a  joint-tek^kt  during  the  cpntinuonce  of  the 
jointure^  is  «©/  a  good  wiU  (even  as  to  A' a  */wrf  of  the  estate,) 
tinder  die  statutes  of  wills  in  32  and  34  ^.  6.  notwithstand- 
ing a  suhf^equenl  .severance  of  the  jointure  by  a  partition  made 
after  the  time  of  nutlung  the  will,  and  Af^t^e  his  death;  un- 
less there  be  a  republication  of  it,  after  the  partition:  and 
they  observed,  that  the  devisor  has  expressly  described  this  be- 
quest as  a  right  ^  Which  he  had  in  the  estate  jointly  with  his 
**  sister:' 

They  ail  thought  that  this  would  have  been  a  pretty  plain 
case,  if  it  had  stood  merely  on  the  statute  of  32  H.  8.  which 
enacts,  "  That  every  person  having  any  manort,  lands,  or 
^  tenements  hoiden  in  socage,  £s?r.  shall  have  power  to  give 
*'  and  devise  &f c."  And  consequently  there  was  no  necessity 
of  the  latter  act  of  34  and  35  H.  8.  to  explain  the  former. 
But  this  latter  explanatory  act  clears  the  matter  of  aif  doubt. 
It  professes  to  be  made  on  purpose  to  remove  all  doubts  about 
the  exposition  of  it,  and  to  declare  and  explain  it's  meaning: 
part  of  which  dedaration  and  explanation  is  this,  "  That  m 
"  and  singular  person  and  persons  having  a  sole  estate  or  in- 
**  terest  in  fee-simple,  or  seised  in  fee-simple  in  coparcenary, 
^'  or  in  common  in  fee-simple,  &Pr.  &fr.  shall  have  power  to 
"  devise  i^c.''  It  is  very  clear,  upon  this  statute,  that  the  de- 
visor must  HAVE  the  estate  at  the  timeofuAHiJUG  his  will:  he 
cannot  devise  what  he  had  not  in  him  at  the  time  of  devising. 
Lord  Mansfield  said,  that  by  ^^  feudal  law  there  could  be 
no  devise  of  land,  as  constituting  an  heir:  but  a  devise  of  land 
was  considered  as  a  limitation  of  the  devisor's  estate  by  a  re- 
vocable  ^ct;  and  upon  the  custom^  said  independendy  of  the 
statute,  a  man  could  not  limit  an  estate  which  he  had  not. 
And  Mr.  Justice  Totes  observed,  that  the  manner  of  pleading 
a  devise  of  lands  shewed  that  the  devisor  must  be  seised  of 
them  at  the  time  of  making  the  devise:  for  the  form  of  such 
pleading  is,  "  That  the  testator  was  seised,  £$?c.;  ^md  being  so 
*'  seized y  made  his  will,  and  thereby  devised  so  and  so." 

The  question  therefore  is,  ^^Whtthcr  Richard  Gilbert  had 
*'^  2i  devisable  estate  in  these  premises  af  the  time  when  he 
"  MADE  his  will. 

And  they  were  un^iimoas,  "  That  he  had  no^.*"  For  it 
*'  was  only  a  joint  estate;"  which  is  not  devisable.  They  all 
were  clear,  '*  That  a  joint-tenant  cannot  make  a  will  of  What 
"  he  holds  in  jointure."  And  Lord  Manxfeld  hdd^  "  That 

**  such 
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"  auch  a  will  would  be  void,  both  at  common  law  and  upoir 
^  the  statute.''  {f  it  could  operate  at  all,  he  said,  it  must " 
operate  as  a  seyerance  of  the  jointure:  for  it  could  net  ape- 
rate  otberwtse*  Bu^it  cannot  operate  in  thca  manner;  be^ 
eatise  a  severance  of  jointure  cannot  be  eiFected  by  that  me* 
thod.  A  feoffment  to  uses  (which  the  statute  means  when  it 
speaks  of  an  act  executed  in  the  person's  life-time^)  would 
hiave  severed  the  jointure :  but  a  will  cannot  have  that  effect. 
Where  it  took  place  by  particular  customs,  it  was  in  the  na- 
ture of  a  revocable  appointment  or  limitation  of  the  land 
causa  mortis;  and  not  like  the  Roman  Testament,  as  a  consti^ 
tution  of  the  heir.  Therefore,  before  the  statute,  a  man,  by 
custom,  could  only  devise  lands  which  he  was  then  seised  oL 
Mr.  Justice  Wilmot  said,  that  the  time  ofidAKiVG  the  vmU 
vras  the  material  time,  in  this  case  as  well  with  regard  to  the 
fuality  of  the  estate^  as  to  the  personal  ability  of  the  testator: 
fer  by  the  express  words  c^  the  statute  of  34  and  35  If.  8* 
he  must  have  the  estate,  in  order  to  be  capable  of  devising  it : 
aad  the  word  "  Having*^  is  a  reason  why  an  after-purchased 
estate  should  not  pass.  Now  this  man,  who  only  held  in 
jointure  at  the  timje  when  he  made  his  will,  had  iwt  a  devisable 
estate,  when  he  made  the  devise :  which  it  was  necessary  that 
he  should  have  had,  at  the  time  ofdevisingj  in  order  to  make 
the  devise  good* 

As  to  the  passage  cited  from  Perkins  96  b.  Title  Devises^ 
section  500.  (which  see  at  large,  ante^  p.  1493.)  They 
were  extremely  well  satisfied,  that  it  could  not  be  true,  in 
the  sense  in  which  Mr.  Harvey  would  have  it  understood; 
namely,  "  That  if  a  joint-tenant,  who  holds  devisable  land 
**  jointly  with  other  persons,  makes  a  devise  of  such  land, 
"  and  afterwards  happens  to  survive  all  his  joint  companions, 
^^  dien  such  before-made  devise  shall  thereby  become  ^good 
**  one,  (though  it  was  confessedly  a  bad  one  before  this 
"  event,)  xvithout  being  renewed  or  republished,  or  any 
**  other  confirmatory  act."  The  books  he  cites  do  not  war- 
rant any  such  conclusion :  nor  is  there  any  foundation  for 
supporting  such  a  proposition.  And  (as  Lord  Mansfield  ob- 
served) it  would  be  absurd  upon  the  face  of  it,  to  suppose 
that  such  a  devise  covdd  be  good  for  the  whole  of  the  estate. 
And  both  his  lordship  and  Mr.  Justice  TFi/wo^  remarked,  that 
what  Perkins  says  relates  to  customary  devises  only,  and  not 
to  devises  under  xht  statute:  so  that  it  has  still  the  less  weight 
upon  the  present  occasion. 

N.  B.  It  seems  to  me,  that  Perkins  meant  no  more  than 
this;  tha*"  a  joint-tenant,  who  continues  till  the  day  of  his 
death  to  hold  jointly  with  one  or  more  other  person  or 
persons,  can  not  devise :  but  if  he  survives  all  his  com  • 
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iy64«  vising.  And  I  apprehend,  that  he  only  cites  Uukton  asd 

Swift  ^^^  Natura  Brevium^  in  order  to  prove  "  That  a  devise  by  a 

ex  dimisa.  ^^  joinUtenant  is  void;^'*  and  that  he  considers  the  latter  partof 

Nbalk  ^^^  assertion,  as  a  plain  consequence  of  the  former,  a»d  ob- 

xf .  viously  clear  without  any  proof. 


ROBX&TS. 


Per  Cur: 

Let  the  postea  be  delivered  to  the  Plaintiff. 


0  BiAck.  Rep.  Francis  vers.  WyatL 

fwi^lfl^  'T'HIS  was  an  action  in  replevin^  upon  a  distress  for  reM* 
Carriage  stand- 

dirtnd  wTf  '^^  replevin  was  brought  by  Mr.  Francis^  the  owner  of  a 
rent  bylesw^of  ^^''^^  which  stood  in  a  coach-house  belonging  to  and  part  of 
preinises.  MaU  WilkinsoT^s  Li  very-st  a b les ;  which  chariot  Mr.  W'yflff, 

4  T.  R.  56d  the  landlord  of  the  premises,  had  distrained  for  rent  due  to 
CmlEIiz.  549,    jjjjj^  £j^j^  Wilkinson:  and  W^yaW  ouow^^the  taking  of  it  as  a 

1  Ld.  Ray.  38&  distress  for  rent.  To  this  avowry,  Mr.  Francis  plcaded'ie 

bar,  that  the  coach-house  in  which  it  was  taken,  was  part 
and  parcel  of  certain  other  coach-houses  and  stables  knovB 
by  the  appellation  of  the  Talbot  Livery-Stables;  whereof  «^ 
Matthew  Wilkinson  was  the  tenant  and  occupier,  under  t 
demise  from  the  avowant  Mr.  Wyatt^  for  a  term  of  yeanjJt 
the  annual  rent  of  60/.  That  Matthew  Wilkinson^  during 
such  his  occupation  of  the  premises,  used  and  followed  the 
trade  and  business  of  a  common  public  livery -stable  keeper^  fcr 
keeping  gentlemen's  horses  and  setting  up  their  coaches  aw 
carriages;  and  used  the  premises,  in  his  said  trade  and  bun* 
ness,  for  the  keeping  common  public  livery-stables  andcoftw- 
houses,  for  keeping  gentlem:en*s  horses  and  setting  up  to 
coaches  and  carriages ;  and  that  the  plaintiff  Mr.  Franoi  set 
up  his  chariot  there,  at  livery^  with  the  said  Matthew  Wu- 
kinsouy  as  at  a  common  public  livery-stable-ieeper^s;  andte 
the  avowant  took  his  chariot  so  standing  in  the  saiJco^ 
fiouse^  as  a  distress  for  rent  due  to  him  from  the  said  J»' 
thew  Wilkvison:  and  so  concludes,  that  he  took  it  (^f  his(f^. 
wrong.  To  this  plea  in  bar  to  the  avowry,  Mr.  Wyo^  d* 
avowant  demurs:  and  Mr.  -Francis  joins  in  demurrer. 

^  And  the  question  was,  "  Whether  a  gentleman's  ctow, 

**  which  stood  in  a  coach-house  belonging  to  a  common  inj' 

**  RY-sTABLE-ir<^er,  was  DisTRAiNABLE  for  rent  due  to^ 

"  landlord  fiom  the  LiVERY-siABLE-ieeperj  for  this  coach- 

^  ^    '  "house, 
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"house,  which  (together  with  the  stables  &?c«")  he  rented 
*'  of  the  landlord  who  distrained  it."  "" 

This  point  was  twice  argued,  first,  on  Friday  the  25th  of 
May  last,  by  Mr.  Serjeant  Nares  for  the  landlord,  and  Mr. 
Ashhurat  for  the  owner  of  the  chariot;  and  again  on  Friday 
29th  June  1764,  by  Mr.  Blackstone  for  the  avowant  (the 
landlord,)  and  Mr.  Clayton  for  the  plaintiff  in  replevin,  (the 
owner  of  die  chariot.) 

Upon  the  first  argum^it,  the  serjeant  insisted,  that  a  li** 
V£Rr^8TABix-/(^ef>er  differs  widely  from  an  imt'ieeper;  and 
that  even  horses  standing  at  livery  in  a  livery^stable  would 
not  be  intitled  to  the  Uke  privilege  from  being  distrained  for 
rent  due  for  the  iivcry-stableSy  as  a  horse  put  up  at  an  inn 
would  be,  from  being  disti  ained  for  rent  clue  for  the  inn; 
and  much  less  can  a  chariot  without  horses^  put  up  in  a 
coach-house  belonging  to  and  parcel  of  a  liverj'-stable,  be  in- 
titled  to  such  privilege. 

An  isv^ieeper  has  a  right  to  detain  the  horse  till  he  be  paid 
for  his  keeping.  The  reason  is,  because  the  inn-keeper  is 
bound  to  receive  the  horse:  and  he  gives  credit  to  the  thing'y 
not  to  the  person.  So  ^farrier  ^  who  shoes  a  horse.  So  a  com^ 
mon  carrier.  So  likewise  a  taylor;  who  is  bound  to  make  the 
doaths.  22  Ed.  4, 49. 

But  it  must  be  the  horse  of  a  guest  or  traveller ^  left  at  an 
inn  and  fed,  which  the  inn-keeper  may  thus  detain:  he  can- 
not detain  goods  left  widt  him.  2  Ld.  Rayin.  867. 

Whereas  here  is  a  coach-house  rented  for  a  year^  not  occa- 
sionally used  for  a  small  time  only:  and  the  credit  is  given  to 
the  person^  not  to  the  thing.  Moore  777. 

In  a  case  otBrenanv.  Currint^  in  B.  JR.  Tr.  1755. 28  G.  2. 
A  farrier  insisted  on  retaining  a  horse,  for  his  keeping  and 
cure.  The  court  entered  into  the  general  doctrine,  and  deter- 
mined (upon  the  casein  Cro.  Car.  271  j  272.  Chapman  v.  JJlen^ 
'*  That  the  farrier  could  not  retain  the  thing;  because  there 
*'  was  a  special  agreement^  and  the  credit  was  given  to  th^ 
^person.^^ 

But  a  nvERY-sTABLE-ie^/?er  cannot  detmn  a  horse  (as  ai| 
inn-keeper  may;)  because  he  is  not  bound  to  tak^  in  a  horse: 
much  less  can  he  detain,  or  is  bound  to  take  in,  a  cliariot 
WITHOUT  horses. 

Vol.  IIL  2  M  A  htkrt- 
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A  LiVERT-sTABLE-itf^r  is  not  bound  to  quarter  sdLRers-^ 
"  as  an  iww-keeper  is.  1  Satk.  387.  Parkhursi  v.  Foster* 

Neither  are  i^ivEKY-sr  A^L^-ieepers  liable  to  die  incenoe' 
niences  that  £;2;2-keepers  are  liable  to ;  as  taking  out  licences, 
-  and  a  great  number  of  other  inponvmienccs. 

Therefore  they  ought  not  to  emoy  the  same  privileges: 
nor  is  there  the  same  foundation  for  their  under-tenants  to 
claim  any  exemption  from  the  general  right  which  landlords 
have  ^^  To  distrain  what  they  find  upon  die  premises."  And 
this  gentlemm,  Mr.  Francis^  is  nothing  more  than  an  umkr- 
tenant  to  Wilkinson  for  this  coach-house.  ^ 

A  hiVKRY'STABLZ'ieefer  must  rest  upon  his  own  agree- 
ment: he  has  no  privilege  hknself;  and  none  can  be  claimed 
Ufider  him.  Teherton  66.  Case  de  Hosteler;  Cro*  Car.  271  y 
272.  Chapman  v.  Allen;  2  Ld.  Raym.  687.  Torke  v.  Greenaughi 
and  1  Salk.  388.  Torkv.  Grindstone  S.  C.  Cro.  Jac.  188, 189. 
Gelley  v.  Clerk;  and  in  a  case  of  Crosier  v.  Tomlinsony  in  C  B, 
at  the  Essex  (or  Hertfordshire)  assizes  before  Lord  Ch.  J. 
WilleSy  a  race-norae  was  holden  liable  to  ^stress,  in  a  stable 
at  Bamety  let  to  an  imi-keeper  for  a  guinea. 

Mr.  -4*A A wr^^,coM/rfl,  for  the  plaintiff  in  replevin^  (the  owner 
of  the  chariot,)  argued,  that  the  doctrine  of  retainer  is  imcer- 
tain,  and  not  applicable  to  the  present  case.  And  he  denied 
that  the  inn-keeper's  right  to  detain  was  fwnded  upon,  the 
principle  of  his  obligation  to  receive.  For  a  Manufacturer  (who 
is  not  bound  to  accept  the  work)  has  a  right  to  retain;  (as 
was  holden  in  P.  9  Jr.  3.  CoUim  v.  Ongley^  before  Holt  Ch. 
J.  cited  by  Lord  Ch.  J.  Ryder  in  the  case  of  Brenan  v.  Cur- 
rinti)  so  has  2i  factor  also.  And  taylors  are  not  bound  to  make 
cloaks  for  all  who  ask  them. 

The  right  of  landlords,  "  To  distrain  the  property  of  a 
*'  third  person  for  rent  due  from  their  own  tenants,'*  is  foun- 
ded upon  reasons  of  pubHc  convenience^  and  calculated  for 
the  prevention  of  fraud:  and  the  exceptions  out  of  the  general 
rule  are,  all  of  them  tending  to  the  benefit  of  trade  and  com- 
merce and  general  advantage. 

Co.  Lit.  47-  a.  2  Lutw.  1578.  Kimp  v.  Cruwes  et  al.  1  RoL 
Abr.  668.  Letter  J.  title  "  Le  biens  de  que  poient  estre  dis- 
'^-traine.'^  2  BuLitr.  270.  Robinson  v.  Walter.  Cro.  Etiz.  596. 
Reder.Burleir. 

But, 
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But  there  is  no  cage  directly  m  point* 

As  to  the  case  of  Crosier  v.  Tomlinson  at  Hertford  ass^izes^ 
the  only  question  was,  "  Whether  the  stable  was  or  was  not 
**  psffcel  of  the  inn:'*  and  it  was  holden,  "  That  it  was  not.*^ 
It  was  a  mile  distant  from  it.  That  case  therefore  is  not  ap- 
plicable to  the  present. 

Mr.  Serjeant  Nares^  in  his  reply,  observed,  that  there  wa3 
no  surfrize  upon  the  owner  of  this  chariot:  he  was  fully  ap- 
prizea  of  the  feet  of  it's  being  a  livery-stable  and  not  an  inn. 

And  he  cited  3  Lev.  260, 261*  Fowkes  v*  Joyce. 

Upon  the  second  argument,  Mr.  Blackstone,  on  behalf 
of  die  avowant  (the  landlord)  argued,  diat  no  privilege  of 
exemption  from  being  liable  to  distress  for  rent  in  arrear, 
coukL  be  ckimed  by  the  owner  of  the  chariot,  but  upon  one 
ot  these  fotmdatipns^  viz.  either  the  analogy  between  a  livery- 
stable  and  a  common  public  inn,  or  the  principle  of  genend 
ntiHty  and  convenience  to  the  community* 

1st.  As  to  the  former— An  inn  is  publici  Juris:  and  every 
man  has  a  ri^A/  to  put  up  at  it.  Formerly  it  has  been  ques- 
tkned  ^^  Whether  a  man  could  have  erected  an  inn,  at  his 
^^  own  pleasure"  (as  it  should  seem:)  at  least,  it  appears  that 
common  inns  are  so  much  devoted  to  the  service  of  the  coip** 
m\mi^,  that  they  are  obliged  to  receive  all  guests  and  horses. 
3  Bulstr.  269.  Robinson  v.  IVatter.  Fainter  367.  and  374^  , 
Fex  V.  Collins  and  three  others,  and  2  Fo.  Fep.  345.  S.  C. 
And  the  pmtection  that  they  receive  from  the  law  is  founded 
upon  their  being  compellable  by  law  to  take  in  guests  and 
horses.  But  that  is  >iot  the  case  of  a  livery -stable-keeper.  He 
is  not  boimd,  obliged  or  compellable  to  receive  coaches  or 
horses:  he  st^ds  upon  the  foot  of  private  contract  only;  and 
Tncttf  refuse  to  take  in  coaches  or  horses  unless,  upon  his  own 
terms.  There  is  no  reason  therefore  why  he  should  receive  or 
be  at  all  intitled  to  any  particular  or  special  privilege,  pro- 
tection or  exemption  from  the  law.  And  the  addition  of  the 
epithets  "  commotC^  and  "  public,'*  to  the  description  of  this 
livery-stable-keeper  and  his  coach-houses  and  stables,  makes 
no  real  difference  in  the  case.  The  distinction  between  the 
obftgation  by  law,  and  the  standing  imon  the  foot  of  private 
contract,  is  dear^^  she\yn  by  Chief  Justice  Fopham,  in  the 
case  de  Hosteler,  Foph.  66.  In  Bro.  Abr.  title  "  Distresse^^ 
p.  251.  jd.  56*  Brian  Ch.  J.  puts  the  privily  of  exemp- 
tion of  cattle  or  goods  from  being  liable  to  distress,  upon 

then- 
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their  being  in  the  pbu:e  by  authority*  And  so  also  1  £00  Abr. 
"  668.  tide  "  Diatres^''  letter  J.  pi.  12.  declares  the  reason  of 
the  exemption  to  be  *'  Because  the  law  gives  liberty  to  put 
"  them  there.*'  Lord  Ch.  J.  Coke  likewise,  in  Co.  Litt.  47.  a. 
gives  the  same  reason,  viz*  their  being  there  "  By  authority  oj' 
^^  Am;."  But  in  the  present  case,  the  chariot  was  not  in  this 
coach-house  by  authority  of  law,  but  on  a  raert  private  con-^ 
tract. 

2dly.  As  to  public  utility  OT convenience  to  the  community — 
No  cases  can  be  cited  to  support  a  notion,  "  That  a  privilege 
"  of  exemption  from  a  distress  for  rent  can  be  msuntdned 
"  upon  this  foot." 

If  this  chariot  had  been  sent  to  a  coach*maker's  to  be  rc^ 
paired,  and  had  been  distrained  there  for  rent  due  from  the 
coach-maker,  that  case  might  have  seemed  to  fall  within  some 
of  the  cited  cases:  that  would  have  afforded  a  pretence  to  ex- 
emption, from  the  necessity  of  sending  it  thither  for  that  pur- 
pose. But  there  is  no  necessity  that  a  gendeman  lies  under,  to 
set  up  his  chariot  at  a  liven/'Stable.  And  the  inconvenience 
would  be  much  greater  on  the  side  of  the  landlord^  if  he 
should  be  debarred  of  his  legal  right "  To  distrain  goods  found 
upon  his  premises,  for  rent  in  arrear,"  than  any  that  ccktkl 
arise  from  allowing  him  this  established  security  for  his  rent, 
in  the  case  of  a  person  who  appears  to  be  no  more  than  an 
drdinary  under-tenant^  2Xid  without  any  reasonable^f*r«ce  of 
exemption  from  the  general  law  of  distresses. 

Therefore  he  prayed  judgment  for  the  avowant. 

Mr.  Clayton^  contrtx^  (for  the  plaintiff  in  replevin,)  premised, 
that  it  stood  admitted  on  the  pleadings,  "  That  this  Matthew 
**  Wilkinsoji  (die  t^enant)  kept  a  common  public  livery-stable." 
And  he  argued,  that  such  a  livery-stable  is  exacdy  upon  the 
foot  of  a  common  inn^  and  indded  to  the  very  same  privileges 
and  exemptions;  and  is  equally  to  be  protected  upon  me 
principles  of  n^c«^/iy,  utility  Bndconoenienceto  the  community^ 
though  of  more  recent  establishment  indeed  than  inns:  and 
therefore  wcA  a  Hvery-stable  is  equally  within  the  r^a*^n  of  the 
cases,  as  inns  are;  like  nezv  trades^  which  are  under  the  same 
protection  as  old  ones.  Consequendy,  such  a  Itvcry-stable  is 
equally  within  the  general  reason  oieXemptionftom  distress^,  for 
the  feafce  oi public  utility j  as  cloth  iat  a  taylor's,  doth  at  a  wea- 
ver's, a  horse  at  a  farrier*s  (to  be  s^iod^)  a  horse  that  brings 
^ods  to  maiket  to  be  30M,  the  goods  themselves  so  brought, 
goods  on  a  wharf  or  at  a  wai-ehouse  for  exportation, 
goods  delivered  to  a  carrier  to  be  carried  for  hire,  wool  in 

a  neighbour^ 
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m  nei^tbour's  barn,  goods  in  the  hands  of  a  factor.  In  all 
ibmt  cases,  the  lair  gives  the  pririlege  in  respect  to  trade  and' 
uHHty:  the  privilege  or  exemption  is  not  fotcnded  on  any  ob* 
LIGATION  to  receive  the  goods  or  other  diings.  A  factor  is 
not  bound  to  receive  goods:  yet  he  may  retain  them.  Nor 
do  I  know  that  a  tayior  is  bound  to  make  my  deaths;  or 
that  a  farrier  is  obliged  to  shoe  my  horse.  And  to  prove 
**  That  the  true  founiiatton  of  the  exemption  from  distress  in 
**  the  excepted  cases,  is  the  detriment  the  common  weal  would 
"  suffer  if  such  things  should  be  liable  to  distress  for  rent,'* 
he  cited  M.  7  H.7.\  Fitz-ff.  Abr.  252.  tit.  "  Distresse^^ 
pL  8«  Notfm  19.  Trassel  v.  Jkorris*  Co*  Lit.  47*  a.  Cro*  Eltz* 
549.    Read  v.  Burley.  Salk.  249,  250.  Gisboume  v.  Hurst. 

And  here  it  appears,  that  the  landlord  knew  this  to  be  a 
common  Uvery-stable,  and  consented  to  it. 

Mr.  Blacistoncy  in  reply,  observed,  that  there  is  no  such 
thing  known  in  the  law,  as  a  common  livery-stable,  in  any 
technical  sense  of  the  word  "common,"  or  in  the  same 
sense  in  which  it  is  applied  to  an  inn  (which  is  called  com^ 
mune  hospittum.) 

He  said,  Mr.  Clayton  had  compared  the  present  case  to 
nMUiy  odiers  which  it  did  not  at  all  resemble,  and  in  which  the 
exemption  is  founded  upon  very  sufficient  reasons;  and  a 
^vcry  good  rule  is  lud  down  for  such  cases,  in  1  Salk.  250. 
(wkere  goods  delivered  to  a  carrier  were  holden  to  be  privi- 
leged,) TO.  "  That  the  law  has  given  the  privilege,  in  re- 
^  apect  of  the  trader:'^'*  but  those  reasons  are  not  applicable 
to  Mm  caie$  no  more  are  any  arguments  drawn  from  a  right 
€£ retmmg goods  £sPc.,  till  payment  or  satisfaction.  This  case 
doea  not  at  2^  differ  from  that  of  goods  put  into  a  common 
Udgmg-housey  and  there  distrained  by  the  landlord  for  rent 
HI  arrear. 

Lord  Mansfield  and  the  two  judges*  present  saw*  Mr. Justice 
this  question  in  such  a  light  with  regard  to  the  consequences  Wilmot  and 
erf* it,  and  die  inconvenience  that  might  auend  it,  4rpm  to  the^^^jj^^^^^ 
iarulhrdeyarvners  and  keepers  ofihtseliv  try 'Sitablts  themselves^ 
as  wefl  as  to  gendemen  who  used  them,  (in  case  this  dis- 
tress should  be  solemnly  adjudged  a  good  one,)  that  they  inti- 
mated to  the  landlord  (the  avowant)  who  happened  to  be  per- 
tomfiy  present,  attqiding  the  event  of  this  cause,  that  it  mig^t 
be  weS  wordi  his  while  to  consider,  whether  it  would  be  for 
his  awn  interest,  to  wish,  ^^  That  judgment  should  be  for- 
*^  mally  pronounced  for  him.'' 

-  But 
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But  Mr.  ClatftOHi  who  wis  coiuiiel  ferMn  Frameisj  (the 
""{daintiffm  replevin,)  informing  them  that  the  attorney  ge- 
neral was  retained  to  argue  the  point  on  his  tide, 

The  Court  ordered  an 

Ukerius  C^nciUum. 

However,  Mr.  Francis^  perceiving  the  opinion  of  the 
court  to  be  flady  against  him,  did  not  think  proper  to  bring 
the  question  to  a  third  argument. 

And  indeed  it  seems  extremdy  clear,  that  his  chariot  vhu 
tiabk  to  this  distress;  and  Aat  there  is  not  die  least  diadow 
of  legal  iAsim  for  an  exemption. 


(1  BUck.  Rep.  John  latc  Bishop  of  Lincoln,  now  Bishop  of  Salisbury^ 

^^•^'^•)  verM  Wolforstan 

Friday,  29  June  ^^**   WOUOrsian. 

Grant  of  advow-  ^  I  ^HIS  was  a  writ  of  error  firom  the  conunon  pleas, 
son  after  church  X  upcm  a  judgment  given  there  against  the  bishop  of  Uti'- 
actually  vacant,  coln^  and  Thotnas  Whitehead  his  clerk,  in  a  ijuare  impedit 
to»e  inciwa  till  ^^o^g^t  by  the  grantee  of  the  advowson,  in  fee,  of  the  church 
s^er  induction  of  Great  Sheepy;  in  which  ^tutre  imfiedHy  the  *  pleadmgs  had 
to  a  second  be-  gone  on  to  a  {dea,  a  replication,  and  a  rejoinder;. to  whidi 
neficc.  Cro.  Car.  j^j^^ j^j.  ^^^  ^^^^^  ^  special  demurrer,  and  joinder  in  de* 
*  See  all  the  murrer:  and  the  judgment  below  was  given  against  die  bidiop 
pleadings  at  upon  the  badness  of  his  remTuier.  Bin  it  now  appeared  ma^ 
s'^' '"  ^:,  nifest  to  this  court,  that  me  plea  and  the  repUctttion^  and  the 
so A^  Reports,  rejoinder  were  all  of  them  bad^  so  that  it  stood^  here,  upon 
part  2d.  p.  174.  the  DBcL ARATioK  ^rthfy.  The  declaration  set  fiurth  a  groM  of 
to  179.  And  also  die  advowson  made  t»  ike  pMntif,  in  fee,fa)rdie  penotta 
ments^^CB!'  ^"^^^Aoi'xty^ntke^tk^fNo^eTnberxrs^  Itthea seit forth Ae 
and  the  jud^.  Statute  of  21  H.  8.  r..l3.  $  %  against  pluralities;,  ainl  stated 
ment  there,  ib.  the  facts  necessary  to  shew  his  right  to  the  action^  vizm  an 
p.  179.  to  202.  avoidance  of  the  church,  and  his  own  presentation  thereupon, 
and  die  refusal  of  his  presentee  by  the  bishop. 

The  particulars  of  the  facts  stated  were — ^That  Great 
Sheepy  is  a  rectory,  a  benefice  with  cure  of  souk,  of  above 
the  yearly  value  oi  eight  pounds.  That  Thomas  Griesky^  the 
itKumheiitjaceeptedandtookanotherbene^  with  cure  o/soul*^ 
namely,  the  living  of  Seale;  and  was  instituted,  admitted 
and  inducted  in  possession  of  the  same.  That  diereupa^  the 

jWntiff 
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^ttotiff  below  presented  Thtmas  HaUto  the  rectory  of  Great    ~   1 7M. 
SkeepyT  who  tendered  himsdf  to  the  bishop,  and  was  refused     Bishop  oF" 

^^^  LiNGOtV 

The  hishop's  pka  (which  was  a  bad  one)  admits  the  in-  ,^  '^' 
cumbepcy  of  Griesky^  and  his  acceptance  of  the  living  of  '•^***^* 
Scale:  but  supposes  the  avoidance  of  his  former  church  to 
have  been  made  by  his  institution  to  the  second,  on  the 
Mst  of  October  1759;  and  then,  by  computing  /rom  the 
INSTITUTION,  shews  that  six  months  elapsed:  whereupon 
he  collated  Thomas  Whitehead  to  it,  by  lapse j  on  20di  of  June 

trea 

The  replication  (which  was  an  informal  one)  specifies  the 
tome  of  Grtesley^s  induction  to  Scale  to  have  been  upon  the 
22d  of  December  1759;  and  alledges  that  upon  the  20th  of 
yune  1760,  the  day  when  the  bishop  collated  his  clerk,  Mr. 
Thomas  Whitehead^  six  monthsyrom  the  induction  of  Grics- 
ky  to  Scale  had  not  elapsed. 

The  bishop's  rejoindcar  insists  upon  the  hqpse  incurring  at 
die  end  of  six  months  from  the  time  of  Griesley^s  institu- 
tion to  Scale;  and  traverses  his  refiis^  of  Hall  before  he 
himself  had  collated  his  own  clerk,  or  that  Hall  tendered 
himself  to  him  before  he  had  collated  the  other,  or  within  six 
months  after  the  institution  of  Griesley  to  Scale. 

To  this  rejoinder  the  plaintiff  demurred,  both  generally 
and  specially:  and  the  bishop  joined  in  demurrer. 

Mr.  Blackstone  argued  for  the  plaintiff  in  error  (the  bishop:) 
and  he.  said,  that  the  real  question  (if  it  could  be  cleared 
fitmi  the  special  pleadings)  was,  "  Whether  the  plaintiff  ia 
"  the  quar^  impedit  had  a  right  to  present  for  this  turn."  And 
he  endeavour^  to  shew,  **  That  he  had  net,'*  for  these  two 
reasons;  first,  that  die  church  was  vacant  at  the  time  when 
the  grant  was  made  to  the  plaintiff;  so  that  he  had  no  sort  o£ 
right  to  present:  secondly,  that  six  months  had  elapsed  from 
the  time  of  Gricsley^s  institution  to  the  living  o£ Scale;  and. 
diat  the  plaintiff's  presentee  did  not  tender  himself  within 
that  time,  or  before  the  collation  of  Whitehead  by  the  bishop 
by  virtue  of  the  lapse;  which  lapse  incurred  (as  he  insisted^ 
at  the  end  of  six  months  after  Grieslcy^s  institution  to  the 
second  living. 

He  observed  upon  the  plaintiff's  replication, "  That  it  was 
"  informal,  by  introducing  new  matter,  viz.  Gricsl^^s  indue* 
^tion  to  Se(dc  upon  the  22d  of  December  1759:'*  where- 
as the  question  depends  (as  he  hoped  to  prove)  upon  Griesley* s 
institution^,  not  upon  his  induction  to  this  second  living. 

He 


Digitized  by  VjOOQ IC 


1506  Trinit/  Tetm  4  Geo.  3.  S.  R. 

1 764.  He  then  stated  tbe  facts,  as  they  appeared  upon  the  plead- 

BishoDof    ^^'»  ^^  stand  thus— That  Griesley^  being  incumbent  of  Gr^o^ 
LiKcoLK      Sheepy^  was  instituted  into  the  rectory  ($ Scale  on  the  Slst  of 
^,  October  1759.  That  he  was  inducted  to  it  on  the  22d  of 

WoLioRSTAH  ^^^^'w^^''  1759.  That  the  grant  of  the  next  presentation  to 
the  rectory  of  Great  Sheeptj  was  not  made  to  the  plaintiff  fi/T 
the  9th  of  November  1759;  (at  which  time,  the  churdi  of 
^  Great  Sheepy  was,  as  he  insisted,  become  vacant  by  the  in- 
stitution of  Griesley  to  Seale  upon  the  preceding  31st  of 
October.)  That  the  plaintiff  presented  Hall  to  Great  Sheepy y 
,   .  upon  the  29th  of  March  1760:  but  that  Hall  did  not  tender 

himself  to  the  bishop  within  six  months  after  the  institution  of 
Qriesley  to  Seale^  nor  before  the  bbhop  had  collated  his  clerk. 
And  that  the  bishop  collated  upon  the  '20th  of  yune  1760; 
(at  which  time,  more  than  6  months  were  elapsed  since  Gries- 
ley'*s  INSTITUTION,  though  it  was  within  6  months  from  his 
induction.)  From  these  premises  he  inferred,  that,  as  the 
church  became  actually  vacant  upon  the  31st  of  October^  the 
plaintiff  could  claim  no  right  to  present  to  it,  under  a  subse- 
quent grant  made  in  November:  and  that  the  bishop  had,  upoa 
the  20th  oijune^  a  right  to  collate  by  lapse j  no  presentation  at 
all  having  l>een  then  tendered  to  him.         « 

1st.  The  grant  (by  a  subject)  of  the  next  presentation  te 
a  church,  or  of  the  advowson  in  fee,  (for  there  is  no  diffe- 
rence between  them  in  this  respect,)  after  the  church  is  ac* 
tually  fallen  vacant^  is  a  void  grant  quoad  the  fallen  vacancy; 
both  because  it  is  a  chose  in  action;  and  also  because  it  tends 
to  simony. 

Cases  in  point  to  this  effect,  are  HiL  28  ff.  8.  -Dyer  26. 
a.  pi.  165.  11  EUz.  Jenkins's  Cent.  236.  Case  13.  S.  P.  1^ 
all  the  judges  of  England.  P.  11  Eliz.  Dyer  282.  b.  pL  28. 
S.  P.  M.  39,  40  Eliz.  Cro.  Eliz.  60a  Bennett  v.  Bishop  of 
Norwich.  M.  42,  43  Eliz.  Baker  v.  Rogers^  Cro.  Eliz. 
788.  S.  P.  P.  2,3  Ph.  &?  M.  Agard  V.  Bishop  of  Peter^ 
borough,  1  Anders.  15.  S.  P.  twice.  Dyer  129.  b.  pi.  66. 
S.  C.  Moore  12.  S.  C.  and  Benloe  43.  S.  C. 

These  are  cases  of  next  presentations  which  were  granted 
after  the  respective  churches  were  fallen  vacant:  the  follow* 
ing  are  grants  of  advowsons  made  after  actual  vacancy. 

Trin.  10  Eliz.  Stephens  v.  Disley  et  aL  cited  in  1  Anderson ' 
15.  Stephens  v.  Wall,  Disley  et  al.  Benloe  192.  S.  C.  and 
♦   Hil.  43  Eliz.  Leak  v.  Bishop  of  Coventry  and  Dr.  Babington^ 
Cro.  Eliz.  811. 

2dly. 
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Sdly*  The  bishop  had  a  right,  upon  the  20th  otyune  1 760,        1 764. 
to  collate  by  hpse;  the  six  months  being  expired  before  that     Bi^^^ToF" 
time,  and  no  presentation  tendered  to  him:  for,  we  say,  the     Lincoln 
church  became  void  by  the  institution  of  Griesley  td  the  ^. 

living  of  Scale.  Wolforstan 

The  words  of  the  statute  of  21  H.  8.  c.  13.  are  these — 
Section  9  enacts,  **  That  if  any  person  or  persons  having  one 
**  benefice  with  cure  of  soul,  being  of  the  yearfy  value  of  8/. 
**  or  above,  accept  and  take  any  other  with  cure  of  soul,  and 
**  be  instituted  and  inducted  in  possession  of  the  same,  that 
**  then  and  immediately  after  such  possession  had  thereof, 
**  Aejirst  benefice  shall  be  adjudged  in  the  law  to  be  void:^^ 
And  (by  section  10.)  it "  shall  be  lawful  to  every  patron 
**  having  the  adrowson  thereof,  to  present  another;  and  the 
**  presentee  to  have  the  benefit  of  the  same,  in  such  like 
**  manner  and  form  as  though  the  incumbent  had  died  or  rc- 
**  signed;  any  licence,  union,  or  other  dispensation  to  the 
**  contrary  thereof  obtained,  notwithstanding." 

Nqw  though  it  be  true,  that  the  words  of  this  act  are. 
**  Instituted  and  inducted;"*^  yet  it  has  been  holden,  "  That 
**  iNTsiTUTioN  only^  without  mAvLcXvm^  vacates  the  former 
*' benefice." 

Bighy's  case,  in  HiL  41  Eliz.  B.  R.  4  Co.  79.  is  a  full 
aiMl  solemn  determination  in  point,  and  agreed  to  by  all  the 
judges  in  England i  and  tites  a  like  determination  in  C.  B. 
"  That  he  who  is  only  instituted^  is,  within  this  act  of  21  -H". 
**  8.  said  to  have  a  benefice  with  cure." 

Sohins  V.  Gerrard  and  Prince^  in  Moore  434  to  448.  S.  C. 
agreed  by  idl  the  judges  of  England:  (p.  448.)  Robins  v. 
jProier,  Gcldesbr,  162«  S.  C. 

Lord  Ch.  J.  Hobart  likewise,  in  the  case  of  Colt  and  Glover 
V.  Bishop  of  Coventry  and  Lichfield^  p.  157, 158.  lays  it  down, 
**  That  a  benefice  is  taken,  received  and  had  by  institution 
^  only/^  and  says,  "  It  was  so  judged  in  Digby^s  case." 

2  Ro.  Abr.  Title  **  Presentment^  lapseP  letter  ii.  p.  1  & 
2*  After  lapse  incurred  to  the  ordinary,  the  patron  may  pre- 
sent before  the  church  is  full: "  But  if  the  ordinary  collates  by 
**  lapse;  and  afterwards,  before  induction^  the  patron  presents, 
**  the  ordinary  is  not  bound  to  receive." 

Vol,  III.  2  N  In 
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1764,  In  the  case  of  Shute  v.  Higden^  HiL  22,  23  C.  2.  Lord 

BishoDoF^ ^^'  J*  ^^^S^^^^  says,  that  hy  admission  and  institution  into 

Lincoln     ^^  second  benefice,  the  first  is  ipso  facto  so  void  that  the  pa- 

^.  tron  may  present  another,  if  he  will:  and  if  the  first  living  be 

WoLFORSTAN  of  the  valuc  of  8/.  or  above,  the  patron,  at  his  peril,  must 

present  within  six  months,  by  21  H.  8.' though  if  it  be  under 

that  value,  no  lapse  shall  incur,  until  deprivation  of  the  first 

benefice,  and  notice. 

But  there  is  no  need,  in  the  present  case,  of  either  depri- 
vation or  notice  to  the  patron:  for,  this  former  benefice  be- 
ing above  that  value,  the  cession  of  it  does  not  depend  either 
upon  the  common  law  or  the  ecclesiastical  law,  but  upon  the 
act  of  parliament;  and  therefore  the  patron  must  take  notice 
of  it  at  his  peril.  This  appears  clearly  from  Dyer  237.  a.  pi. 
29.  Godbolt  23.  Case  33.  4  Co.  75.  b.  Holland^s  case.  Cro. 
Eliz.  601.  Armiger  v.  Holland  S.  C.  and  Watson^s  Complete 
Incumbent  49. 

Mr.  Serjeant  Burland  argued  this  case  on  behalf  of  the 
defendant  in  error,  (the  plaintiff  in  the  quare  impedit.)^ 

As  to  the  pleading's — ^he  said  that  the  bishop^s  rejoinder 
was  given  up  below;  and  is  certainly  bad,  in  that  it  departs 
from  one  matter  to  another,  which  other  he  might  have  ori- 

g'nally  resorted  tor  it  does  not  fortify  the  matter  of  his  ' 
rmer  plea ;  but  introduces  new  matter.  And  this  is  a  de^ 
partiire:  Finches  Law  57.  a.  And  it  puts  in  issue  a  matter 
not  asserted  in  'our  replication ;  viz.  **  That  he  did  not  refuse 
"  to  admit  Hall^  before  the  time  of  his  collating  Whitehead**^ 

If  the  replication  is  informal,  the  bishop  can  not  take  ad- 
vantage of  that  informality y  upon  our  special  demurrer  to  his 
rejoinder:  he  can  only  take  advantage  of  matter  of  mbstance.^ 

Now  upon  the  substantial  part  of  the  case,  it  appears  that 
the  plaintiff  has  a  good  title;  and  that  no  lapse  had  incurred* 

1st.  It  does  not  judicially  appear  upon  the  record,  that  the 
grant  to  the  plaintiff  was  subsequent  even  to  the  institution. 

The  defendant  can  not  avail  himself  of  his  own  bad  plead* 
ing,  to  find  fault  with  the  plradings  of  his  adversary.  He  can 
not  connt- ct  them  together:  nor  is  the  parVcxdar  day  on  which 
the  grant  is,  tinder  a  videlicet,  mentioned  to  have  been  made 
to  the  plaintiff,  either  material  or  issuable:  and  here  it  is  only 
mentioned  thus,  ^^  viz.  on  the  9th  of  November  1759."  It 
is  no  where  alledged,  **  That  Griesley  was  instituted  to  Stale 

**  before 
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"  beforeihe  advowson  was  granted  to  the  plaintiff;"  ifit  had,         1764* 

that  might  havcr  been  traversed.  But  as  it  is  here  set  out,  the  '^'T        T" 

I^ntiff  might  have  given  any  particular  day  in  evidence:  this  i  ,j.j,ot  ,, 
9di  of  November  is  not  material  nor  traversal  ir.  ^^ 

Cro.  Jac.  202.  Lane  v.  Alexmder.   Teh.  122.  S.  C.  .Win- Wolforstan 
nrr  660.   Rex  v.  Bishop  of  Chester  (in  point.  /  2  Lev.  211. 
Holhech  V.  Bennett.  2  Mod.  184.  Stroud  y.  Bishop  of  Bath 
and  Wells  and  Sir  George  Horner.  5  Mod.  287.  Blackwelly. 
Eaies. 

Therefore  this  priority  of  Griesley^s  Institution  to  Seale^  to 
the  plabtiff's  grant  is  not  admitted  by  the  plaintiff.  Nor  is 
any  thing  admitted  by  the  demurrer;  as  the  rejoinder  is  con- 
fessedly vitious:  and  this  appears  by  2  Ro.  Rep.  23.  Ho  if  or d 
and  Plati^s  case. 

Neither  indeed  is  it  alledged,  "  That  the  institution  was 
'*  upon  the  31st  of  October  1759;"  nor  "  That  the  institution 
**  was  prior  to  the  grant."  And  this  being  an  unfavourable 
case,  the  court  will  not  assist  them  to  tuke  advantage  of  a 
forfeiture. 

2dly .  The  lapse  does  not  incur  from  the  time  of  the  insti- 
tutionj  but  from  the  time  of  the  induction:  for  it  is  the  in- 
DtrcTiON  into  the  second  benefice  that  vacates  the  iirst;  and 
not  the  institution  to  it. 

The  doctrine  of  pluralities  is  laid  down  at  large,  in  Moore 
434  to  448.  Robins  v.  G err ard  and  Prince;  and  in  Linwood^s 
Provincials  135,  137,  138. 

The  latter  is  in  point  "  That  the  first  church  is  not  vacant 
^^  till  IVDUCTION  into  the  second."  And  in  the  case  of  Agar 
y»Bi9hQp  of  Peterborough  andDenn^  issue  was  taken  upon  the 
indtietimi  to  the  second  benefice;  whereby  it  seems  to  be  al- 
lowed, (i^  it  is  observed  in  Moore  12.)  '^  That  admission  and 
**  bstitudon  do  not  make  the  first  void,  without  induction^'* 
And  in  the  argument  of  the  case  of  Robins  v.  Gerrard  and 
Prince^  it  is  admitted  *^  That  the  first  benefice  is  not  actually 
**  f Old,  tiU  induction:'*  Moore  442. 

Watson^s  Complete  Incumbent^  Chapter  2.  collects  many 
caics  to  this  effect.  In  the  case  of  fVinchcombe  v.  Bishop  of 
fFmcAester  and  Pullestone^  Hobart  says  *^  He  is  not  within  the 
"^atatute  of  21  H.  8.  if  he  be  not  inducted:^  And  Cro.  Car. 
Z$tu  Rex  V.  Archbishop  of  Canterbury  and  Prystj  goes  upon 
the  same  principle. 

The  words  of  the  statute  of  21  iy.  8.  are  taken  from  the 
provincials:  and  the  cases  since  the  statute  have  been  uniform, 

a$  to  LAPSE. 

Before 
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iy64*  Before  the  stfUate,  the  patron  had  his  election,  **  Whether 

BiahoD  of  "  ^^  would  present  as  upop  a  vacancy;  or  stay  till  after  de- 

LiNcoLN  "  privation  and  notice  ol  it."  But  no  lapse  incurred  by  depri- 

^  vation,  without  notice:  he  was  not  bound  to  take  notice  at  his 

y^OLWORSTAHpfriltiXi  IKDyCTIOK* 

GoMolf  23.  4  C$.  7S.  h.  HoUamTs  case.  4  Co.  r9.  b. 
Dtgby\  caae.  Moore  438,  542.  Cro.  Eliz^  601.  2  ^o.  -4Ar* 
361.  Title  "  Preaentment^^^  Letter  i.  pi.  6.  and  2  LutUK 
1306, 1307.  at  Urffc,  in  the  case  oiSharpe  v.  French. 

Mr.  BlaciBtojUj  in  reply— As  to  xh^tleadings — He  swi  he 
could  by  no  means  give  up  the  Ushop^s  rejoinder:  which  be 
denied  to  be  a  departure.  It  avers  "  That  Hall  did  not  tender 
"  himself  within  the  six  months:"  which  averment,  he  said^ 
was  no  departure  from  the  plea,  but  a  necessary  support  of  it. 
And  the  traverse, "  That  he  did  not  refuse  to  admit  Hall^  be- 
'  "  fore  the  time  of  his  collating  his  own  clerk,"  is  a  right  and 

proper  traverse. 

And  he  insisted  that  it  appears  sufficiendy  upon  the  {head- 
ings, ^^  That  the  institution  of  Griesley  was  upon  the  31st  of 
*^  Octobers  and  that  the  grant  to  the  pJaintiff  was  not  made 
"  till  the  9th  of  November  following^  for  the  day  imder  the 
scilicet  is  materially  alledged;  and  is  a  poaitive  and  substantial 
averment  of  the  particular  day.  And  he  offered  to  maintain, 
**  That  the  day  under  the  scilicet  is  material,  where  the  precise 
"  exact  time  is  the  gist  of  the  action." 

As  to  lapse  incurring  from  the  /im^  of  the  institution^^He 
said  he  must  leave  that  point  upon  the  cases  he  had  cited,  and 
the  general  reasoning:  which  he  would  not  press  any  further; 
having  observed,  by  what  had  been  dropped  from  tke  bench, 
during  the  airgument,  that  the  court  was  of  opinion  ^^  That  it 
^^  was  to  be  computed  from  the  time  of  induction  only." 

,  The  Court  were  extremely  dear,  that,  as  to  lapse^ 

the  avoidance  of  the  former  benefice  does  not  take  place  till 
INDUCTION  to  the  second:  and  Lord  Mansfield  and  ilVfr. 
Justice  WiLMOT  both  said,  that  this  was  a  point  so  settled^ 
that  it  ought  not  now  to  be  disputed. 

The  Court  were  equally  clear,  that  a  grant  of  a  next 
presentation,  or  of  an  advowson,  made  after  the  church  was 
•Bttt it  is  iroodas  ^^^^%  FALLEN  VACANT,  was  a  void  grant,  quoad  the  fallen 
totheac/^n  vacancy.* 

itself;  (unless 

it  be  a  corrupt  purchase-)  H.  16  G,  X  C.  B,  Barret  and  Heynelt,  CI.  v.  Glubb  {CUri)  and 

Fol/e. 

But 
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BiH  ibey  thought  Aat  the  y-ACT  woe  not  suficiently  ascer-       1764^ 
9mned  upon  these  pkeuTinge:  for  though  it  appears  dearijr     "^^       T* 
enough,  "  That  the  grant  was  made  on  the  9th  of  November     Lj^coln 
**  1 759,'*  yet  it  does  not  appear  "  At  what  time  Grtesley  was  in-  ^ 

**  stituted  to  the  second  benefice."  Consequently,  the  objec-  Wolfobstah 
tion  can  not  be  let  in,  "  That  it  was  vacant  when  the  grant  ^ 

**  was  made."  It  is  no  where  averred  "  That  the  grant  was 
'^  subsequent  to  the  avotdanceP'*  nor  is  there  anything  that  ap' 
pears  upon  the  pleadings,  sufficient  to  support  the  oi)jection. 
Therefore  they 

Affirmed  the  judgment, 
unless  cause. 

Afterwards  (on  the  last  day  but  one  of  the  term) 

Mr.  Blackstone  attempted  to  shew  cause ;  and  hoped  to  sa- 
tisfy the  court,  that  he  was  not  precluded  from  taking  his  ob- 
jection to  the  grant:  for  he  relied  upon  it,  that  "  If  a  proper 
**  time  be  alledged,  where  the  precise  exact  time  is  the  gist 
"  of  the  action,  the  day  under  the  scilicet  is  then  materiaLV 

But  THE  Court  were  still  of  opinion  "  That  he  could  • 
"  not  get  at  his  objection,  upon  these  pleadings.^^  For  all  the 
pleadings  are  bad^  except  the  plaintiiT^s  declaration;  which  is 
good*  The  whole  stands,  therefore,  upon  the  declaration  onfy: 
which  states  the  convey^ice  of  the  right  to  the  plaintiff  to  ' 
present,  to  be  by  a  grant  made  on  the  9th  of  November;  and^ 
upon  tbeface  of  it,  shews  a  good  title  in  the  plaintiff  to  pre- 
seat.  The  plea  means  indeed  to  put  the  matter  upon  the 
questum  ^^  Whether  the  six  months  should  be  computed  from 
**  the  institution,  or  from  the  induction."  But  the  plea^ 
and  likewise  the  rejoinder^  are  both  out  of  the  case;  for  they 
are  both  of  them  bad:  and  being  bad,  there  is  a  total  end  of 
them^  to  every  intent  and  purpose  whatsoever*  You  cannot 
therefiore  extract  from  them  a  fact  to  destroy  the  plaintiff's  ti- 
<  tk:  for  they  are  nullities^  and  just  as  much  so,  as  if  they  had 
never  been  pleaded  at  all. 

Per  Cur\ 
Judgment  affirmed* 

Mr.  Seijeant  jBz/r/oTi^  thereupon  prayed  costs  and  damages 
for  the  delay,  upon  3  H.  7.  c.  10:  citing  Dyer  77  a.  pL  34. 
Cro.  Eliz.  617.  Graves  v*  Short. 

-     But 
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1764.  But  he  withdrew  this  motion;  thinking  it  more  adviseable 

Bishop  of    *^  ^"^P  ^^  ^  ^^  could  only  have  a  rul^  to  shew  cause  next 

.  LlNCOI^N       ^^^^* 

---      ^'  N.  B, — It  was  observed  by  Mr,  justice  Wtlmot^  upon  the' 

WoLFOESTAR  jj^^  argument^ "  That  though  the  patron  has  six  months 

**  from  the  induction,  to  present,  (so  that  no  lapse  shall 
"  incur  within  that  space  of  time ;)  yet  he  may,  if  he 
**  pleases,  present  before  the  induction," 

Note  also;  that  Lord  Mansfi ild  and  Mr.  Justice  Wil*. 
MOT  both  said,  that  the  true  reason  why  a  grant  of  a 
fallen  presentation,  or  of  an  advowson,  after  avoidance, 
is  not  good,  quoad  the  fallen  vacancy,  is  the  public  uti- 
lity^ and  the  better  to  guard  against  simony;  not  for  the 
fictitious  reason  of  it's  being  then  become  a  chose  in 
action. 

N.  B.  A  writ  of  error  returnable  in  parliament  was  brought 

•  Qu.  What  upon  this  judgment,* 

came  of  this 

writ  of  error?  I  believe,  nothing.-  for»  I  never  heard  any  more  of  it;  and  I  do  not  find  it 

amongst  my  Parliament  Cases. 


/^••Sli.^  Reed  r«-^.  Cole. 

If  party  m         'T'HIS  was  an  action  on  the  case,  upoti  articles  of  agree- 
agreement  for-       I  .       .  •         r'      •  *^  i  °       ^ 

insurance,  has  a   ^  ment  constitutmg  a  society  for  the  mutual  assurance  of 

loss,  and  is  con-  each  other's  ships :  whereby  they  engaged  that  when  and  so 
tributorv  to  the  often  as  any  of  the  ships  wherein  any  of  the  members  of  this 
o^hCT  parti^      society  had  property,  should  be  lost,  the  rest  should  contri- 
therein,  they      bute  to  such  loss.  But  every  member  was  obliged  to  prove  a 
must  be  contri-  property  of  500/.  in  a  ship:  and  if  he  would  cease  to  be  a 
^See°Doai!*386.  ^^"^^^^»  ^^  ^^  obliged  to  give  six  months  notice.    The 
^plaintiff  shewed  that  he  had  the  requisite  property  in  a  ship, 
and  became  a  member;  and  that  the  ship  was  lost.    Plea — 
"       that  the  plaintiff  had  parted  with  his  interest  in  the  ship  be- 
fore the  loss  happened.  Replication — that  by  articles  of  agree- 
ment with  the  purchaser  of  the  ship,  the  plaintiff  had  agreed 
to  pay  500/.  if  a  loss  happened  within  three  months:  and  there- 
fore he  was  interested  during-  the  voyaffe.    Demurrer  to  this 
replication,^  and  joinder  in  demurrer. 

Mr.  Wallace^  for  the  defendant,  argued  that  the  stipulation 
between  the  plaintiff  and  the  defendant  was  at  an  end,  as  soon 
as  the  plaintiff  had  disposed  of  his  property  in  the  ship:  and  his 
■   private  agreement  with  the  pucchaser  of  it,  without  the  con- 
sent 
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sent  of  the  society,  is  no  more  than  his  own  private  and  per*        1764. 
sonal  insurance  made  to  the  purchaser.  3 

Mr.  Aahhursty  contra^  for  the  plaintiff,  argued,  that  he  **'• 

ought  to  recover;  both  upon  the  words  of  the  agreement,  and  Colb. 
within  the  equity  of  it:  for  he  had  not  ceased  to  be  a  member 
of  the  society,  nor  could  cease  to  be  so,  without  giving  *i;tf 
months  notice.  Therefore  he  remained  bound  to  contribute  to 
the  losses  of  the  rest:  and  consequently^  the  rest  were  bound 
to  contribute  to  his.  And  he  stood  as  a  trustee  for  the  person 
to  whom  he  had  sold  his  interest  in  the  ship :  it  was  not  neces- 
sary that  he  should  continue  to  hold  it  in  his  own  right*  He 
remained  contributory  to  the  losses  of  the  other  members,  as 
he  had  not  given  six  months  notice  of  his  ceasing  to  be  one- 
Mr.  Wallace^  in  reply,  urged,  that  as  the  property  was  out 
of  the  plaintiff  at  the  time  when  the  loss  happened,  he  could 
take  no  benefit  of  the  articles  of  mutual  insurance  amongst  the 
members  of  this  society.  For,  the  parting  with  his  property 
in  the  ship  was  his  oxvn  act:  and  if  he  remained  contributory 
to  the  losses  of  the  other  members,  that  arose  from  his  own 
neglect  in  not  giving  the  six  months  notice,  as  the  articles  re- 
quired him  to  have  done. 

But  THE  *  Court  were  of  opinion,  that  as  he  continued  *  Mr.  T.  Denison 
contributory  to  the  losses  of  the  others,  at  the  very  time  when  w"  •went 
tfiis  loss  happened,  it  wts  but  just  and  equitable,  and  within 
the  words  and  meaning  of  the  agreement,  that  they  should 
contribute  to  his.  He  still  had  an  interest  in  the  safety  of  the 
diip:  he  had  not  parted  with  all  his  interest  in  it;  but  con- 
tinued interested  quoad  this  loss. 

Per  Cur\ 

Judgment  for  the  Plaintiff.  • 

Rex  vers.  Le  Chevalier  D'Eon.  (i  Black.  Rep 

510.  s.  c.) 

MONSIEUR  D'EON,  who  came  over  hither  in  the  Wednesday, 
quality  of  secretary  to  M.  le  Due  de  Nivernois  the  late  *  J."'y  1764. 
French  ambassador,  and  after  the  duke's  departure  remained  ^^"J^J^J^j 
here  charged  with  the  afiairs  of  France^  was  afterwards  (upon  of  absence  of 
a  particular  occasion)  invested  with  the  character  of  minister  material  wit- 
plenipotentiary.  Upon  the  arrival  here,  of  the  present  French  "^f  ^^^^iJ^^ 

and  the  wit- 
nesses foreigners,  and  resident  abroad,  never  Hl^ely  to  return  to  £ngland. 

Am- 
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1 764*       Ambassador  ^  Count  de  Gttercf^^  M*  D^Eon  set  up  a  pres» 
jj  in  his  own  house,  and  in  his  book  there  printed  under  bis  owa 

'  ^  *  inspection,  libelled  the  Count  dip  Guerchy.  Upon  this,  an  in- 
D*£oN.  formation  was  filed  against  him  bj  Mr.  Attorney  Genera^  not 
only  for  printing  and  publishing  this  libel,  but  as  mi  infractor 
of  tfie  law  of  nations :  and  notice  of  trial  was  given*  Where* 
upon  M.  D*E(m  (by  his  counsel)  moved  to  put  off  the  trial, 
on  account  of  the  absence  of  several  material  witnesses,  whom 
he  specified  in  his  affidavit:  and  his  affidavit  contained  the 
iisual  assertions  requisite  for  putting  off  a  trial,  and  particu- 
larly "  That  they  were  material  witnesses  for  himj  that  he 
'*  could  not  safely  go  to  trial  without  their  evidence;  and 
'*  that  he  had  hopes  and  expectation  of  procuring  their  pre- 
"  sence  by  next  Michaelmas  term.** 

Upon  shewing  cause  against  putting  off  the  trials  it  ap* 
pearcd,  that  the  libel  was  not  printed  or  published  till  March 
or  April;  and  that  these  witnesses  went  away  from  England 
to  France^  in  the  preceding  November  or  December.  It  appear* 
ed  also,  that  they  were  natives  of  and  resident  in  France;  that 
they  were  in  the  service  of  that  crown;  and  thaC  there  was  no 
pnAability  of  their  being  ^^nf  over,  or  even  permitted  to  come 
over,  to  give  evidence  on  behalf  of  M.  D^Eon^  (who  stood,  at 
this  time^  in  no  favourable  light,  at  his  own  court,  but  very 
much  otherwise.) 

After  a  full-  hearing  of  counsel  orf  both  sides  (J!£  D^Emt 
bemg  present,) 

*  Mr.  Justice  The  #  Court  Were  unammous  that  there  sheared 

Dcnison  was     ^o  sufficient  reason  for  putting  off  the  trial. 

They  granted  that  in  all  cases,  whether  criminal  or  civil, 
and  whether  the  nature  of  the  proceeding  be  instantaneous  or 
otherwise,  a  trial  shall  not  be  so  hurried  on,  as  to  do  injustice 
to  the  defendant;  an  affidavit  in  common  form  maybe  sufficient 
where  no  cause  of  suspicion  appears:  but  men  take  such  lati- 
tude to  swear  in  the  common  form,  that  where  a  suspicion 
arises  from  the  nature  of  the  question  or  from  contrarv  affida* 
vits,  the  court  will  examine  into  the  ground  upon  wnich  the 
delay  is  asked;,  and  have,  in  criminal  as  well  as  civil  cases, 
refused  to  put  off  a  trial,  notwithstanding  an  affidavit  in  com^^ 
mon  fornu 

It  is  necessary  therefore  in  such  a  case  as  this,  (1st.)  to  sa- 
tisfy the  court  that  the  persons  are  material  witnesses;  2dly. 
To  shew  that  the  party  applying  has  been  guilty  of  no  laches 
nor  neglect,  in  omitting  to  apply  to  them  and  endeavour  to 
procure  their  attendance;  and  3dly,  to  satisfy  the  court  that 

there 
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thare  is  a  reatonabk  expectation  of  his  being  able  to  procure  1764* 

their  attendance  at  the  future  time  to  which  he  prays  the  trial  "Z^ 
to  be  put  off. 


But  in  the  present  case^  all  these  reasons  faiL 

These  witnesses  are  sworn  to  be  material,  oj  the  defendant 
apprehends  and  believes.  But  on  the  contrary,  it  appears 
(negatively)  that  they  can  not  be  material:  for,  as  they  were 
gone  out  of  England  some  months  before  the  printing  or 
publication  of  this  book;  they  could  not  be  conusant  of  the 
£acts  of  the  offence  laid  in  this  information.  If  their  know- 
ledge relates  to  any  circumstances  that  may  serve  to  mitigate 
the  punishment  in  case  he  should  be  convicted,  thaf  sort  of 
evidence  will  not  come  too  late  after  conviction  of  the  of- 
fence, and  may  be  laid  before  the  court  by  affidavits. 

But  if  it  should  appear  upon  the  case  proved  at  the  trial, 
*'  That  the  defendant  was  prejudiced  by  refusing  this  delay," 
the  court  could  set  it  rig^t  by  granting  a  new  trial:  which  had 
often  been  said  upon  like  occasions;  but  no  case  had  yet  hap- 
pened, where  any  prejudice  appeared  to  have  been  done 
by  the  court^s  refusing,  upon  particular  circumstances,  to  put 
off  a  trial  notwithstanding  the  formal  affidavit. 

As  to  their  being  sent  out  of  the  kingdom  by  the  Count  de 
Guerchy  himself,  on  purpose  to  prevent  their  giving  testimony 
in  the  cause,  (which  has  been  alledged;)  there  neither  is  any 
proof  of  it,  nor  is  it  possible  that  it  could  be  so:  they  were, 
actually  gone,  before  the  fact  which  is  the  subject  of  the 
charge  was  committed.  It  is  impossible  that  they  could  be 
sent  abroad  by  M.  de  Guerchy .^  to  prevent  their  giving  evi- 
dence in  this  cause,  the  foundation  of  which  did  not  exist  at 
the  time  when  they  went.  If  they  had  been  material  wit- 
nesses for  the  defendant  in  this  cause,  and  had  been  sent 
away  by  the  person  on  whose  account  the  prosecution  is  car- 
ried on,  that  indeed  would  have  been  a  sufficient  ground  for 
putting  off  the  trial  till  they  could  be  had.  But  here  is  no 
pretence  for  such  an  insinuation. 

Neither  does  it  appear,  that  there  has  been  the  least  en- 
deavour used  by  this  gendeman  or  any  on  his  behalf,  to  get 
them  over. 

And  as  to  any  expectation  of  their  returning  to  England  hy 
the  next  Michaelmas  term  or  at  any  future  time,  there  does 
not  seem  to  be  any  probability  of  it;  nor  does  the  defendant 
lay  before  the  court  wxy  grounds  of  such  an  expectation.  On  the 
contrary,  the  rrr^^r^^  is  highly  probable;  the  presumption  seems 

Vol.  III.  2  O  strong. 


V. 

D'EoN. 
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1764*       strong,  that  they  will  net  come.  They  cannot  be  comptiMi\o 

j^g^         come :  and  it  does  not  seem  likely  that  they  wiH  be  orderedto 

^  come,  for  this  purpose.  These  2Ci;t  foreigner 8^  natives  of  ind 

D'Eoif.       resident  in  Frdnce^  and  in  the  actual  service  of  that  king: 

which  renders  this  case  quite  different  from  the  ordmnf 

cases  oi  English  witnesses  being  accidentally  gone  abroad,  or 

•  gone  for  a  small  time  only^  and  expected  to  return  to  their 

own  country,  their  natural  home  and  residence. 

Upon  the  whole,  they  were  clearly  of  opinion,  "Thattk 
**  putting  off  the  trial  could  not  tend  to  advance  justice,  but 
"  on  the  contrary  would  delay  it;"  and  therefore  dischaipd 
the  rule  for  shewing  cause  why  it  should  not  be  put  off. 

Rule  discharguk 

M.  lyEon  was  soon  after  tried  and  convicted,  upon  $o 
clear  evidence,  that  he  made  no  defence:  and  from  the  proof 
against  him  by  witnesses  and  writings  under  his  hand,  it  v» 
impossible  for  him  to  make  any  defence.  Yet  he  seems  tt 
have  sheltered  himself  under  some  saho^  in.  swearing  tk 
persons  in  France  to  be  "  material  witnesses." 


iL^l^^f*^'  Grant  vers.  Vaughan. 

Wedne8day.4th 

^ndThuwday,  T  TpON  shewing  cause  why  a  verdict  which  had  been 
5th  July  1764  \J  -^j^  f^^  ^^  defendant  should  not  be  set  aside  (upot 
Bearer  of  biU  of  r  x«-  ••  ,.^ 

exchange,  may  Payment  of  costs,)  and  a  new  trial  granted,— the  case  if- 

maintain  an       peared  to  be  this— - 
action  againat 

the  drawer.  The  defendant  Vaughan^  a  merchant  in  London^  gm  i 

1  B**^  ^s^       cash-note  upon  his  banker,  to  one  Bicknell,  a  husband  of 

3BUW.1355.     a  ship  of  his:  which  note  was  dated    ^^  London  22d  ft- 

Boug.  634.       tober  1763,"  and  directed  to  Sir  Charles  Asgilly  who  iw 

3  T.  R.  177.       Vaughan^s  banker;  and  was  worded  thus — ^^  Pay  to  Svff 

7^%^^  ^^'  "Fortune,  or  bearer,*'  so  much.  BicknelL,  by  some  ac- 

Chit  1^  cident,  lost  this  note.  The  person  who  found  it,  or  wio 

at  least  was  in  possession  of  it  (however  he  might  obtain 

diat^possession),  came,  four  days  after  the  note  was  jwyaUc 

in  London,  to  the  shop  of  Grant  the  {rfaindff,  who  was » 

tradesman  at  Portsmouth,  and  bought  five  pounds  wordi  of 

tea  of  him,  and  gave  him  this  note  in  payment,  desiring  to 

have  the  change  out  of  it.  Grant  (the  plaintiff)  stept  out,  to 

make  inquiry  "  who  this  Vaughan  might  be  :'*  Andupon  being 

informed  "That  he  was  a  very  good  man,  and  that  it  was  his 

hand-writing,"  he  readily  gave  the  change  out  of  the  notCi 

retaining  the  pric^  of  the  tea.   Vaughan,  upon  being  s^prizcd 

that 
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Vauoban. 
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that  Bicifieilhad  lost  the  note^  sent  notice  to  Sir  Charles  A»» 
giUj  ^^  Not  to  pay  it."  Whereupon  Grant,  being  refused* 
paynMOtt  brouj^t  his  action  upon  the  case  against  V  augh  an, 
and  inserted  two  counts  in  his  declaration ;  one,  upon  an  t n- 
kmdbiUof  exchange:  the  other,  an  indebitatut  aesumpeit  for 
money  ha^  and  received  to  his  use.  The  cause  was  tried  by 
a  special  jury  of  merchants;  who  found  for  the  defendant. 

Sir  Fletcher  Norton  and  Mr.  Dunning  argued  on  the  part 
of  the  {daindff;  and  Mr.  Morton^  Mr.  Eyre  (Recorder  of  Xon- 
don^)  and  Mr.  Wallace^  on  the  defendant's  part. 

On  the  part  of  the  defendant  it  was  insisted — 

That  an  action  could  not  be  msuntained  on  either  of  these 
two  counts. 

That  this  is  not  a  negotiable  note;  but  only  an  authority  to 
receive  so  much  cash. 

That  Grant  did  not  take  it  upon  the  credit  of  the  drawer; 
but  upon  the  creJi/ of  the /rer^onwAo  gave  it  htm  inpayment* 

That  such  a  draught  as  this  cannot  be  considered  as  a  n^- 
gotiable  bill  of  exchange:  for  it  was  not  accepted^  nor  indorsed; 
nor  was  \t  protestable^  nor  intitled  to  any  day  o(  grace.    It  is 
only  a  mere  contrivance  or  convenience  between  the  banker 
and  the  person  who  keeps  cash  with  him.    And  Mr.  Wallace  Chit.  109. 
notoady  insisted,  that  these  cash-notes  are  never  intended  to 
be  generally  negotiable;  but  even  supposed  them  to  be  con* 
fin^  within  the  extent  of  the  bills  of  mortalitv,  at  furthest.  A 
bill  of  exchange  to  A*  or  bearer^  is  a  bill  o^  exchange  to  A. 
himself;  but  is  not  negotiable.  And  there  is  *  no  instance  (as  *  |^  ^^*^33« 
die  recorder  said)  of  any  custom  of  merchants, "  For  a  bill  of  Hinton^^cMc 
^*  exchange  being  made  payable  to  bearer i"*  generally.  34  C.  2.  B.  R. 

In  3  Lev.  299.  Horton  v.  Coggs^  in  C.  B.  P.ZW.^  M.  on 
an  action  brought  by  the  bearer  of  a  goldsmith's  note  payaUe 
to  jB.  or  bearer,  the  custom  ^^  To  pay  to  the  bearer"  was 
bdden  too  general. 

In  1  Salk.  125.  Hodges  v.  Steward^  P.  SW.<^  M.  B.  R. 
—The  first  point  resolved  is,  "  That  a  bill  of  exchange  pay- 
^  able  to  y.  S.  or  bearer,  is  not  assignable  by  the  contract;  so 
^  a3  to  enable  the  indorsee  to  bring  an  action,  if  the  drawer 
**  refuse  to  pay." 

The 
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The  preambie  to  3,  4  Ann.  c*  9*  does  not  say  one  word 
'about  notes  payable  to  bearer.  It  begins  thus— *^  Whereas  it 
*^  has  been  held,  that  notes  in  writing  whereby  the  party  pro* 
"  mises  to  pay  unto  any  other  person  or  his  order^  are  not 
**  assignable,  (ifc.^^  And  though  the  words  "  Or  unto  hearer ^^ 
are  slipt  into  the  enacting  part  of  the  first  clause,  yet  no  part 
of  the  whole  statute  bears  any  relation  to  them. 

In  the  case  of  Morris  v.  Lee^  Tr.  1\G.  X.  B.  R.  (which 
was  an  action  brought  by  ^e  indorsee  of  a  note  ^  To  be  ac- 
"  countable  to  ^.  or  order,  for  100/.")  the  court  observed 
that  the  words  ^^  Or  order^^  was  the  proper  expression  used  in 
such  notes,  and  mentioned  in  the  act  of  parliament,  where  it 
intended  the  note  should  be  indorsable  or  negotiable. 

Arguments  therefore  arising  from  cases  upon  notes  of  hand 
win  not  prove  much  in  the  present  case. 

And  upon  the  second  count,  the  plaintiff  can  have  no  pre- 
tense, they  said,  to  recover  against  Mr.  Vaughan:  he  can. 
only  resort  to  the  person  from  whom  he  received  or  pur- 
chased the  note.  This  note  is  not  like  a  banker's  note  pay- 
able to  bearer.  However,  even  upon  one  of  theniy  the  beisurer 
can  not  recover  as  bearer:  for  which,  they  cited  the  case  of 
V.  pott  1524.  Waimesiey  v.  Child.  * 

If  a  bill  is  pa)rable  "  To  bearer^^  only,  the  original  advancer 
of  the  money  may  indeed  maintsun  an  action  against  the 
drawer  upon  an  indebitatus  assumpsit,  for  money  had  and  re- 
ceived to  his  use :  but  no  other  person  can  do  so,  though  he 
comes  by  it  fairly  and  upon  a  valuable  consideration.  And  for 
this  they  cited  die  abovementioned  case  of  Hodges  v.  Stew* 
ard,  in  1  Salk.  125. 

The  plaintiff's  counsel  insisted  that  this  bill  or  note  was 
in  it's  nature  negotiable;  and  that  such  bills  were  in  fact  al- 
ways considered  as  negotiable  and  actually  negotiated,  and 
commonly  circulated  as  cash.  And  if  they  be,  from  the  nature 
of  the  contract,  negotiable,  the  finding  of  the  jury  can  not  al- 
ter the  law:  it  is  not  the  province  of  the  jury,  but  of  the  court, 
to  determine  what  is  or  is  not  an  inland  biU  of  exchange  or  a 
promissory  note,  vnthin  the  statute.  If  the  jury  founded  their 
verdict  on  Unu,  they  have  mistaken  the  law :  if  on  fact,  it  is 
directly  contrary  to  the  notoriety  of  the  fact;  and  bank-notes 
alone  are  a  full  and  sufficient  proof  of  that.  And  it  is  not  to  be 
conceived,  that  they  are  negotiable  within  the  bills  of  morta- 
lity, and  not  negotiable  beyond  or  out  of  them :  if  they  are 
negotiable  any  where,  they  must  be  so  every  where. 

They 
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Tbey  object,  ^  That  it  is  not  a  bill  of  exchange,  because 
^  it  is  not  accepted^  nor  can  be  protested^  nor  b  intitled  to  a ' 
**  datf  ofgrace^  nor  is  tndoraable*^ 

But  it  is  a  negottabk  imtrument:  \t  is  not  necessary  that  it 
should  be  a  bill  of  exchange.  An  imand  bill  of  exchange  is 
not  like  a  foreign  bill  of  exchange;  for  the  former  could  not 
have  been  protested^  before  this  act  of  parliament)  nor  needs 
to  be  so,  since  the  act;  whereas  a  foreign  one  always  s^o- 
lately  required  it.  This  is  just  the  same  as  a  bill  payable  to 
bearer.  The  name  of  the  person  to  whom  such  a  \»X!L  is  made 
payable,  means  nothing  at  all,  in  genera/  cases  of  being  made 
pa3^1e  ^  To  such  a  one  or  bearer:''  much  less  can  it  mean 
any  thing  in  thitt  particular  case,  where  no  name  of  a  person 

Eecedes,  but  the  payment  is  to  be  "  To  ship  Fortune,  or 
arer."  , 

Then  it  is  extremely  clear  (and  indeed  admitted)  that  the 
|iaintifrcame  by  it  fairly  and  honestly  and  bona  ^de^  and 
upon  a  valiutble  consideration^  and  without  notice  of  it's  being 
a  lost  bill.  He  therefore  stands  in  the  place  of  Bicknell, 
and  is  equally  inuded  to  maintain  his  action,  as  Bickneli  him- 
self would  have  been  if  he  had  never  lost  it  nor  parted  with 
it:  and  he  is  intitled  to  recover  upon  either  of  the  two  counts 
hid  in  the  declaration.  It  is  equal  to  him  indeed,  which  of 
them  he  recovers  upon:  and  there  can  be  no  doubt  as  to  the 
latter.  And  as  to  tht  former^  the  court  will  not  readily  listen 
to  objections  about  forms^  when  the  true  merits  and  honest 
tide  are  clear  and  plain. 

The  only  true  and  fair  question  is,  **  Whether  Bicknell 
"  or  Gkant  ought  to  bear  this  loss.'''* 

And  surely  there  can  be  no  doubt,  as  between  the  man 
who  lost  the  note  (be  it  accidentally  or  carelessly,)  and  a  fair 
purchaser  of  it  for  a  valuable  consideration. 

This  case  was  determined  in  the  case  of  MiUer  v.  Raccy 
H»  31  G.  2.  B.  R.*  That  resolution  was  founded  upon  the  •  V.  ante,  p 
Jmr  purchaser's  having  a  better  right  than  the  loser  of  a  bank-  ^^2. 
note;  even  though  the  man  was,  in  that  case,  robbed  oi  it. 

Whoever  gives  a  note  payable  to  bearer,  expressly  promises 
to  pay  it  to  every  fair  b<»rer.  However,  an  implied  promise 
would  suffice  for  our  purpose. 

This  point  is  clearly  setded  by  the  act  of  3  &^  4  Anne  c.  9. 
which  puts  notes  of  hand  upon  the  same  foot  with  both  sorts 

of 
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of  bills  of  exchange,  and  makes  themassignaUe  (dboug^ 
^choses  in  action.)  It  enacts,  that  all  notes  in  writiiig,  pro- 
mising to  pay  to  any  person  or  order,  or  unto  bearer^  shidl  be 
taken  and  construed  to  be,  by  virtue  thereof,  due  and  pay- 
aUe  to  any  such  personx>r  persons  to  whom  the  same  is  nuide 
payable:  and  that  the  assignee  may  bring  his  action  in  like 
manner  as  in  cases  of  inland  bills  of  exchange. 

It  is  objected  that  the  words  *^  or  to  bearer*^  were  not  in- 
tended to  have  any  operation;  because  no  notice  is  taken  in 
the  preamble  of  the  statute,  of  notes  made  pa3rable  to  bearer^ 
but  only  of  notes  which  are  made  payable  to  a  person  or  Ai> 
order. 

But  how  could  any  notice  be  taken  of  the  former^  in  the 
preamble?  such  notes  did  not  require  indorsement:  and  the 
preamble  only  recites,  "  That  the  latter  had  been  holden  not 
*^to  ht  assi^fnable  or  indorsabk  over^  within  the  custom  of 
^*  merchants;  and  that  the  assignee  or  indorsee  could  not, 
^^  within  the  custom  of  merchants,  maintain  an  action  upon 
**  them  against  the  drawer."  But  they  were  negotiable^  belore 
the  act  was  made;  and  an  action  would  so  far  have  lain  upon 
them,  that  they  were  evidence  of  a  debtj  and  would  put  it 
upon  the  defendant  to  shew  that  the  debt  was  satisfied.  The 
person  to  whom  such  a  note  was  given,  might  have  declared 
in  VL  general  indebitatus  assumpsit  for  money  lenX^  and  the  note 
would  have  been  good  evidence  of  it:  thoudti  he  could  not 
have  declared  upon  the  custom  of  merchants.  This  was  setded 
in  the  case  of  Gierke  v.  Martin^  P.  1  Ann.  B.  R.  reported  in 
2  Ld.  Ra^.  757.  and  1  Salk.  129.  And  Lord  Ch.  J.  Holt 
was  peevish  there,  and  said,  *^  That  the  continuing  to  declare 
**  upon  these  notes,  upon  the  custom  of  merchants^  proceeded 
**  from  obstinacy  and  opinionativeness;  since  he  had  always 
^*  expressed  his  opinion  against  them,  and  since  there  was  so 
*'*'  easy  a  method  as  to  declare  upon  a  general  indebitatus 
*'  assumpsit  for  money  lent.*' 

That  action  was  brought  upon  a  note  payable  to  the  plain- 
tiiF  Gierke  or  his  order^  and  brought  by  Gierke  himself.  But 
actions  had  been  sometimes  brougnt  by  the  bearer  before  the 
making  of  the  statute  of  3  &f  4  Ann.  upon  biOs  or  notes  pcof- 
able  to  bearer  only:  particularly,  in  the  case  of  Nicholson  v. 
Sedgwick^  P.  9  W.  3.  in  G.  B.  mentioned  in  3  ScUk.  69.  but 
best  reported  in  1  Ld.  Raym.  180. 

Hinton^s  case,  in  2  Shower  235,  M.  34  G.  2.  B.  R.  (though 
loosely  reported)  is  on  the  plaintiff's  side  as  far  as  it  goes.  It 
is  plain  that  the  plaintiff  Hinton  brought  the  action  as  bearer: 
and  the  case  fully  proves  "  That  the  action  would  lie,  if  the 
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^  pbintiff  oone  by  Ae  bill  of  exchange  honeBtly  and  <m  a  va«       ir64« 
"  laable  considcratioii;'^  this  being  Lord  Chief  Justice  Am-  *^t;  "" 

hrtm^M  generai  allegation.  trK  Airr 

As  to  the  case  of  Norton  v.  Coggs^  reported  in  3  Lev.  299  Vat^ohak. 
— die  reason  given  why  the  custom  **  To  pay  to  the  bearer*^ 
is  too  general,  {viz.  ^^  That  perhaps  the  goldsmith,  before 
^^  notice  by  the  bearer,  had  paid  it  to  Barlow  himself,")  is  a 
bad  one» 

The  case  of  Nichokon  v.  Sedgwick  (or  Seldmth^  as  it  is 
called  in  3  SaikeU)  was  exacdy  like  the  case  of  Norton  and 
Coggs:  and  the  court  agreed,  ^^  That  the  acdon  could  not  be 
^  broug^  in  the  name  of  the  bearer;  but  oug^t  to  be  brought 
**  in  the  name  of  him  to  whom  the  note  was  made  payable*" 
But  the  reason  there  given  is  not  a  sufficient  one:  it  is  this, 
.  **  That  if  the  bearer  should  be  allowed  to  bring  the  action  in 
•*  his  ovm  name  it  might  be  inconvenient:  for  then  any 
**  one  who  Jinds  the  note  by  accident^  may  bring  the  action 
"  and  recover."  Whereas  it  appears  by  Ninton^s  case, "  That 
*'*•  he  must  inthle  htmself  to  it  on  a  valuable  consideration:  for 
"  if  he  come  to  be  bearer  by  casualty  or  knavery^  he  shall  not 
**  have  the  benefit  of  it."  Neither  does  that  reason  (if  it  had 
been  abetter  one  than  it  is)  clash  with  the  present  case;  be- 
cause this  plaintiff  did  here  pay  a  valuable  consideration  for 
the  note. 

And  to  urge  the  necessity  of  the  action's  being  brought  in 
the  naaoie  of  me  person  to  whom  the  note  was  originally  made 
payaUe  would  carry  the  matter  too  far:  for  that  would  prove 
that  BiCKMELL  himself  covld  not  have  maintained  the  action; 
since  the  note  is  not  made  payable  to  Aim,  but  to  ship  Fortune. 
Yet  widiout  doubt,  Bickmell  himselfvoi^tA  have  maintained 
die  action.  And  diis  appears  by  a  remark  of  Lord  Ray- 
mamPs^  m  reportmg  the  case  of  Tassel  and  Lee  v.  Lewis  {I 
Lofd  Raym.  744.)  ^^  That  if  the  party  to  whom  the  note  is 
"  delivered,  demands  the  money  of  the  goldsmith  in  rea- 
^  aoBable  time,  and  he  will  not  pay  it;  it  will  charge  him  who 
^flBVc  the  note:  Hopkins  v.  Geary ^  H.  1  Ann.  B.  R. 
*^£mldhalL'' 

It  would  be  absurd  indeed  to  say,  **  That  the  bearer  could 
*^  maititaw  an  actiou  upon  a  note  that  he  came  dishonestly  by." 
Certainly,  he  can  not:  for  he  must  prove, "  That  he  came  by 
''it  honestly.'' 

As  to  the  inference  drawn  *  from  die  case  of  Morris  v.  *  V.  ante 
La  **  That  these  notes  made  "  payable  to  bearer"  were  not  1518. 
^  intended  to  be  negotiable;"  it  is  impossible  to  suppose  such 
a  diinfi;:  the  contrary  is  most  clear  and  apparent.  This  was 
one  of  the  matters  which  the  act  of  3  &f  4  Ann.  intended  to 

remedy. 
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remedy*  The  cases  relied  on  by  the  defendant  were  prior  to 
'that  act:  there  is  none,  since  the  making  of  it,  that  can  avail 
ihtm.  And  there  is  no  case  at  all,  where  it  has  been  deter- 
mined, that  a  note  of  this  kind  can  not  be  given  in  evidence 
up9n  a  general  indebitatus  assumpsit  for  money  had  and  rr- 
ceived^ 

It  is  enough  for  the  plaintiff  that  this  note  was  negotiable. 
The  bearer  must  prevail  against  the  drawer  in  some  mode  of 
action;  having  come  by  it  fairly  and  honestly.  Since  the  act^ 
the  fair  holder  of  a  note  payable  to  bearer  may,  by  the  ex^ 
press  words  of  the  act,  maintain  an  action  against  the  drcnver: 
otherwise,  die  act  would  not  put  promissory  notes  upon  the 
same  foot  with  inland  bills  of  exchange^  as  it  professes  to  do* 
The  words  of  it  are — ^^  Shall  and  may  maintain  an  action  for 
*'*'  the  same,  in  such  manner  as  he  might  do  upon  any  inland 
**  bill  of  exchange."  And  the  interests  of  commerce  require 
diis  determination.  But  there  can  be  no  sort  of  doubt  on 
the  latter  count;  as  the  note  is  evidence  of  the  plaintiff's  mo- 
ney being  in  the  hands  of  the  person  who  gave  it. 

Whether  therefore  this  case  be  considered  \xpon  principles 
of  hw^  prior  to  the  act  of  3  6?  4  Ann*  or  upon  that  acty  or 
upon  what  has  passed  since  the  act,  it  will  appear  that  the 
plaintiff  ought  to  recover  in  this  action:  and  consequently,  the 
present  verdict  is  a  wrong  one,  and  ought  to  be  set  aside* 

.  And  no  inconvenience  can  happen,  nor  will  any  injustice 
be  done  thereby:  for  the  matter  will  be  open  to  evidence,  and 
all  facts  may  appear. 

Lord  Mansfield  said  the  case  of  Nicholson  and  Sedg^- 
wick  Mras  urged  by  the  defendant's  counsel  at  die  trial:  and, 
not  being  apprized  of  the  point  in  question,  till  it  came  on  to 
be  tried  before  him,  he  was  not  fiiUy  aware  of  the  cases  which 
differed  from  it.  And  yet  he  was  struck,  he  said,  very 
strongly  that,  upon  general  principles  ^iiBt  case  was  not  agree- 
able to  law  and  justice:  and  he  then  thought  that  the  reasons, 
upon  which  that  case  and  the  other  audiorities  relied  upon 
by  the  counsel  for  the  defendant  at  the  trial,  were  grounded^ 
were  insufficient  ones. 

That  "  of  the  goldsmith's  having  perhaps  paid  the  mo- 
"  ney  to  the  originsd  payee  himself,  before  notice  from  the 
*'  bearer,"  can  never  hold:  it  cannot  happen,  in  the  course  of 
business,  that  the  money  should  be  paid  to  the  nominee,  be- 
fore notice  from  the  bearer. 

Nor 
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Nor  was  any  satisfactory  reason  given,  why  an  action       1764. 
might  not  be  brought  in  the  bearer's  ovm  name.  The  reason      ^ 
alledged,  "  That  then  any  person  who  ^ndft  the  note  acci-         ^^^ 
**  dentailt/y  may  bring  an  action  and  recover,"  is  insufficient;   Vauohak. 
because  the  plaintiff  in  such  action  must  prove  that  he  came  ^  ^^^  j^^y,  131. 
by  it  bona  fide  and  upon  a  valuabk  consideration. 

As  to  the  necessity  of  bringing  the  action  in  the  name  of 
the  person  to  whom  the  note  was  originally  made  payable; — it 
was  impossible  in  th^  present  casej  because  there  was  no  per ^ 
son  originally  named  as  the  payee:  it  runs  *^  Pay  to  ship  For- 
**  tunC)  or  bearer."  However,  if  there  had  been  a  person 
named,  the  reason  would  not  hold :  for  the  person  so  origi- 
naSky  named  may  become  bankrupt;  or  may  be  indebted  to 
the  drawer  of  the  note;  so  as  to  give  the  drawer  a  right  to  set 
o^such  debt  against  the  demand  of  the  money  due  upon  the 
note.  So  that  if  the  courts  of  law  should  not  allow  the  bearer 
to  bring  the  action  in  his  own  name,  there  might  be  no  re- 
lief at  all.  And  it  can  never  be  supposed  reasonable  or  legal, 
that  the  banker  should  have  it  left  in  his  discretion  or  choice, 
to  pay  the  money  to  one  or  the  other  as  his  fancy  or  inclina- 
nadon  should  lead  him. 

These  thoughts  occurred  to  me  at  the  trial:  and  dierefore 
I  chose  to  take  the  opinion  of  the  court. 

I  left  two  things  to  the  consideration  of  the  jury.  The 
first  was,  **  Whether  the  plaintiff  came  to  the  possession 
•*  of  this  note  fairly  and  bona  fide:'*'*  (Which  necessarily  in- 
chides  his  not  having  notice  ot  it's  being  a  lost  note.)  The 
second  was,  "  Whether  such  draughts  as  this  is,  were,  in 
**  the  course  of  trade,  dealing  and  business,  actually  paid  away  \ 
"  and  negotiated,  or  in  fact  and  practice  negotiable:'*^  and  I 
then  considered  this^  as  leaving  z.  plain  fact  lo  them,  upon 
which  they  could  have  no  doubt. 

But  I  am  now  clearly  of  opinion,  that  I  ought  not  to  have 
kit  the  latter  point  to  them:  for  it  is  a  question  of  laWy 
^*  Whether  a  bill  or  note  be  negotiable^  or  not.'^ 

It  appears  in  the  books,  *'  That  these  notes  are^  by  law^ 
**  NEGOTIABLE.**  And  the  plaintiff's  maintaining  his  action, 
or  not  maintaining  it,  depends  upon  the  question  "  Whether 
**  such  a  note  is  negotiable^  or  not.^^ 

It  appears  likewise,  **  That  the  bearer  of  them  may  main- 
^^  tain  an  action  as  bearer,  where  he  can  intitle  himself  to 
*'  them  on  a  valuable  consideration.^ 

Vol.  III.  2P  Hintgn's 
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Htntoffs  case,  in  2  Shower  235^  ia  tilts'—^  Ciise  on  a  bill 
'  ^  of  exchange,  against  the  drawer,  (bHlnot  being  pud)  and 
"  parabJe  to  ^.  S.  or  to  the  bcau-er.  The  plaiatiff  brings  the 
"  action,  AS  bearer.  And,  tipon  evidence,  ruled  by  the 
''^  Lord  Pemberton^  that  he  must  httitie  himse^to  it  on  a  voltt*- 
^^  able  consideration  J  (though  among  batriLcrs  they  never  make 
^  indotsements  in  such  case:)  for  if  he  come  to  be  bearer  by 
^  casimhy  or  knavery^  he  shall  not  have  the  benefit  of  \xJ^ 
(And  it  would  be  absurd,  to  indorse  such  bills  as  are.  made 
payable  to  bearer  J) 

Crawley  v.  Crowther^  2  Freeman  257.  Tr.  1702.  in  Chan- 
cery— ^**  rf  a  bill  be  payable  to  A.  or  bearer,  it  is  like  so 
**  much  money  paid  to  whomsoever  the  note  .is  given;  that, 
"  let  what  accounts  or  conditions  soever  be  between  dtc 
^  party  who  gives  the  note  and  A.  to  whom  it  is  pven,  yet 
"  it  shafl  never  affect  the  bearer;  but  he  shall  have  his  whole 


"  money."    So  that  the  whole  interest  is  transferred  to  the 
bearer. 

1  SalL  126.  pi.  5.  anonymous,  M.  10  W.  3.  coram  HbU 
Ch.  J.  at  nisi  prius  at  Guildhall*  ^^  A  bank-bill  patyaSble  to 
"  A.  or  bearer,,  being  given  to  A.  and  lost,  was  found  by  a 
"  stranger,  who  transferred  it  to  C.  for  a  valuable  considera- 
"  tion:  C.  got  a  new  bill  in  his  own  name.  Per  Holt  Chr. 
.**  |.  A*  may  have  trover  against  the  stranger  who  found  Ate 
^'  bill;  for,*  he  had  no  tide,  (though  the  payment  to  him 
^'  would  have  indemnified  the  bank:)  but  A.  can  n^/  main- 
"  tain  trover  against  C  by  reason  of  the  course  of  trade; 
"  which  create*  a  property  in  the  assignee  or  bearer.^^  It  is  ne- 
gotiable by  delivery. 

Miller  v.  Race,  H.  31  6.  2.  JS»  i?^  *  The  holdfer  of  a 
bank-note  recovered  against  the  cashier  of  the  bank^  though 
the  mail  had  been  robbed  of  it,  and  payment  was  stc^;  k 
appearing,  that  he  came  by  it  fairly  and  bona  fide  and  up<m  a 
valuable  consideration.  And  there  is  no  distinction  between  a 
iani(-note  and  such  a  note  as  this  is. 

The  act  of  3, 4  Ann.  c.  9»  puts  promissory  notes  upon  the 
same  foot ^  throughout,  with  inland  bills  of  exchange.  And 
therefiuie  whatever  is  die  rule  as  to  inland  bills  of  exchange 
payable  to  bearer,  must  be  so  likewise  as  to  notes  payable  to 
bearer. 

In  a  case  between  Walmesley  v.  Child,  1 1th  December  1749, 
In  chancery,  where  one  of  Mr.  C%i/^**  notes,  payable  to 
bearer,  was  lost  or  stolei),  and  payment  stopt  by  the  true 
owner,  who  demanded  that  it  should  be  paid  to  hita;  Mr. 

Child 
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CkiU  refused  to  pay  it,  without  sorety  against  the  demands  of       1764^ 
si/tfture  bearer.   The   true  ovser  brought  his  bilL   Lord^^    "Z  =^ 

Hardtvicte  dismissed  the  bill,  mdess  the  true  owner  would         ^^"T 
find  such  security.  And  he  went  upon  the  principle,  that  n©    Vavgmah. 
dispute  ought  to  be  made  with  the  bearer  of  a  cash-notey  who 
comes /afr^  by  it;  for  the  sake  of  commerce,  to  which  the    _ 
dbcredking  such  notes  might  be  very  detrimental. 

Upon  looking  into  the  reports  of  the  cases  on  this  head, 
in  the  times  of  king  rPii/iam  the  Third  and  queen  Anne^  it 
is  difScuh  to  discover  by  them,  when  the  question  arises 
upon  a  billy  and  when  upon  a  note:  for  the  reporters  do  not 
express  themselves,  with  sufficient  precision,  but  use  the 
words  ^  Not^  and  *'  BiU^  promiscuously.  It  appears,  how- 
ever, tJiat  there  were  different  opinions  about  the  manner  of  .  ^ 
declaring'  upon  them:  Lord  Ch.  J.  Holt  got  into  a  dispute 
with  the  city  about  it.  He  was  of  opinion,  that  the  plain- 
tiiT could  not  declare  as  upon  a  specialtt/y  (where  the  considera- 
tion could  not  be  disputed:)  but  he  all  along  agreed,  that 
the  plaintiff  mig^f  declare  upon  an  indebitatus  assumpsit,  llie 
objection  was,  to  bringing  an  action  upon  the  note  itself,  as 
upon  a  specialty :  but  I  do  not  find  it  any  where  disputed, 
that  an  action 'upon  an  mi&W^ati^  a«*ttm/>^if  generally,  for  s^e  2  Ld-Raym. 
money  lent,  might  be  brought  on  a  note  payable  to  one  or  758.  2  Johns. 
crder.                                                                                       N.Y.T,R.240. 

Great  force  arises  from  the  act  of  parliament  of  3  6f  4 
Ann.  putting  notes  merely  upon  the  foot  of  inland  biUs  of 
ezdiange,  and  particularly  specifying  notes  payable  to  bearer. 

But  upon  the  second  count,  the  present  case  is  quite  clear^ 
beyond  all  dispute.  For,  undoubtedly,  an  action  for  mo- 
ney had  and  received  to  the  plaintiff's  use,  may  be  brought 
by  the  bond  fide  bearer  of  a  note  made  pa3^1e  to  beater.  There  3  T.  R.  179. 
is  no  case  to  the  contrary.  It  was  certainly  money  received 
for  the  use  of  the  original  advancer  of  it:  and  if  so,  it  is  for 
the  use  of  the  perspn  who  has  the  note  as  bearer.  In  this 
case,  BiCKNELL  Aim^e^might  undoubtedly  have  brought  this 
acdon.  He  lost  it:  and  it  came  bona  fide  and  in  the  course  of 
tradcyVoXQ  the  hands  of  the  present  plaintiff,  who  paid  ^full 
and  fair  consideration  for  it.  Bicknell  and  the  plaintiff 
are  both  innocent.  The  law  must  determine  -which  of  them 
is  to  stand  to  the  loss.  And,  by  law,  it  falls  upon  Bick- 
nell. 

There  ought  to  be  a  new  trial. 

Mr.  Justice  Wilmot — If  a  verdict  be  given  without 
evidence  at  all,  or  against  plain  evidence^  or  against  lawy  it 
ought  not  to  stand. 

The 
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#5^4.  The  two  matters  left  to  the  consideration  ot  the  jtny^upoB 

Q  "this  trial,  were  "Whether  the  plaintiff  came  by  dm  note 

^^  fairly  and  honafidep'*  and  **  Whether  such  notes  or  bilk  as 
"this  is,  are  in  fact  and  practice  negotiatedJ*^ 

The  latter  is  as  plain  and  notorious,  as  that  there  is  a  bank 
of  England:  no  man  can  doubt  it.  The  verdict  is  therefore 
against  evidence^  as  to  thin  point. 

Probably,  the  jury  took  upon  themselves  to  consider 
*'  Whether  such  biib  or  notes  as  this  is,  were  in  their  own 
**  nature  negotiable.^  But  this  is  a  point  of  law:  and  by 
law,  they  are  negotilble.  Their  verdict  is  therefore  agaimi 
law;  and  ought  to  be  set  aside.  For,  though  when  bets 
and  law  happen  to  be  so  complicated  and  intermixed  that  a 
jury  can  not  help  taking  both  into  their  consideration,  it  may 
be  difficult  or  even  impossible  for  them  to  avoid  founding 
their  verdict  upon  both;  yet  they  are  not  at  liberty  to  deter- 
mine contrary  to  law :  they  ought  to  take  their  notion  of  lav, 
from  the  direction  of  the  judge  who  tries  the  cause.  For* 
merly^  a  jury  would  have  been  liable  to  an  attaint^  for  such  a 
verdict":  now^  the  court  control  their  verdicts,  by  setdog 
them  aside  and  granting  a  new  triaU 

As  to  the  other  matter,  the  manner  how  this  plaintiff ctfK 
by  the  note — It  appears  to  have  been  taken  by  himyair^asd 
bondjide^  in  the  course  oftrade^  and  even  with  the  greatestonf- 
tion:  he  made  inquiry  about  it,  and  then  gave  the  change 
for  it.  And  there  is  not  the  least  imputation  or  pretence  of 
suspicion  that  he  had  any  notice  of  it  s  being  a  lost  note. 

So  that  this  verdict  is  clearly  against  law:  for,  if  die  note 
be  negotiable^  and  the  plaintiff  cameyairfy  by  it,  he  was  in- 
titled  to  recover. 

Though  both  the  claimants  were  innocent;  yet,  as  Bick- 
NELL  lost  the  note,  and  Grant  took  it  in  the  course  oftrak^ 
bona  fide  and  upon  a  valuable  consideraion^  Grant  nas  the 
better  equity.  But  if  their  equity  were  only  ejualy  it  is  t 
known  and  a  good  rule,  that "  Melior  est  conditio  possidentis^ 
and  that  would  be  sufficient  to  turn  the  scale.  If  there  was 
negRgence  on  one  side,  and  none  on  the  other;  that  also  would 
turn  the  scale:  and  if  there  be  any  on  eitlier  side  in  this  case, 
it  should  seem  to  be  rather  imputable  to  the  person  who  hsi 
it,  than  to  him  who  thus  took  it  in  the  course  of  trade. 

If 
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If  lAifbear^  can  not  bring  an  action  upon  it,  no-body  can; 
Cor  as  it  is  twtn^dt  pajrable  to  any  particular  person  by  name^ " 
no  action  can  be  brouf^t  in  the  name  of  such  particular  per- 
son. 

But  dus  is  a  negotiabk  note;  and  the  action  may  be  brought 
in  the  name  of  the  bearer.  "  Bearer*^  is  descriptio  personam: 
and  a  person  may  take  by  that  description,  as  well  as  by  any 
other.  In  the  nature  of  tht  contract,  there  is  no  impropriety 
in  his  doing  so.  It  is  a  contract  ^^  To  pay  the  bearer^  or  to  the 
**  person  to  whom  he  shall  deliver  it^^  (whether  it  be  a  note,  or 
a  bin  of  exchange:)  and  it  is  repugnant  to  the  contract,  that 
the  drawer  should  object  ^^  That  the  bearer  has  no  right  to 
**  demand  payment  from  him." 

Then  upon  the  cases — HintorCs  case  in  2  Show*  235.  is  de- 
cisive:  and  it  is  agreeable  to  common  sense  and  reason, 
^  That  if  a  man  comes  by  such  a  note  or  bill,y2zir^  and  on  a 
^  valuable  consideration^  he  should  have  a  right  to  maintain  an 
*'  action  upon  it  as  bearer .^^ 

The  reasons  given  in  the  cases  that  are  opposite  to  this,  are 
altogether  unsatisfactory.  Those  determinations  strike  at  this 
great  branch  of  commerce:  if  they  were  to  prevail,  they 
would  put  an  end  to  aU  this  species  of  it.  Who  would  take 
a  bill  or  note  payable  to  one  or  bearer,  if  the  person  named 
in  it  might  release  it,  or  if  a  debt  of  his  might  be  set  off 
against  itf 

On  the  other  hand,  it  is  but  just  and  reasonable,  that  if 
the  bearer  brings  the  action,  he  ought  to  intitle  himself  to  it 
on  a  valuable  consideration;  and  strictly  to  prove  his  coming  a 
by  it  bonajide* 

Even  before  the  statute  of  3  &f  4  Ann.  Lord  Ch.  J.  Hok 
himself  thought,  that  an  indebitatus  assumpsit  for  money  lentj 
or  for  money  had  and  received^  might  be  maintained  upon 
such  a  note:  and  if  it  was  a  question  antecedent  to  that  act,  I 
should  stand  by  that  first  case  of  Hinton^  rather  than  the  latter 
<Hies  which  differ  from  it. 

But  that  statute  was  made  expressly  and  on  purpose  to  ob- 

viate  these  doubts. 

However,  if  you  would  suppose  it  made  to  introduce  a  new 
law,  and  that  sudi  an  action  could  not  have  been  maintained 
before  the  making  of  it;  yet  it  is  the  manifest  and  professed 
intent  of  the  act,  to  put  promissory  notes  upon  the  same  foot 

with 
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<sAAirT      t^ote^  pay^U^  ^  AtfOfw,  iiaW«  to  «6teo«a  tarought  14^  Midi 

¥ A4>9ffAy«  ^jj^  jjQ  ^,|i3g  having  happened  upon  this  head  since  the 
making  of  the  suitine,  is  a  circuKratanoe  vfhkk  Aewt  -Aat 
the  statute  was  99  nnderHood^  and  that  tise  true  and  sooad 

'  construction  of  it  is  "^  That  promissorjr  notes  shtntU  be  put 

^  upon  <be  €etmefoot  with  nfaad  bilk  of  exchange.^'  if  it 
should  be  construed  odterwlse,  it  woidd  fbllow,  ^  That  in- 
^  luid  bills  of  exchange  woald  be  upcm  a  iettcr  foot  than 
^  promissory  no^ies:^'  Mrhich  woidd  be  contraiy  to  the  words 
and  nseaning  of  the  statute* 

This,  now  under  consideration,  is  a  negotiable  instrumenty 
which,  I  think,  participates  mere  of  the  nature  of  a  promtMMory 
note^  than  of  a  bill  of  eicchange.  But  taking  it  as  a  UM  of 
exchange, — A  bill  of  exchange  is  %  promise  **  To  patf  the  mo- 
**  ney,  if  the  drawee  does  not  pay  it,"  consequent,  the 
payee  may  bring  the  action  against  the  drawer* 

In  this  particular  case,  if  the  bearer  can  not  bring  Ae  ac- 
tion, ivho  can?  no  person  at  sdl  is  named:  it  is  ^  Ps^  to  »Af^ 
**  Fortune^  or  bearer**^  Therefore  this  particular  case  is  ^Itf 
of  all  the  cases  cited.  For,  ihey  say  "  That  Ae  action  mast 
**  be  brought  in  the  name  of  1^  person  to  whom  the  note  is 
**  made  payable:^  b«t  ihere  is  no  such  person  in  Ac  present 
case* 

It  would  be  of  infinite  inconvenience,  and  would  intro- 
duce the  utmost  confusion,  if  it  were  to  be  established  "  That 
'*  the  bearer  of  a  bill  or  note  made  payable  to  bearer  could  not 
^^  maintain  his  action  upon  it*" 

As  to  it's  being  negotiable  within-Aie  bills  of  mortality,  and 
no  further;  Aere  is  no  colour  for  such  a  distinction:  it  must 
be  negotiable  every  where,  if  it  is  negotiable  at  alL 

Upon  the  whole,  I  Aink  this  to  be  a  verdict  against  Jaw,- 
and  am  of  opinion  that  it  ought  to  be  set  aside. 

Mr.  Justice  Yates  delivered  his  opinion  much  to  Ae 
same  effect;  and  clearly  held  Ae  verdict  to  be  against  law. 

It  was  not  within  the  province  of  the  jury^  to  determine 
upon  Ae  negotiability  of  this  note:  it  was  a  question  of  krw^ 
not  of  fact,  ^^  Whether  such  a  bill  or  note  was  or  was  not 
"  negotiable.^^ 

And 
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Aid  sodking  caft  be  move  peculiarly  negotnble  thafin  a        iTM. 
ifmtAt  or  bai  fiafable  t«>  hgaw-;^  whicb  b,  m  it?8  nature,      q^^ 
payaUr  from  band  te  hand^  ^^^  qvotiew.  uuamt 

And  he  was  of  opinion,  that  an  action  rvill  lie  for  the  bearer    Vauoh  a«. 
ef  soch^ftbiiL 

The  reasons  g^ven  against  it,  in  the  cases  which  have  been 
cited  by  die  jBleaJmi^ii  ccHmsel,  are  not  at  all  sadsfactory* 

ItbBDi  beenr  cbmbtedv  it  iff  true,.*' Whether  that^^w^V^of 
**  action  where  the  plaintiff  declares  upon  the  note  itself  as 
"  upcm  a  specialty^  was  proper.**  but  here  is  a  count  upon  a 
general  indedktftms  asmanpsitfor  money  had  and  received  to  the 
pUdntiJTs  use»  The  question  "  Whether  he  can  maintain 
*^thu  actioli^**  depends  upon  it's  beinga^^i^TZoM*,  or  not.  The 
original  advancer  oi  the  money  manifesdy  appears  to  have  hajA 
the  mone^  in  the  hands  of  the  drawer:  and  therefore  he  was 
certain^  mthled  to  bring  this  action.  And  rf  he  transfers 
bisprcq^erty  to  another  person,  that^Aer  person  may  also 
maintain  the  like  action,,  whoever  has  money  in  the  hands  of  . 
aaotha:^  may  brin^  such  an  action  against  him.  This  ap- 
pears from  mt  determination  of  the  case  of  Ward  v.  Evans 
reportftd^in^S  Ld.  Rmm^  dSOs  where  not  m.  shining  of  money 
hii  jMMcd  beftween  the  plaintiff  and  defendant;  and  yet  Hok 
and  rraw#bot)]^  bdd,  ^  That  an  inddntatus  assamfisH  for  mo* 
**  nk»T«cciv«d  tof^the  plMUiff's  uie^  properly  ky.?*  In  the 
present  cade,-  the  drawer  had  money  in  his  hands  belonging 
GO  BtcnKi^L;  and  Bickhsll  most  be  considered  as  having 
ifriiorff#  Air  instrument  to  the  j^suntiff  Grant;  which  is 
tantsmonnC  lb  sm  indoniement*  (A  real  indorsement  of  a 
note  ptifM&iP^Mrep  would  have  been  a^ccir^f.)  ThtdeBvety 
of  it  most  indeed  be  proved:  and  the  circumstances  of  the 
present  case  do  amount  ti)  a  proof  of  a  deliveiy  of  it  to  the 
pbmtiir.  And  there  is  no  doubt  about  his  having  come 
by  k  fairly ^^honafde,  and  on  a  valuable  consideration. 

There  would  be  gre^t  ianeonveniences,  if  snch  an  action 
as  lliia  i8,might  not  be  brought  by  the  bearer.  If  no  action 
could  be  brought  but  in  the  name  of  the  person  to  whom  the 
bin  or  note  was  originally  made  payable,  that  person  might 
rdeaec  the  action;  or  a  debt  due  from  him  might  be  set  off 
againnt  it^  in  account:  and  so  the  true  owner  of  the  note 
njnjht  hst  the  whole  or  part  of  it,  thou^  it  was  transferred 
to  fibn  upon  a  valuable  consideration. 

As 
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1764.  As  to  the  notion  of  it's  being  negotisdde  in  London^  and 

GraWt      ^^^  eisewhercy  there  is  no  foundation  for  such  an  imagina^on- 
^  It  must  be  equally  so  out  of  London^  as  in  London:  and  it  is 

Vauohak.  just  the  same  as  a  Ao/ti-note. 

la  tff^^u4  tJi^     Upon  the  whole,  I  think  the  jury  have  done  wrong:  and 
^/^      y       therefore  Ae  verdict  ought  to  be  set  aside. 

Per  Cur*  (unanimously  and  dearly) 

♦  The  plwntiff,  RuLE  made  absolute  (for  a  *  new  triaL) 

o^n  8uoh  new 
tnal,  recovered 
'     tiie  money. 

(1  Black.  Rep.  Rcx  vcTS.  Justiccs  of  Pcacc  for  Wiltshire. 

467.  S.  C.) 

Presentment  of  /^N  Saturday  the  2d  of  June  last,  Mr.  Thurtow  shewed 
hig^hway,  being  \J  cause  why  a  writ  of  mandamus  should  not  issue,  di- 
ajuBtice*(5r'^'  ^rected  to  the  lustices  of  the  peace  for  the  county  of  Wihs^ 
peace  upon  his  commanding  them  to  receive  and  proceed  upon  a  traverse  t$ 
own  view,  is  a  certain  presentment  made  by  a  justice  of  peace  upon  view^ 
ceneridly!^  against  the  inhabitants  of  the  tything  of  Connock  in  the  same 
county,  for  not  repairing  a  highway  within  the  said  tytfung. 

The  cause  shewn  by  Mr.  Thurlow  was,  that,  as  this  was  a 
presentment  in  the  sessions  made  by  a  justice  of  peace  upon  hU 
own  knowledge  ^^  That  the  highw^r  was  out  yrepmr^^  a  CjB* 
nbral  traverse  could  pot  be  admitted:  for,  though  /sudi  a 
presentment  by  a  justice  of  peace  upon  view  be  traversaUe  as 
to  931  other  points,  yet  it  is  conclusive  so  far  as  the  view  and 
knowledge  of  the  justice  goes;  and  the  fact  of  its  being  out  of 
re^r  can  not  be  disputed*  Consequently,  though  s^  special 
traverse  ought  to  be  received,  a  general  one  ought  not. 

This  power  of  presentment  by  any  on^  justice  upon  his  ozvn 
proper  knowledge^  "  Of  any  highway  not  being  well  and  suf- 
*'  ficiendy  repaired  and  amended,"  is  given  by  5  Eliz*  c*  13* 
§  9.  which  refers  to  2,  Z  Ph.  ^  M.  c.  8.  And  3  W.i^  M. 
c.  12.  has  also  a  relation  to  the  same  sidgect* 

And  it  has  been  holden,  ^^  That  the  party  against  whom. 
**  such  a  presentment  is  made,  can  not  take  a  traverse  to  the 
"  want  of  repair  of  such  highway.'^ 

Keihvay  34  a.  Dakon^  c.  26.  Crompton  lia  (not  131,  as 
it  is  cited  by  Hawkins.)  Hawkinses  P.  C.  Lib.  1.  c*  76.  §  72. 

^.217. 
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fm  %ltm  (who  acknowledges  this^  though  he  does  not  enter       17^64« 
into  the  reason  of  such  an  exposition  of  the  clause.  Dyer  13        IT  ' 

b.p.64.)  «^^ 

Aiid  in  the  case  of  *  The  King  against  The  Inhabitants  of  Wiltshire 
Homsey,  in  B.  R.  Lord  Ch.  J,  Holt  held,  that  where  a  justice      J»^<?cs- 
of  peace  presents  a  highway  upon  his  view^  to  be  out  of  re-^.*^*^*^**-^**® 
pMr,  there  the  parties  are  estopped  to  plead  "  That  it  is  iny\l^^^^, 
repair.*'  It  is  true  indeed,  that  the  other  judges  were  against  Trin.  3  W.  8t 
him;  and  held,  "  That  die  parties  might  traverse  the  non-  ^-  ^^^1-  ^^^^ 
**  repairing,  though  the  presentment  was  on  view.'*  ^-f  same  term. 

12  Mod.  13. 
S.  C.  of  the  next  terra,  M.  3  W.  &  M.  1691. 1  Shower  270.  of  Trin.  3.  and  291.  of  M.  3  W.  &  M- 
Carthew  212.  of  a  later  term  than  any  of  the  others,  namely,  Hil.  3  W.  &  M.  169.  1  half. 
Not  one  of  these  Bve  reports  say  ^hat  became  of  the  case;  excepting  tliat  Shower,  in  p.  29L 
says  ••  Per  Cur.  ordered  to  stay."  Note,  Three  of  the  first  four  represent  even  Holt  himself 
to  say,  "  That  the  defendant  mny  traverse."  The  words  here  cited  by  Mtw  Tburtow  are 
taken  from  Carthew's  report  of  the  case. 

Mr.  Dunnmgy  contra^  argued  in  support  of  the  rule,  that 
the  justices  were  obliged  to  receive  the  traverse  ^^n^ra/^,  and 
that  the  defendant  had  a  right  to  traverse  the  ways  being  out 
of  repair  J  notwithstanding  that  the  presentment  was  made  by ' 
Ae  justice  upon  his  own  view* 

The  words  of  the  5  Eliz.  c.  13.  $  9.  are  that  "  Every 
"justice  of  peace  shsdl  have  authority,  upon  his  own  know- 
"  ledge,  in  the  open  sessions,  to  make  presentment  of  any 
"highway not  well  and  sufficiently  repaired  and  unended 
**  fef c;  and  every  presentment  made  by  any  such  justice  of 
^^  peace  upon  his  own  knowledge  as  is  aforesaid,  shall  be  as 
**  GOOD  widofthe  sMA^force^  strength  and  effect  in  the  law^ 
"  as  i/'the  same  had  hGcnpresentedj  found  and  adjudged  by  the 
**  oath  of  twelve  men,^^ 

It  can  therefore  be  no  more  than  equal  to  an  indictment^  or 
to  presentment  by  twelve  men  on  their  oaths:  both  of  which  are 
traversable  in  all  points.  The  traverse  must  apply  to  the 
tlung  presented:  and  that  is  the  want  of  repair.  It  is  tra- 
versable in  the  same  manner  as  indictments  for  forcible  en- 
tries, or  for  trespass:  that  is  in  all  points. 

Serjeant  Hawkinses  own  opinion  is  in  point,  against  the 
old  exposition  of  the  clause;  which  (by  the  way)  is  not  to  be 
found  in  the  books  referred  to  in  his  marginf:  the  statute  f  See  lib.  l. 
expressly  saves  to  ever>-  person  that  shall  be  touched  by  any  p.2ir. 
such  pr^entment, "  His  la wtul  traverse  tothc  same  pre- 
"  sentment,  as  he  might  have  upon  any  indictment  of  trespass 
**  or  forcible  entry,  by  the  laws  of  this  realm,  before  the  mak- 
**  ing  of  that  statute":  and,  as  the  seijeant  thinks,  it  is  clear. 

Vol.  III.  2  Q  "  That 
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"  That  eveiy  defendant  to  any  such  indictment  may  traverse 
**  the  WHOLE  matter  alledged  against  him."  Therefore  he 
ought  to  have  the  same  benefit,  in  the  present  case* 

A  coroner's  inquest  finding  a  person  Jelo  deae^  is  travers- 
able. 

The  Court  thought  proper  to  enlarge  the  rule,  to 
the  present  Trinity  term.  For,  it  appeared,  upon  a  discus- 
sion of  the  question,  at  the  bar,  and  on  the  bench,  and  upon 
inquiry,  into  the  practice  in  diflPerent  counties^  that  there  had 
been  2i  great  variety  both  ^opinion  arw/ practice  about 
this  matter. 

Mr.  Justice  WiLMOTsaid,  that  a  notion  had  long  pre- 
vailed, and  seemed  to  be  countenanced  by  the  old  books, 
*'  That  a  presentment  made  by  a  justice  of  peace,  pursuant 
**  to  5  Eliz.  c.  13.  $  9.  of  a  highway's  being  out  of  repair, 
''  could  not  be  controverted  as  to  liiejactofifs  being-  out  of  re- 
**  pair;'*''  and  he  knew  that  the  late  Mr.  Justice  Abney  was  of 
that  opinion,  and  thought  ^^  That  the  statute  had  trusted  the 
"  eye  of  the  justice  with  the  view  of  the  repair:"  but  he  did 
not  know,  he  said,  of  smy  Judicial  determination  that  way. 
And  he  had  always  understood,  that  for  about  30  years  past, 
the  notion  and  practice  had  been  contrary;  and  for  his  oztm 
part,  he  understood  such  a  presentment  to  be  as  traversable 
as  an  indictment.  And  the  act  of  paiiiament  puts  it  upon 
the  same  foot:  for  the  word  ^^adjudged^^  by  the  oath  of  12 
men,  means  nothing  more  than  ^^  found  by  a  grand  jury." 
The  words  of  this  act  can  only  apply  to  the  repair:  and  the 
traverse  puts  the  fact  of  it's  sufficiency  immediately  in  issue* 

Mr.  Justice  Yates  observed,  that  there  is  no  juris- 
diction in  this  kingdom,  where  a  defendant  can  be  convicted 
unheard.^ 

And  Lord  Mansfield  thought  the  reasons  for  it's 
being  traversable^  to  be  very  strong. 


The  Rule  was  enlarged. 


And— 


Lord  Mansfield  now  declared  (generally  and  with- 
out saying  more,)  "That  they  were  all  of  opinion,  that  a 
**  mandamus  should  go,  commanding  the  justices  to  receive 
"  and  admit  a  general  traverse." 

Rule  made  absolute* 

Baddeley 
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1764. 

Baddeley  vers.  LeppingwelL  ,   Monday.  9th, 

of  July  1764. 

THIS  was  an  action  of  trespass  for  breaking  and  entering  Intention  of 
the  plaintiff's  close  called  the  Hop-Ground.  The  de- ^^^^^^^^  ^^  ^'^ 
fendant  pleads  "  Not  guilty;^'  and  also  a  justification  of  his  S^rwhofe^^Oie 
cntry»  under  a  grant  in  fee  from  Thomas  Ashurst^  esq;  lord  win,  which  col- 
of  the  manor  of  Hedtngham-J^ovon^  in  EsseXj  made  to  him  Section  mu«t 
on   lOth  December  1/61,  by  his  steward,  at  a  court-baron ;  ^^,^/^"j.?^*^  °" 
to  hold  the  said  close  to  him  and  his  heirs,  by  copy  of  court-  hsel?'^*    ^ 
roll,  according  to  the  custom  of  the  manor.  The  plaintiff,  See  5  East  99. 
in  her  replication,  admits  that  Thomas  Ashurst  esq ;  was  lord  *^  ^*  ^  ^^^* 
of  the  manor  of  H.  and  was  seised  in  fee  of  the  close :  but  * 

alledges  that  at  a  court  of  the  said  manor  holden  upon  die 
3d  at  July  1754,  he  made  a  prior  grant  of  it  to  the  plaintiff 
and  one  Eilen  Baddeley  her  sister;  to  hold  in  coparcenary,  \}y 
copy  of  court-roll:  and  that  Eilen  died;  and  thereupon,  at 
a  subsequent  court,  the  lord  granted  her  moiety  to  the  plain- 
tiff" in  fee,  and  she  was  admitted  thereto  on  25th  yune  1  T56j 
and  so  became  sole  seised.  The  defendant,  iil  his  rejoinder^ 
alledges,  that  the  lord  had  made  a  former  grant  to  Thomas 
Ives^  in  fee;  who  died;  and  the  premises  thereupon  de- 
scended to  Thomas  hes^  his  nephew  and  heir;  who  conveyed 
•  the  same  to  him  the  defendant,  and  traverses  the  grant  al- 
ledged  in  the  replication  to  have  been  made  by  Thomas  Ash- 
urst^  esq ;  to  the  plaintiff  and  her  sister  Ellen  Baddeley^  in 
manner  and  form  as  in  and  by  the  replication  is  alledged. 
And  upon  this  traverse  of  the  grant  alledged  in  the  replica- 
tion, issue  is  joined. 

The  cause  was  tried  at  the  Essex  assizes,  before  Mr.  Jus*- 
tice  Bathurst:  and  a  special  case  was  stated  to  the  following 
effect. 

Tlie  trespass  being  proved,  upon  the  first  issue  taken  upon 
the  plea  of  Not  guilty,  the  case  (upon  the  second  issue)  ap- 
peared to  be — 

That  Thomas  Ives  was  seised  irt  fee  of  the  place  where  it 
was  committed;  and  that  he  surrendered  it  to  the  use  of  his 
will,  and  then  made  his  will,  and  died:  which  will  was  as  fol- 
lows — ^^  In  the  name  of  God :  Amen.  I  Thomas  Ives  of 
"  Castle- Hedingham  in  the  county  of  Essex  victualler,  being 
"  &fc.  do  make  ^c.  I  give  and  bequeath  unto  Clement  Bore- 
"  ham  of  Rowhedge  in  die  said  coimty  of  Essex  victualler,  the 
**  house  I  now  live  in,  situate  and  being  in  Castle- Hedingham 
"  aforesaid,  and  called  or  known  by  the.  name  or  sign  of  the 
"  Cock^for  and  during  the  term  of  his  natural  life;  he  paying 

THEREOUT 
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"  THEREOUT  yearhf  and  every  year^  by  half-yearly  payments, 
■  ^^fi^ty  shillings  a^-year  to  /Robert  Boreham  my  grandson:  and 
^^  after  the  decease  of  the  aforesaid  Clement  Boreham^  to  be 
**  equally  divided  to  Robert  Boreham^  Sabill  Boreham^  and 
**  Jeremiah  Boreham^  the  children  of  Robert  Boreham  de- 
*'  ceased,  hem^  I  give  and  bequeath  mv  two  copyhold  tenemehU 
**•  now  in  the  tenure  or  occupation  of  Edward  Twogood  and 
*'  Elizabeth  Savilly  widow,  being  in  Castle- Hedingham  afore- 
"  said,  to  Sarah  Boreham^  the  daughter  of  Elizabeth  Bore^ 
"  ham  widow ;  she  paying  tbekeovt  forty  shillings  a  year  to 
'*  her  sister  Elizabeth  Boreham.  Item^  the  forty  pounds  that 
^^  my  daughter  Elizabeth  Boreham  aforesaid  has  of  mine,  I 
"  give  to  Anne  Boreham  and  Mary  Boreham  my  grand-dau^- 
^^  ters ;  to  wit,  20/.  a-piece  share  and  share  sdike.  Item^  I 
"  give  and  bequeath  to  my  brother  John  Ives  SOL  and  do 
^^  also  acquit  him  of  a  npte  I  have  under  hand  for  50L  more. 
"  Item  J I  j^ve  to  the  children  of  John  Fardersworth  that  he 
**  had  by  his  first  wife,  15/.  Item^  I  give  to  Sander  Wat" 
^^ford^s  three  children  15  pounds.  My  mind  and  will  is* 
^^  diat  what  legacies  I  have  herein  given,  shall  not  be  paid  till 
^  after  the  decease  of  me  and  my  wife,  and  3  months  after* 
^^  And  lasdy,  I  do  hereby  nomiaate  make  and  appoint  my 
^^  said  wife,  Clement  Boreham  i^oresaid,  and  John  hesy  ex- 
*''  ecutrix  and  executors  of  this  my  wiU.  In  witness  whereof 
"  6fc.  the  3d  day  of  December  1740.  Thomas  Ives?^ 

That  the  estate  devised  by  the  will  of  the  said  Thomas  Ives 
to  Sarah  Boreham  consisted  of  two  cottages  and  the  hop- 
ground  in  question;  and  was,  at  the  time  of  his  death,  of  the 
yearly  value  of  tive  pounds  and  six  shillings. 

That  at  a  court-baron  holden  for  the  manor  of  Hedingham* 
Borough  on  4th  of  April  1743,  Sarah  Boreham  was  admitted 
to  the  said  premises,  (sprout  the  admission)  and  made  a  sur- 
render to  the  use  of  her  will;  and  afterwards  devised  the 
same  (prout  the  will;)  and  died. 

That  at  a  court-baron  holden  for  the  said  manor  on  1  Tth 
June  174/,  Elizabeth  Boreham  w^s  admitted,  {prout  that  ad- 
mission.) 

That  at  a  court-baron  holden  for  the  said  manor  on  the  3d 
July  1354,  the  plaintiff  and  her  sister  Ellen  were  admitted  to 
the  premises  in  question,  (sprout  that  admission.) 

The  defendant  claimed  under  Thomas  Ives^  the  son  of  John 
Ives  who  was  brother  and  heir  (according  to  the  custom)  to 

Thomas 
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Thomas  loea  the  testator;  and  at  a  court  holden  on  lOdi        1764. 

December  1761,  was  admitted  to  the  premises  in  question,   _ 

{frout  his  admission.)  Baddeley 

The  questions  submitted  to  the  court  were—  Lepping- 

WELL. 

1st.  Whether  Sarah  Boreham  took  an  estate  in  feCy  or  for 
Rfe  onlyy  under  the  will  of  Thomas  Ives, 

2dl\r.  It  she  took  an  estate  for  life  only,  then  whether  the 
defendant  could  taie  advantage  thereof,  on  the  issue  joined 
upon  these  pleadings. 

Mr.  Leigh  argued  for  the  plaintiff:  Mr.  Ashhursty  for  the 
defendant. 

Mr*  Leigh  insisted  (upon  the  1st  question)  that  Sarah 
Boreham  took  an  estate  mfee^  under  this  devise  of  the  tene- 
ments "  To  her,  she  paying  thereout  forty  shillings  a-year  to 
**  her  sister  Blizabeth  Boreham.^^ 

For  where  a  testator  lays  such  a  chargen^n  the  estate  de- 
vised as  may  render  it,  by  zny  possibility  (even  though  not 
within  probability)  a  burthen  instead  of  a  benefit  to  die  de- 
visee, in  any  year;  the  devisee  shall  take  in  Jee:  otherwise, 
indeed,  if  the  payment  is  only  directed  to  be  made  out  of  the 
rents  and  profits. 

Now  in  the  present  case,  Sarah  the  devisee  may  be  a  loser 

by  ^  devise,  unless  she  takes  a  fee:  for,  the  annuity  charged 

upon  her  is  not  restrained  to  SaroKs  own  life;  but  is  a  conti- 

rwing  annuity.  And  as  the  testator  intended,  that  the  an- 

MUtytehersister^/izaA^fA  should  continue  Ayxroi^ElizabetK  s 

wlvie  life,  he  certainly  meant  to  devise  a  fee  to  Sarah  who 

«)■»  charged  with  the  payment  of  it.  And  this  intention  with 

IMard  to  the  present  devise  is  strengthened  by  his  being  ex* 

piat  in  the  former  devise  to  Clement  Boreham  "  For  and  dur- 

,  ^  JW  '^  ^^^  of  his  natural  life;  he  paying  thereout  yearly 

^/>^ii^  every  year  40*.  a-year  to  Robert  Boreham:'^'*  whereas 

I  T^j^Mlds  no  such  restrictive  words  to  this  devise  to  Sarah. 

r  ^  fie  said,  it  was  not  necessary  to  cite  cases;  because  the 
\*-if^l^fi^  is  clear,  (though  they  might  differ  in  the  application 
)fi^lf1*i}  •i^d  all  the  cases  prove  it.  However,  he  would  men- 
fim  one,  m  point:  which  was  that  of  Seed  v.  Hatton^  in 
S  Jtfi9i£  25.  a  devise  "To  R.  upon  this  condition,  that  he 
**,p«y  unto  his  two  sisters  SL  a-year:"  and  the  houses  were 
worth  16A  per  annum.  This  was  holden  to  be  a  fee:  for, 

"If 
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1^64*  ^  It  there  be  a  possibility  of  a  loss,  (though  not  vciy  probable 

Baddelet  "  ^atthe  devisee  may  be  damnified,)  it  shall  be  construed  a 

^,  "fee.    li  A.  devise  IQOL per  annum  to  B.  pat/ing- 20i.  ^tis 

LsppiNo-  "not  likely  that  the  devisee  should  be  damnified;  but  'tis 

WELL.  ^^  possible  he  may.*'  And  judgment  was  given  accordin^y. 

2d  Question — But  supposing  that  we  were  to  fail  in  thb 
first  point,  yet  as  this  is.  a  mere  possessory  action,  it  is  enough 
for  the  plaintiff,  if  she  can  destroy  the  defendants  title:  it  is  not 
necessar}^,  in  a  mere  possessory  action,  for  the  plaintiff  to  set 
out  a  title,  wiless  he  is  obliged  to  it  by  the  defendant's  setting 
out  one  in  himself:  which  the  defendant  has  not  done  in  the 
present  case.  He  says  indeed  in  his  rejoinder,  *^  That  the 
"  lord  made  a  prior  grant  to  Thomas  Ives;  whose  heir  con- 
"  veyed  to  him."  But  this  ought  to  have  been  specially 
pleaded:  whereas,  here,  he  has  only  traversed  the  lord's 
GRANT  to  the  plaintiff;  by  which  traverse  of  the  grants  only 
the  legal  operation  of  the  grant  itself  is  put  in  issue;  not  the 
title  of  the  plaintiff.  He  can  not,  upon  this  traverse^  go  into  the 
'  tide  of  Thomas  Ivm^  or  give  evidence  of  any  thing  foreign 
and  extrinsic  to  the  point  in  issue.  If  he  would  have  done 
this,  he  should  have  pleaded  the  matter  specially.  But  upon 
the  present  issne^  the  plaintiff  could  not  tell  how  to  direct  his 
evidence:  for,  the  defendant  might  as  well  claim  under  any 
other  person,  as  under  Thomas  Ives.  The  defendant  could 
no  more  go  into  title^  upon  this  traverse,  than  he  could  have 
done  upon  the  general  issue.  In  Hobart  72.  Humberton  v. 
Horvgil^  issue  was  taken  upon  the  seisin  of  Thomas  HowgU: 
and  the  jury  found  *'  That  Thomas  had  made  a  feoffment  to 
I  "  John  Howgil;^^  but  added — "  That  it  was  made  by  covin^ 

**  to  defraud  the  plaintiff  and  other  creditors."  It  was  judged 
for  the  plaintiff:  for,  Thomas  remained  still  seised,  as  to  the 
creditors,  notwithstanding  the  feofftnent.  But  if  the  issue 
had  been  taken  directly,  "  Infeoffed  or  not  infeoffedj^  it  had 
been  found  against  the  plaintiff.  For,  in  that  case,  he  must 
avoid  the  feoffment,  by  covin  especially  pleaded;  for,  it  is  a 
feoffment,  tielquiel:  as,  you  can  not  plead  "  Non  estjactum^^ 
generally  y  upon  the  statute  of  usury,  or  the  statute  of  sheriffs. 
But  here  (says  the  book)  the  issue  is  general^  ^^  Seised  or  not 
"  seised  by  the  feoffment;"  and  therefore  the  covin  may  be 
given  in  evidence^  when  xkit^feoffment  is  given  in  evidence.  So 
m  the  present  case,  the  issue  being  taken  on  the  grants  it  was 
enough  for  us,  to  prove  the  admission^  as  stated  in  our  replica- 
tion: which  we  ^/i^/ prove.  If  the  defendant  could  have  in- 
validated it,  that  ought  to  have  been  done  by  special  pleading. 

Mr.  Ashhurst^  contra. 

l8t.The 
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1st.  The  intention  of  the  testator  is  indeed  a  general  rule 
for  the  construction  of  wills,  in  cases  where  it  is  plain  and  ~ 
dear  and  positive  and  excludes  every  other  implication :  but 
an  heir  at  law  shall  not  be  disinherited  witl\out  an  absolute 
necessary  implication.   Vaughan  262.  Gardner  v.  Sheldon. 

It  is  true,  that  where  the  devisee  is  charged  with  the  pay- 
meiit  of  a  sum  in  gross^  he  shall  have  a  fee,  though  the  estate 
be  not  devised  to  him,  "  and  his  heirs:'*'*  but  if  it  be  an  an- 
nual payment  out  o/'the  thing  devised,  it  will  not  create  a 
fee,  without  apt  words ;  because  the  devisee  can  not  lose  by 
the  devise.  This  distinction  is  laid  down  in  Cro*  Car.  158, 
159.  Ansley  v.  Chaptnan^  and  in  Collier^ s  case  6  Co.  16. 
And  here  the  value  of  the  thing  devised  is  Si.  6*.  per  annum; 
and  the  charge  is  only  40*.  per  annum.  So  that  the  devisee 
may  pay  it  out  of  the  profits,  and  is  sure  to  have  no  loss.  And 
Collier^s  case  is  most  expressly  in  point,  "  That  this  is  but  an 
"  estate  for  life."  But  the  very  words  of  this  will  are  as  ex- 
plicit as  possible — "  She  paying  thereout."  Which  cir- 
cumstance distinguishes  this  case  iroxti  that  oiReedv.  Batton^ 
where  the  words  only  were  ",  That  he  pay  unto  his  two  sis- 
"  ters  5/.  a-year;".  (not  saying,  "  Out  of  the  profits.")  Pos- 
sibly, that  case  might  have  been  so  circumstanced,  that  the 
devisee  stood  a  chance  of  being  a  loser:  here,  she  certainly 
coul^  not.  In  the  former  devise  to  Clement  Boreham^  the  tes- 
tator expresses  his  intention  "  That  it  should  be  only  for  his 
**  life:"  and  the  two  clauses  being  exactly  similar,  must  be 
construed  both  alike.  There  is  nothing  in  this  will,  from 
whence  it  can  be  inferred  that  the  testator  intended  that  the 
annuity  which  Sarah  is  to  pay  to  Elizabeth  Boreham  should 
continue  during  Elizabeth'* s  life.  The  contrary  seems  rather  to 
be  implied:  for,  the  testator  gives  a  like  annuity  to  his  grand- 
son Robert  Boreham^  in  the  same  wordsj  out  of  Clement  Bore- 
ham^s  house  which  he  has  expressly  devised  to  Clement  for  life 
only.  And  it  does  not  clearly  appear,  that  Robert  Boreham^ 
who  was  to  have  a  share  in  the  reversion  after  dementis  death, 
was  the  same  person  as  Robert  Boreham  the  annuitant. 

2d  Question — It  is  objected,  that  upon  this  traverse^  no- 
thing but  the  e^ect  of  the  grant  can  be  controverted. 

But  the  pleading  in  cases  of  copyholds  is  different  from  the 
pleadings  in  cases  of  freeholds.  A  copyholder  has,  in  the  eye 
of  the  law,  only  an  estate  at  willj  and  in  pleading,  he  may 
alledge  an  admittance  as  a  grant.  But  the  lord  is  only  an  in- 
strument: he  can  only  transfer  an  estate  according  to  the  sur- 
render and  according  to  his  authority.   He  can  not  vary  in 

person, 


1537 


ir64. 


Baddelet 

V, 

Lepping- 

WELL. 


Digitized  by  VjOOQ IC 


1538 


1764. 


Bad^qley 

LjBPPING- 
WKLL. 


Trinity  Term  4  Geo.  3.  B:  R. 

person,  estate,  tenure,  or  in  any  other  collateral  points:  if 
'  he  exceeds  his  authority,  his  admittance  is  good  only  pr9 
tanto.  Cokeys  Complete  Copyholder^  p.  52,  53.  §  41, 

Now  \i  Sarah  Boreham  was  (as  we  say  she  was)  only  tenant 
for  life,  she  then  had  no  estate  which  she  could  devise  at  her 
death :  but  immediately  upon  her  death,  the  heir  of  the  tes- 
tatcH*  Thomas  Ives  became  intitled  to  the  reversion.  Conse- 
quently the  admission  of  the  plaintiff  and  her  sis^r  Ellen 
^mentioned  in  the  replication)  of  the  3d  jfuly  1754,  is  in  ef- 
fect a  grant  of  nothing.  The  defendant  in  his  rejoinder 
therefore  denies^  that  the  lord  then  granted  the  estate  in  man- 
ner and  form  as  is  alledged  by  the  replication ;  and  shews  a 
title  in  himself,  inconsistent  widi  it.  He  was  obliged  either 
to  admit  that  title,  and  derive  under  it;  or  to  traverse  it. 
And  having  traversed  the  plaintiff's,  he  properly  sets  up  his 
own.  This  admittance  was  not  in  fact,  a  grant  of  the  thing 
itself:  it  is  incumbent  upon  the  plaintiff,  to  shew  that  it 
amounts  to  a  grant  in  point  of  law. 

The  case  of  Humberton  y.  Howgil  in  Hob.  72.  is  distin- 
guishable from  this  case :  for,  there  the  feoffment  was  not 
void,  but  only  voidable:  it  would  operate  between  the  feoffor 
and  feoffee,  though  not  to  defraud  creditors.  But  where  the 
feoffment  is  absolutely  void^  it  may  be  given  in  evidencenipon 
a  plea  of  nonfeoffavit:  Bro.  Abr.  title  General  Issue  p.  73.  ex- 
pressly. So,  if  a  bond  is  voidy  (as  the  bond  of  a  feme-co- 
vert,) this  may  be  given  in  evidence,  upon  "  Non  estfactunC^ 
pleaded:  but  not  where  voidable  only,  (as  the  bond  of  an  in- 
fant.) So  here,  the  admission  is  a  nullity;  it  is  no  grant  at  all; 
(for  the  party  admitted  had  no  right:)  therefore  the  defendant 
mav  with  propriety  say,  "  That  die  lord  made  no  such 
«  grant." 

As  the  plaintiff,  being  a  copyholder^  could  not  plead  a  title^ 
but  could  only  plead  it  as  Migrant  from  the  lordy  the  defendant 
could  only  traverse  the  grant. 

Mr.  Leigh^  in  reply — 

1st.  Insisted  that  the  charge  of  the  anmiity  to  Elizabeth 
might  have  continued  longer  than  Sarah^s  life:  and  therefore 
the  devise  might  have  been  prejudicial  to  Sarahy  instead  of 
beneficial,  if  it  was  to  be  construed  only  a  /(/^-estate.  And  he 
relied  upon  the  case  of  Ansley  v.  Chapman,  in  Cro.  Car.  1 57. 
(which,  he  said,  proved  strongly  for  him;)  and  on  that  of 
Seed  V.  Hatton,  in  2  Mod.  25.  and  also'^  now  added  another, 
Lee  V.  Stephens,  et  al.  2  Shower  49.  whei:e  a  devise  to  James, 
conditionally,  "  That  he  shall  allow  to  Nicholas  meat,  drink, 
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^  apparel,  washing,  and  lodging  during  his  natilral  life,''  was 
^judged  a  fee«  So  the  present  devise  was  intended,  he  said,  ~ 
as  a  provision  for  both  sisters;  and  it  was  not  meant  that  the 
annuity  should  cease  upon  the  death  of  Sarah:  and  it  was 
payable  otH  of  the  estate^  not  out  of  the  rents  and  profits*  In 
that  case  of  Lee  v.  Stephens  et  al«  Pemberton  took  a  diversity 
between  those  cases  where  the  money  to  be  paid  was  some- 
what ^ran^^^«n^*ecwre^/ ^^  re  Me  ^^aM  of  the  testator;  and 
those  where  the  charge  is  laid  by  the  testator  on  the  devisee. 

2dly.  The  defendant  could  not  put  the  plaintiff  to  shew 
any  other  tide  than  the  grant  of  the  lord.  In  a  possessory 
action,  a  defendant  can  not  drive  a  plaintiff  to  shew  a  tide, 
without  first  shewing  one  in  himself* 

The  difference  of  pleading,  in  case  of  freehold  and  in  case 
of  copyhold,  is  only  in  point  of  form. 

This  grant  of  the  lord  is  not  void.  And  the  defendant  not 
having  p/eaded  any  bar  to  it,  he  can  not  give  any  in  evidence. 
This  grant  cannot  be  compared  to  the  bond  or  to  the  feoff- 
ment of  a  feme  covert:  for,  they  are  absolute  nullities;  but 
this  is  not* 

The  case  of  Humberton  v*  Howgtl^  in  Hob.  72.  is  in  point. 

Lord  Manspield  was  gone;  and  Mr.  Justice  Denison 
absent:  and  the  other  two  judges  having  some  litde  doubt  on 
the  first  point,  fliough  none  on  the  second,  took  time  till  Mon* 
day  to  consider  of  it.  And  on  Monday  the  9th  of  July^ 

Mr.  Justice  Wilmot  declared  their  opinion  in  favour  of 
the  pbun^i^*  He  premised,  that  there  was  an  apparent  incon- 
sistency  in  the  state  of  the  case,  as  it  stands  drawn  up  for  the 
opinion  of  the  court,  fqr,  upon  the  face  of  the  stated  case,  it 
appears  that  Thomas  Ives  the  devisor  left  a  daughter  and 
grand-daughters;  and  that  the  plaintiff  is  grand-daughter  to 
him;  and  that  the  title  is  in  her  as  his  heir  at  law,  or  at  least 
can  not  be  in  the  defendant  as  claiming  under  Thomas  Ives  as 
his  heir  at  law:  for,  Sarah^s  mother,  Elizabeth  Boreham^  was 
the  testator's  own  daughter;  and  here  is  no  mention  of  any 
custom  to  exclude  females;  nor  did  he  ever  hear  of  such  a 
custom,  he  said,  in  any  manor*  And  yet  it  is  admitted  upon 
the  case, "  That  John  Ives^  the  testator's  brother ^  was  his  heir 
**  according  to  the  custom :"  and  the  defendant  claims  under 
him  as  being  so*  But  if  in  fact  he  was  not  so,  there  seems  to 
be  an  end  of  the  defendant's  pretensions. 
Vol.  III.  2  R  How- 
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1764*  However,  two  poiau  are,  bjrtfae  cate,  tubrntUd  to  tke 

lit.  Whether  Sarah  Bareham  took  ^  eatstte  in  ^>  or  for 
life  only. 

2d.  Whether  (in  the  latter  case)  the  defendant  could  take 
advantage  of  it,  upon  this  issue  joined  upon  theife  pleadings* 

On  the  1st  point,  he  owned, diat  he  had,  at  first,  had  some 
doubt:  but  that  doubt  was  removed. 

The  plaintiff,  at  die  trial,  derived  her  title  under  the  will 
bf  Thomas  Ives;  who,  after  having  surrendered  to  the  use  of 
his  will,  devised  to  Sarah  Boreham  infee^  (as  the  plaintiff  in- 
sisted:) which  Sarah  Boreham  was  admitted,  and  surrendered 
to  the  use  of  her  will,  and  devised  the  estate  to  her  sister  -Bfi- 
zabeth  Boreham  in  fee.  Elizabeth  married  Baddeley;  and  had 
two  daughters  by  him,  viz*  the  plaintiff  and  her  sister  £/fen, 
who  took  as  coparceners,  and  were  admitted  accordingly; 
and  on  EllerCs  dea^,  her  moiety  descended  to  the  plaintiff; 
and  she  was  admitted  to  it,  and  so  became  sole  seised. 

But  the  defendant  insisted  that  Thomas  Ives^s  devise  to 
Sarah  Boreham  gave  her  nothing  more  than  an  estate y^r  Hfe: 
and  consequently,  she  had  no  power  to  devise.  And  he  makes 
his  claim  under  the  heir  at  law  (as  he  is  stated  to  be)  of  Tho- 
mas  Iveis  the  devisor. 

'  The  plaintiff's  counsel  insisted  that  the  devise  to  Sarah 
Boreham  must  be  construed  to  be  a  devise  iny^^;  but  even  if 
it  was  not  so,  but  only  a  devise  to  her  for  lifo,  yet  diAt  the 
/act  of  the  grant  to  the  plaintiff  and  her  ifirter  EUe^  was  the 
^nly  matter  now  in  issue;  and  the  defendant  could  not,  und«r 
thejie  pleadings,  take  advantage  of  the  plaintiff's  want  of  title* 

The  Jirst  question  is  the  material  point:  and  we  are  of 
opinion  **  That  Sarah  Boreham  took  an  estate  of  inheritance.^^ 

Tlie  short  of  the  case  is,  that  Thomas  loesy  being  seised  of 
a  house  and  of  two  copyhold  tenements,  and  having  a  daugh- 
ter and  several  grand-chilch-en,  made  his  will,  and  devised  the 
house  to  Clement  Borehamfor  his  life^  he  paying  thereout  40». 
a-year  to  Robert  Boreham  the  testator*s  grancbon;  and  after 
Clement  Boreham^s  decease,  to  be  equaUy  divided  between 
Robert^  Sabill  and  Jeremiah  Boreham-^  Ae  children  ot  Robert 
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Soreham  deoetettd)  (who  were  lib  tkree  graiid''90ci&:)  and  he  1/64* 

gKrea  li»  two  copyndd  teaemcnu  to  Sarah  Borehani^  Ant  ^^^^^^^ 

f^tymg  THE  ABOUT  40f«  o^ytor  t9  her  Hater  EKzaketh  Bore*  ^ 

hm$»  Then  he  gives  40^  to  t«R>  grand'daui^hters^  ilofteand  Lcppiivo- 

Jlfbrtf  Sorehamy  and  makes  several  odier  boiuests.  wbll., 

Mr.  Justice  Wxlmot,  after  having  thus  stated  the  will, 
laiddoFwn  this  general  position — ^^^That  the  intention  of  aSDaU.  244. 
^  testator  is  to  be  collected  from  the  whole  of  his  will,  ex 
^  viaceribus  teatamenti;  so  as  to  leave  the  mind  quite  satisfied 
^  about  what  the  testator  meant:  and  as  a  will  of  lands  must 
^^  be  in  writings  such  collection  of  the  testator's  intention 
'^  must  be  founded  upon  the  -writing'  itself J^ 

This  is  the  principle.  The  only  xiifficulty  is  upon  the  ap- 
pKcation. 

Particular  cases  serve  rather  to  obscure  and  confound,  than 
to  illuminate  questions  of  tbis  kind:  and  no  case  in  the  books 
exactly  tallies  with  die  present.  Therefore  the  gentlemen 
who  Imve  argued  this  case  have  acted  very  properly  in  men- 
tioning only  a  few;  and  have  rij^tly  put  it  upon  the  intendon 
of  the  testator. 

Now  I  collect  that  intention  (he  said)  first,  from  die  devise 
to  Clement  Boreham;  and  then,  from  the  devise  to  Sarah 
Boreham. 

He  devises  to  Clement^  eiq>ressly,  ^  For  and  during  the  term 
"  ^his  mUural  life;  and,  i^er  his  decease^  to  Robert^  Sabilij 
**  and  Ytremiah  BorehamJ*^  But  in  the  devise  to  Sarah^  he 
^mks^  toe  words  *'  For  and  during  her  life:^^  which  words  it 
fmttst  be  supposed  he  would  have  inserted^  in  case  he  had  in- 
tended to  give  her  only  an  estate  for  life;  because  he  had  just 
before  done  so,  in  the  preceding  devise  to  Clement.  It  is  plain, 
that  by  givii^  it  to  her  generally^  without  having  any  such 
restrictive  wcn^,  as  he  had  before  added  to  his  devise  to 
dementj  that  he  meant  to.  give  her  the  absolute  property:  he 
meant  to  devise  it  ut  bona  et  catalla;  as  a  man  unacquainted 
with  the  law  might  very  naturally  do.  And  his  msdcing  no 
limitation  over^  in  this  devise  to  Sarah  j  is  an  additional  and 
auxiliary  proof  of  his  intention  to  give  it  to  her  absolutely. 
But  the  material  circumstance  is  the  condition  he  has  annex- 
ed to  her  estate,  of  paying  an  annuity  to  her  sister  Elizabeth 
Boreham. 

It  is  objected,  ''That  he  has  esqiressly  directed  the  40^. 
"  a-year  to  her  sister  £/f2«feM  to  be  paidTHKRtotJT:"  and 
It  is  urged,  '*^That  this  is  equivalent  to  making  it  pavable  out 
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J  ^64^ "  of  the  RENTS  AND  PROFITS.'*  And  I  think  it  is  «o.  There- 
fore this  is  not  to  be  considered  as  a  charge  of  a  paj^nent  of  m 
sum  of  money  in  gross.  But,  by  a  subsequent  clause,  he  giv«s 
40/.  (to  wit  20/.  a  piece)  to  two  other  gnmd-daughters,  abso^ 
lutely.  Therefore  he  probably  meant  that  this  grand-dau^^Uer 
Elizabeth  .Boreham  should  have  her40s.  a-year  upon  xh&same 
foot;  and  that  the  provision  he  had  thought  proper  to  make 
for  her  should  be  a  /anting'  one^  to  continue  during  her  iife^^ad 
^  .  n&t^  that  she  should  be  left  to  starve,  in  case  her  sister  Sarah 

Froirmorton  should  happen  to  die  before  her:*  and  consequently  he  mast 
V.  HolliHay,  ^ave  intended,  that  the  annuity  which  Sarah  \v^  to  pay  to 
Friday,  1st  Feb.  her  sister  Ehznberh  should  be  an  annuity  during  the  life  of 
1765.  Elizabeth.  And  if  so,  then  it  follows,  that  this  charge  of  40«* 

a-year  to  Elizabeth  is  just  the  same  thing  as  devising  an  an* 
nuity  to  her;  though  it  is  put  in  the  form  of  a  condition*  And 
Mr.  Ashhurst  very  candidly  admitted,  that  //'this  was  an  an- 
nuity y2?r  life  to  Elizabeth^  it  would  make  it  a  devise  iny^^  to 
Sarah.  And  as  this  could  not  be  ^effectuated  without  con- 
struing the  inheritance  to  be  given  to  Sarah^  it  raises  a  very 
violent  presumption  **  That  the  testator  intended  her  an  estate 
"  of  inheritance.'*  He  just  mentioned,  in  delivering  this  part 
of  his  opinion,  the  case  of  Shaw  and  Weigh. 

But  the  case  that  comes  nearest  to  the  present,  he  said^ 
though  not  exactly  up  to  it,  is  that  of  Heady.  Hatton^  2  Mod, 
25.  Where  the  estate  was  given  **  Upon  this  condition^  that 
"  the  devisee  pay  unto  his  two  sisters  five  pounds  a-year:'* 
and  here,  the  words  amount  to  a  condition  **  That  she  pay  her 
**  sister  40«.  a-year."  Indeed  that  will  didnbt  direct  it  to  be  paid 
*'  Thereout^^  as  this  does:  but  that  was  a  devise  upon  a  con- 
dition to  pay  the  annuity;  (for  the  words  there  printed  in  a 
different  letter  from  the  rest  of  the  case  seem  to  be  the  vciy 
identical  words  of  John  Thatcher^*  will.)  And  judgment  was 
there  given  for  the  defendant:  for  that  **  The  estate  being  li- 
^^  mited  to  the  devisee,  and  charged  with  payments  to  the 
"  sisters  during  their  lives,  doth  plainly  prove  the  intention  of 
^^  the  testator  was,  that  the  devisee  8lK)uld  have  an  estate  in 
"  fee-simple." 

Mr.  Ashhurst  endeavoured  to  answer  this  case  by  that  of 
Ansleyv.  Chapman^  in  Cro.  Car.  157.  Where  William  Loci^ 
being  bound  in  an  obligation  **  That  40/.  should  be  paid  annu- 
"  ally  to  his  wife  during  her  life,"  made  his  will,  and  devised 
to  his  sons;  and  added,  that  his  devise  to  them  was  to  this 
purpose,  ^^  That  they  all  shall  bear  part  and  part-like,  going 
*^  out  of  all  his  houses  and  lands,  towards  the  payment  of  my 
**  wife's  40/.  per  annum  during  her  life,  which  lam  bound  to 
^^pay:  and  which  of  my  sons  refuse  to  bear  their  part,  I  will 
*'  that  he  or  they  shall  enjoy  no  part  of  my  bequest  given  unto 

•  them;  but  my  gift  given  unto  them  shall  go  to  Ae  rest  of 

'  my  well-willing  sons." 

The 
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The  true  answer  to  that  case  is,  that  the  charge  to  the  wife        1 7P4. 

is  not  imposed  by  the  will;  but  the  will  gives  it  an  additional  b^ddblbt 
security;  for,  the  testator  stood  previously  bound  to  pay.  the  ^^ 

annuity-  Leppino- 

Mr.  Ashhurst  also  contended,  that  the  annuity  payable  to 
Elizabeth  Boreham  would  determine  upon  the  death  of  Sarah 
Boreham^  the  devisee;  in  the  same  manner  as  Robert  Bore- 
ham's  annuity  would  determine  upon  the  death  of  Clement. 

But  ClemenCs  death  only  changed  Robertas  annuity  into  an 
interest  in  the  third  part  of  the  estate :  for,  Robert  ooreham 
the  aunuitant  upon  Clement^  and  Robert  Boreham  one  of  the 
three  reversioners  after  Clement^s  decease,  seem  to  be  the 
same  person.  But  if  not,  yet  still  there  is  a  great  difference  be- 
tween the  two  devises.  The  devise  to  Clement  was  expressly 
for  his  life:  the  devise  to  Sarah  had  no  such  restrictive  words. 
I  think  the  testator  did  not  intend  that  Elizabeth^ s  annuity 
should  drop  with  Sarah's  life  :*  if  he  had  intended  that,  he  •  vide.post. 
would  have  expressed  himself  otherwise  than  he  has  done.      See  p.  1542. 

m  margine. 

At  all  events,  the  plaintiff  seems  intitled  to  the  estate. 

On  the  2d  point — ^The  case  is  extremely  clear.  It  depends 
upon  the  nature  of  copyhold  estates. 

FoRHE&LY,  copyhold  estates  were  mere  tenancies  at  will; 
z  middle  estate  between  freeholders  and  villains:  at  length, 
they  acquired  stability^  by  custom.  The  lord  is  not  intitled  to 
his  fine,  till  admittance :  but  the  admittance  is  merely*yirm.  •  v.  post. 
On  a  surrender  of  a  copyhold,  the  estate  remains  in  the  sur-  Noden  v. 
tenderer^  till  admittance.  The  lord,  by  the  custom,  has  only  fg'^Nove^lJbci 
a  customary  power  to  make  admittance  secundum  formam  et  xj^  accord. 
tffeetum  sursum-redditionis :  and  therefore  it  is  not  like  the 
case  of  feoffees  to  uses,  at  common  law.    And  although  the 
lord  grant  the  land  over  by  copy  to  another,  this  is  all  without 
any  warrant :  for,  notwithstanding  this,  the  lord  may  make 
admittance  according  to  the  surrender;    and  this  shall  be 
g'ood;  and  he  who  is  admitted  shall  be  in,  by  him  who  made 
the  surrender.  The  estate  must  be  according  to  the  surrender^ 
and  not  according  to  the  admittance.    This  is  a  known  and 
common  doctrine;  and  is  laid  down  fully,  jn  Coie*s  Copyhold 
Cases  J  4  Co.  28.  b. 

The  present  admittance  was  upon  a  descent:  for,  the  plain- 
tiff and  her  sister  Ellen  held  in  coparcenary.  The  defendant 
could  traverse  nothing  here,  but  the  grant  which  the  plaintiff 

had 
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hod  a]ted^|[ed  in  her  replkattoii*  And  if  At  was  n$t  heir,  the 
ttdmittgaace  of  her,  as  such,  is  oot^« 

He  then  stated,  at  large,  the  case  ot  Humb^rton  v.  fforvgit^ 
in  Jffob.  72.  and  observed  that  there  is  a  material  difieretice 
tetween  a  feoffment  and  a  gr<mt.  In  a  feoflment,  the  Hvery 
k  ^6  material  part,  and  transfers  the  possession*  If  cmolfcer 
lyerson  was  i&  possession,  both  the  feoffhi^it  and  livery  would 
oe  void;  even  though  the  feoffment  was  by  deed*  And  Mr. 
Ashhursfs  case  fcited  outof  fir^«  Abr.  General  Issue  73)  ap- 
plies to  this,  "  That  where  a  feofiment  is  totally  voti^  it  may 
**  be  given  in  evidence  upon  a  plea  of  nonfeoffceolt^ 

^^  Ifon  ctmce^sff^  puts  the  opeaatiok  of  the  ^^raiitm  ^ueft- 
"Atnu  If  a  num  pleads  a  grant  from  die  crown  under  the  g^reat 
aecd ;  and  the  bdier  pleads  ^^  Non  conceeeit;^^  in  this  case  the 
^ettere  patent  are  confessed;  but  the  ejfect  and  o/teration  <£ 
ihem  is  denied:  the  effect  of  that  issue  of  "  non  conceeak/^ 
is,  that  &e  crown  had  nothing  in  the  land;  or,  thi^  the  tense* 
mettts  did  not  pass  by  the  letters  patent.  So  is  Jfynde^s  case 
in  4  Co.  71  b.  and  EderCs  case  in  ^  Co.  15  b.  expressly. 

A  grant  without  right  is  absolutely  void. 

Ir  Sarah  took  a  fee  imder  the  will,  then  the  admissioii^ 
the  pUuntiff  in  fee  is  good,  and  all  is  right :  but  if  Sarah  took 
onljr  an  estate  for  life  under  the  will,  then  die  grant  to  the 
][>laintiff  was  void,  and  the  grant  to  the  defendant  LeppUng^ 
\vell  would  be  substantictted;  he  claiming  under  the  heir  aft 
law  6f  the  testator;  and  Leppingtuell  would  not,  in  thta  case, 
be  a  wrong-doer. 

Therefore  4f  it  had  rested  on  thaty  I  should  think  that  the 
vidi€^ty  emd  operation  of  the  grant  would  have  come  in  qpitts^ 
tion  upon  this  issue. 

On  the  other  hand,  if  she  took  an  estate  of  inheritance  (as 
wehold  that  she  did,)  this  totally  varies  the  case.  For,  then 
the  plaintiff  had  a  good  tide  under  her  devbe  and  the  subse- 
quent descent;  and  Leppingwell  could  have  none  under  the 
heir  at  law:  zxiA possession  alone  would  be  sufficient  for  her  to 
maintsun  this  action  against  Leppingwell;  though  it  would 
not  have  been  so,  in  case  the  real  title  had  been  in  Lepping- 
well. 


Rule — 


That  the  posteu  be  delivered  to  the  PL AiNTirr. 

Bidleson, 
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BkUeson,  Esq;  Administrator  t^c.  v^i.  Whytd,  Esq;  ^^^^ 

UPON  mnday  the  ath  of  jW^vmfcr  1 763,  the  folWkig ^''^ . 
question  came  before  the  court,  (upon  an  adjoummeBt  JftSj  in  cpw"on 
over  from  Ac  preceding  Trinity  term;)  viz.  **  Whether  the  judgment  in 
^*'pknnHffin  a  writ  of  error  brought  upon  a  judgment  ob-  debt,  upon  a 
•*  tainedm  an  action  of  debt  commenced  in  this  court,  (upon  P"or  judgment. 
"a  former  judgment  obtained  here  bjr  the  administrator- ^  ^^*^|^' 
•*plahitiff's  intestate,  in  an  action  of  debt  upon  a  bond  con- 
"  ditioned  for  payment  of  money  ow/y,  (which  former  judg- 
"  ment  was  confessed  by  warrant  of  attorney^  was  or  was 
"not  obliged  to  put  in  bail  on  suing  out  such  writ  of  error; 
"  upon  the  statute  ofZ  J.  1.  c-  8:'*  (For  it  was  agreed  not  to 
be  within  the  statutes  of  13  C.  2.  st.  2.  c.  2.  or  16, 17  C.  2. 
€•  8.  which  extend  only  to  writs  of  error  after  verdictf) 

The  rule  was  upon  the  administrator-plaintiff,  to  shew 
cause  why  the  return  of  the  writ  of  capias  ad  satisfaciendum 
issued  in  this  cause  should  not  be  set  astde^  and  the  proceeding 
against  the  bail  of  the  defendant  stayed^  wiidi  costs  to  be  taxed 
by  Mr.  Owens;  and  in  the  n>ean  time,  further  proceedings  to 
bestvyed. 

The  case  was  this,  as  to  the  facts— ^The  administrator* 
pUrtiFs  intestate  had  brought  an  action  of  debt  in  this  court, 
for  5501  upon  a  bond  conditioned  for  payment  of  money 
onhfi  and  obtained  judgment  for  the  penalty,  by  covFKssloy, 
upon  ft  warrant  of  attorney  giyen  for  that  purpose;  (so  that 
there  was  no  bail  then  put  in;)  and  afterwards  died.  Then  his 
admmistrator  (the  now  plaintiff)  brought  a  second  action  of 
debiy  in  this  court,  grounded  upon  that  former  judgment  ob- 
tained by  his  intestate:  to  which  second  action  the  defendant 
pvtki  bail;  and  then  pleaded  ^^That  the  intestate  had  not  bona 
^miMRa  &fc.:  and  therefore  the  prerogative  aidministration 
"  wga  voidm^^  This  plea  was  over-ruled  on  demurrer:  and  the 
adninistrator  thereupon  hadyW^m^f. 

Dfon  this  9^072^  judgment,  the  defendant  brought  the  pre- 
sent writ  of  error:  without  entering  into  such  a  recognizance 
as  is  required  by  3  y.  I.e.  8.  The  attorney  for  the  plaintiff 
ftiie  administrator)  conceiving  that  execution  was  not  stayed 
by  this  writ  of  error,  for  want  of  such  a  recognizance,  pro- 
ceeded to  get  the  ca9  sa.  returned,  and  went  qn  against  the 
defendant's  bail,  in  the  same  manner  as  if  no  writ  of  error 
had  been  brought*  And  the  question  was  "Whether  he 
"^  was  or  was  not  regular  in  so  doing*^ 

The 
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The  words  of  3  y.  I.e.  8.  (intided  "  An  act  to  avoid  un- 
■*  *'  necessary  delays  of  execution")  are  "  That  no  execution 
"  shall  be  stayed  or  delayed  upon  or  by  any  writ  of  error  or 
*^  supersedeas  thereupon  to  be  sued,  for  reversmg  any  jadj- 
^  ''  ment  in  any  action  or  bill  of  debt  iyx)n  any  sinrk  bond  fir 
^^  debty  or  upon  any  obligation  with  condition  tor  the  /w- 
^^  ment  of  money  only ^  or  upon  any  action  or  bill  of  debtor 
**  rent^  or  upon  any  contract^  sued  in  any  of  his  Hig^incss'! 
^*  courts  of  record  at  Westminster^  or  6f c.  &f c;  urdm  sudi 
'*  person  or  persons  in  whose  name  or  names  such  writ  of 
"  error  shall  be  brought,  with  two  sufficient  sureties  yc.sbB 
"  first  £9*c.  be  bound  ls?c.  by  recognizance  i^c.  to  prosecute 
"  with  effect  is?c.  and  also  to  satisfy  and  pay  &?c.  all  and  sin- 
"  gularthe  debts,  damages  and  costs  upon  the  former  judg- 
^^  ment  and  all  costs  and  damages  to  be  also  awarded  for  die 
"  sjfaie  delaying  of  execution." 

Mr.  Solicitor  General,  Sir  Fletcher  Norton^  on  behalf  of 
the  plaintiff  in  error,  argued,  that  he  was  not  obliged  to  cittT 
into  ^my  recognizance,  in  the  present  case ;  and  4at  the  frit 
of  error  (when  allowed)  being  a  supersedeas  at  common  laf, 
the  plaintiff 's  *t/^*^ywen^  proceedings  were  conscquendyirrf- 
gular^  and  must  be  set  aside  as  being  so:  for,  this  was  not 
within  any  of  the  4  cases  specified  in  3  y.  1.  He  conlincd 
himself  to  this  statute :  for  that  it  could  not,  he  said,  be 
within  either  13  or  16  C  2.  because  it  was  not  after  verdict 
And  he  cited  2  Bulstr.  53.  GilUng  v.  Bakery  as  an  aatoitv 
for  him  upon  the  reason  of  itj  where  Mr.  Justice  DoUff^ 
says  "  That  debt  for  arrearages  of  an  account  before  auton 
**  is  clearly  out  of  this  statute;  for^  this  is  a  debt  gf^MfU 
"  upon  record?"^  Now,  so  is  the  present  debt  a  debt^7"»«» 
upon  record. 

He  added,  that  this  statute  of  3  J.  1.  had  been  alfijf* 
construed  strictly ^  and  never  extended  by  equity:  and  he  itff 
ed,  that  there  was  the  less  reason  for  it  in  the  present  case, 
because  an  action  of  debt  brought  upon  a  former  judgmcflU 
a  hard  and  oppressive  action,  and  ought  not  to  be  encourap* 

Therefore  he  prayed  to  make  the  rule  absolute. 

Mr.  Stowe  and  Mr.  Wallace^  contra^  on  behalf  of  the  afr 
ministrator,  (who  was  plaintiff  in  this  court,  and  defendmt* 
error,)  agreed  that  the  case  was  not  within  the  statutes  of  1* 
&  16  C.  2.  because  there  had  been  no  verdict:  but  ihcy  in- 
sisted, that  the  plaintiff  in  error  was  within  3  J*  I'f'JJ* 
And  that  the  plaintiff's  proceedings  were  not  stayed,  wj 
want  of  the  recognizance  which  ought  to  have  been  entered 

into  as  is  directed  by  that  statute.  _ 
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They  said,  that  this  was  an  action  upon  a  contract;  and 
that  the  practice  was  to  enter  into  stich  recognizance^  upon  ' 
suing  out  a  writ  of  error  to  reverse  a  judgment  in  an  action 
of  Mt  upon  a  former  judgment:  and  they  cited  and  relied 
on  two  cases,  viz.  1  Lev.  260.  Sir  Theophilus  Biddolph  v.  Tern- 
ple^  and  Lucas  281.  Hammond  v.  Webby  B.  R.  HiL  \  G.  U 

They  denied,  that  this  act  ought  to  be  construed  strictly 
and  not  equitably:  and  they  denied,  that  there  was  any  vex- 
ation at  all  in  this  case;  because  the  ori^nal  plaintiff  being 
dead  after  the  first  judgment,  the  administrator  was  obliged 
to  institute  some  process  to  revive  it;  and  this  method  was 
safer  than  a  scire  facias^  which  might  have  occasioned  the 
defendant  to  run  away,  and  then  the  plainti£F  would  have  had 
no  badl  at  all,  as  there  was  none  in  the  first  action,  where  the 
judgment  was  confessed. 

Sir  Fletcher  Norton  observed  upon  the  case  in  1  Lev.  260. 
That  if  it  was  not  a  contract  in  its  original  nature,  it  could 
not  be  made  so  by  the  judgment  of  the  court. 

The  Court  desired  to  be  informed  of  the  PRACtiCE; 
for  they  thought  it  a  case  that  must  very  frequently  occur  : 
and  they  directed  the  master  to  inquire  into  it. 

To  which  end,  it  was,  for  the  present,  adjourned. 

Upon  Wednesday  2^^  of  January  1763,  Lord  Mans- 
field communicated  to  the  bar,  and  particularly  to  the  coun- 
sel concerned  in  this  case,  that  this  matter  had  been  consi- 
dered by  the  court,  and  been  very  carefully  looked  into 
during  me  recess,  particularly  by  Mr.  Justice  Denison;  and 
that  it  appeared  to  be  a  vexata  qucsstio;  and  had  been  differ- 
ently determined;  viz.  in  10  Ann.  B.  R^  ^^  That  there  should 
•<bc  KO  bail:'*  and  in  2  6.  1.  C.  B.  temp.  Lord  Ch.  J.  King^ 
•*  That  there  should  be  bail:"  so  that  there  were,  upon  the 
J  point,  contrary  resolutions  of  the  two  courts* 
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Therefore  this  court  intended  now  to  consult  all  the  judges: 
because  it  is  a  very  wrong  thing,  to  have  different  rules  in 
dtftrent  courts,  upon  the  same actof  parliament.  He  said, 
that  k  had  been  agitated  in  C.  2d's  time;  but  not  determined 
dB  10  Ann. 

Cur.  advisare  vult. 


1764. 


BlBLESON 

V. 
WntTEL. 


Vol.  hi. 
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1764.  Lord  Manspi^lp  );xow  ddiver^d.  th^ ppituon  of  dhe 

"*"^~~~~ court  upon  this  case:  declaring,  at  the  same  time,  that  tke 
^^  opinion  of  all  the  judges  hud  been  taken  Upon  it. 

Whytel.  He  premised,  that  there  was  no  doubt  but  that,  in.thp 
present  case,  the  original  action  required  baiL  But "  WW» 
"  there  ought  to  be  bail  on  the  writ  of  error  brought  upoo 
•*  the  second  judgnxent,  or  not,''  diere  ha^  been  difereat 
opinions  in  the  two  cour^,  of  kingls  .bench  Bndjccmftmpkfn 
the  court  of  king^s  bench  had  been  of  opinion*^ That M 
"was  not  necessarjV'  the  xommon  pleas, "That  ittw.* 
This  court  held  it  not  to.  be  necessary,  in  a  case  \tfitm 
^  Sec  S.  C.  but  Goodwin  and  Goodtvin^*  in  the  10th  of  ^i$een  Jnne;  ni  this 
Jj**^^  P- !"^'-  was  on  fUll  consideration.  But  the  court  of  tom^mflm 
mein,  title  b^il,  ^^^^  ^f  ^  different  opinion,  in  a  case  which  came  before  them 
letter  L.  p.  34.*  in  Lord  Ch.  J.  Kings  time,  between  L^pson  and  Jmkrm  in 
2Tiddll09.  the  2d  of  King  G.  1.  There  had. been  mdgment  jn  *« 
court,  in  an  action  of  debt  on  a  mutuatus^  brought  Aerc.  h 
action  of  debt  was  brought  upon  that  judgment:  ^  the 
plaintiff  obtained  judgment  in  that  second  action.  Upon  Mtf 
second  judgment,  a  writ  of  error  was  brought:  and  theqtici- 
tion  before  them  was  "  Whether  there  should  be  bai  Wjen 
upon  bringing  that  writ  of  error."  It  was  objected,  "ilit 
*'  the  statute  of  3  y.  1.  c.  8.  does  not  extend  to  writs  of  error 
*' brought  upon  actions  of  debt  on  judgments;^  anditf» 
urged,  that  the  statute  ought  to  be  literally  construed;  ml 
that  the  practice  was  so.  The  court  of  common  pleat  W 
"  That  the  CONTRACT  was  iiie  foundation  of  the  whole;  ui 
"that  if  bail  might  be  required  in  tYit  first  acdonthcnttat 
*'  ought  to  be  bail  given  upon  bringing  the  writ  of  enor:»l 
"  therefore  they  were  of  opinion,  in  that  case,  that  bail  W(fi^ 
"  to  be  given."  And  they  took  notice,  that  the  practiced 
not  settled:  for,  this  court  did  not^  in  such  cases,  reqiurebai 
but  they  did. 

All  the  judges  now  hold  "That  bail  is  hot  rcquiatc, 
"  upon  bringing  a  writ  of  error  upon  a  judgment  Id  an  acO<« 
"  ciA^t  founded  upon  d  prior  judgment.^ 

For  they  hold— 1st.  That  the  contractus  ErriKGTJKW 
by  the  first  judgment.  2dly.  That  a  judgment  is  no  c«- 
TRACT,  nor  can  be  considered  in  the  light  of  a  contract:  fa 

judicium  redditur  in  invitum.  3dly.  Another  reason  why  W 
can  not  be  insisted  upon  is,  that  an  action  of  debt  upon  a 

judgment  is  an  action  of  a  superior  nature  to  an  actioo» 
debt  upon  bond,  or  any  of  the  other  actions  particular^ 
specified  in  this  statute  of  3  7.  1.  and  therefore  shall  iw^« 
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included  in  it;  agreeably  to  the  reasoning  used  in  the  arch* 
biahop  of  Canterburies  case  in  2  Rep*  46  b.  "  That  ifxht ' 
^^  makers  of  the  statute  had  intended  th^t  it  should  have  ex- 
"  tended  to  this  action  of  a  superior  nature  to  those  which 
"  are  specified  in  it,  they  would  have  beg'un  with  it,  and  would 
**  have  mentioned  it  frior  to  those  of  an  inferior  nature." 
4thly.  Another  reason  is,  that  this  statute  ought  rather  to  be 
taken  literally^  than  extended.  There  was  a  case  of  Taylor 
V.  Baierj  in  M  29  Car.  2.  B.  R.  (reported  in  3  Keble  802.) 
where  HoU^  upon  this  statute,  prayed  bail  in  error  upon  a 
judgment  ^ven  in  an  action  of  debt  on  judgment:  but  Mr» 
Justice  Wild  saidv  ^^  That  this  statute  extends  not  to  execu- 
^  tors,  nor  to  judgments;  but  ought  to  be  literally  taken; 
•*•  especially ,  iixt  practice  ever  since  having  been  not  to  put  in 
^  bail;  and  the  enumeration  is  only  of  debts  of  an  infe- 
"  rior  nature." 

If  it  should  be  thought  strange,  that  bail  should  be  re- 
quired  when  the  action  is  only  upon  a  contract^  and  should 
not  be  required  when  the  action  is  upon  9^  judgment^  which 
19  of  so  much  higher  a  nature;— --The  answer  is,  ^^  That  in 
**  the  former  case,  the  legislature  have  required  it;  in  the 
"  lattei",^  they  have  not^^  unless  a  judgment  could  be  esteem- 
ed a  contract^  (which  we  think  it  can  not.) 

This  is  therefore  a  'casus  omissus:  and  the  statute  is  not 
to  be  extended  by  construction;  because  actions  of  debt  on  . 
judgment  are,  in  general^  oppressive;  though  there  may  be 
some  particular  cases  where  they  may  furly  be  accounted  for. 

For  these  reasons,  all  the  judges  are  of  opinion,  "  That 
*'  diough  in  the  original  action  bail  was  requirable,  yet  it 
**  ought  not  to  be  required  on  writs  of  error  upon  actions  of 
'*  debt  brought  on  suchjudgments.^^ 

So  that  this  point  is  now  settled  for  the  future. 


1549 
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The  Rule*  there£3re  for  setting  aside  the  return   of*V.  tute/p. 
the  ca*  scu  and  staying  proceedings  against  the  bail,  1^^* 
must  be  made  absolute  ;  but  not  with  costs* 

V.  post,  1566.  (the  first  case  of  next  term,  Trinder  v. 
Watson  et  al.) 

Wilson 
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1764. 


(1  Black   Ree- 

^'esday.iojuiy  W^lson  and  Another  vers.  Smith. 

1764.    *  __«— . 

Insurance  free   nP'HIS  was  ^  action  on  the  case  brought  upon  a /^^/fcy 

from  average,       Jt     of  insurarice^  for  the  recovery  of  56/.  19^.  and  Sd.  per 

doet*n(^exten'd  ^^^^*  ^^^^S  ^^^  ^amage  received  by  a  cargo  of  wheat  on 

to  damage  to     board  the  Boscaiven^  insured  at  and  from  Lancaster  to  Rot- 

the  gooda  in  a   terdam:  which  \^heat  was  valued,  by  agreement,  at  30.  per 

c^'*"^*  rp  quarter."  The  policy  was  in  the  ordinary  form.  The  premium 

Rep.  22^  ^^s  5  guineas  per  cent,  and  in  case  of  loss,  the  assured  to 

^ate  2  per  cent.  And  the  assurers  to  be  free  from  average 

under  three  pounds  per  cent;  unless  general^  or  the  skip 

shall  be  stranded. 

The  policy  was  thus  imderwritten— 

"  N.  D.  Com  and  fish  are  wammtedyr^^  from  etoe- 
"  rage^  unless  general,  or  the  ship  he  stranded. 
^^  Sugar,  tobacco,  hemp,  flax,  hides  and  skins  are  war- 
**  ranted  free  from  average  xmAiexfive  pounds  per  cent; 
♦*  and  all  other  goods,  free  from  average  under  three 
"  pounds  per  cent;  unless  general,  or  the  ship  be 
"  stranded.'' 

Warranted  well  in  port  the  16th  day  of  February  1760. 

The  defendant  underwrote  this  policy  for  100/.  on  20th 
February  1760. 

The  defendant  having  pleaded  the  general  issue,  the  cause 
came  on  to  be  tried  at  Guildhall^  London^  on  the  15th  of  Fe- 
bruary 1764,  before  hor A  Mansfield. 

The  ship,  with  her  cargo,  being  wheat  belonging  to  the 
plaintiffs,  sailed  from  Lancaster  the  2l8t  of  February  1760. 

After  her  departure  from  Lancaster^  and  before  her  sm- 
V9\2it  Rotterdam^  to  yvit  on  the  22d  day  oi  February  1760, 
sailing  and  proceeding  on  her  voyage,  s^  met  vfiii^iz,  violent 
storm^  and  was  by  and  through  the  force  of  winds  and  stormy 
Weather  obliged  to  cut  away  and  leave  her  cable  andKH^ 
CHOR^  for  the  safety  of  the  ship  and  cargo;  and  was  also  ^rro^- 
ly  damaged^  and  obliged  to  run  to  the  first  port  (being  Liver- 
pool) to  refit;  and  that  the  expence  of  refitting  toe  ship 
amounted  to  SSl.  ISs. per  cent. 

That  the  hatches  of  the  said  ship  were  not  opened  at  Liver- 
pool: but  the  ship,  being  refitted,  on  the — day  of  Feb.  1 760, 

sailed 
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saSed  from  Uverpool  for  Rotterdam  with  the  cargo,  and  ar-       1764. 
rhred  diere  on  the  —^  day  of  February y  and  Acre  landed     ^^^^ 
her  cargo  of  wheat.  ,^  Another 

V. 

That  upon  unloading  the  wheat,  it  appeared  that  it  had  re-       Smith. 
ceived  damage  by  the  said  storm^  to  the  amount  of  56/.  19^. 
Zd.  per  cenU 

The  SINGLE  QUESTION  was  (upon  the  true  construction 
and  meaning  of  the  words  ^^free  from  average,  unless  ge- 
**  NEKAL,  or  the  ship  be  stranded,")  "  Whether  the  plaintiffs 
*^  can,  under  the  circumstances  of  this  case,  recover  in  this 
^*  action,  for  the  damage  of  56/.  19^.  8^.  per  cent.^  (the  38Z» 
XSs.per  cent,  not  being  disputed.) 

On  Friday  25th  of  May  last,  Mr.  Dimning  argued  for  the 
plaintiffs,  the  insured:  and  Mr.  Morton^  for  the  defendants, 
the  under-writers. 

Mr.  Dunning^ s  argument  tended  in  general,  to  shew  that 
these  words  amounted  to  a  condition;  which  condition 
would  render  it  iree  from  average,  unless  in  two  events,  viz, 
a  general  average,  or  the  stranding  of  the  ship:  but  if  either 
of  these  two  events  happened,  then  to  be  liable  to  average. 
Whereas  Mr.  Morton  endeavoured  to  shew,  that  they  ought 
to  be  considered  as  an  exception  only;  viz.  to  be  free  from 
average  in  all  other  cases  but  these  two. 

Both  agreed  in  the  fact;  ^^  That  a  storm  arose;  and  that  the 
*^  ship  was  obliged  to  cut  away  her  cables  and  leave  her  an- 
^^  cbor;  and  that  the  wheat  was  greatly  damaged;  and  that  the 
**  average  loss  on  the  wheat  would  amount  to  a  large  pro- 
**  portion  per  cent.^^ 

Neidier  side  cited  any  common-law  cases.    ^ 

Mr.  Dunning  said,  that  this  clause  now  in  question  as  to 
it's  construction  and  meaning,  was  first  introduced  about  the 
year  17^9:  before  which  time,  he  said,  insurers  were  liable 
taevertf  injury  that  happened  to  the  goods  insured.  Thb  * 
danse,  or  memorandum  was  introduced,  he  said,  to  deliver 
the  insurers  from  small  averages;  and  was  thought  to  be  a 
better  method  of  attaining  that  end,  than  adapting  the  pre- 
mium to  the  nature  of  the  commodity,  as  it  might  happen 
to  be  more  or  less  liable  to  perish  or  sujfcr;  (which  method 

would 
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tr64f       would  have  made  thcf  policytoo  tomplicated;  iand  which  the 
WiLsov     -'^^^  *w^  ^  fi"*  tried,  but  aftenrards  ^dtered*) 

and  Another  jje  said  that  both  the  insurer  and  insured  ought  to  resoit 
gj'^  to  the  bodt/  of  the  policy:  from  whence  the  meaning  of  the 
parties  would  s^pear  to  be  "  That  no  average  under  3  per  cent. 
**  should  be  demanded  upon  some  commodities;  nor  under  5 
"  fer  cent*  upon  others;  and  that  com  and  fish  should  be  sub- 
^^  ject  to  no  aver^  at  all,  (as  bemg  more  perishable  and  da- 
^^  mageable  commodities,)  unless  in  one  of  two  cases,  viz. 
^^  wh^  there  8lR>uld  hiqipen  a  general  one^  or  that  the  ship 
"  6e  stranded.'' 

General  average  must  arise  from  some  act  done  to  avert 
^eat  danger,  or  some  distress,  where  part  is  destroyed,  to 
save  the  whole;  and  therefore  a// ought  to  contribute. 

Here  was  a  general  average,  within  the  true  meaning  and 
intention  of  this  policy.  Ordinances  oi  France  1681  Hb.  3.  c 
7./.  81.  Here,  one  of  the  events  has  happened;  namehr,  a 
general  average:  and  therefore  the  warranty  ^^  free  from 
^^  average"  can  not  take  place  at  all,  in  this  case. 

Mr.  Morton  argued  that  the  meaning  and  intenuon  of  this 
policy  was,  that  the  insurers  should  not  be  answerable  for  any 
partial  loss  or  damage  to  the  goods  insured. 

The  words  in  question  carry  a  plain  and  obvious  sense; 
and  are  an  exception  out  of  the  contract.  Their  construction 
stands  upon  it's  own  bottom. 

A  general  average  is  a  general  contribution  of  the  owners 
of  die  goods  on  board,  (where  part  is  destroyed,  to  preserve 
the  whole,)  in  proportion  to  theu*  concern.  If  another  man's 
goods  had  been  thrown  over-board  to  save  the  whole  cargo, 
die  owners  of  the  wheat  must  then  have  been  liable  to  general 
average,  in  proportion  to  the  value  of  their  wheat.  If  the 
ship  had  been  stranded,  the  insured  might  have  abandoned. 
Upon  a  general  average^  the  insurer  stands  in  the  place  of 
the  owner  of  the  goods:  and  upon  a  total  loss^  he  is  inthled  to 
what  may  be  saved.  An  average  is  a  contribution  by  non-suf- 
ferers, towards  the  loss  of  those  who  have  suffered  for  the 
preservation  of  the  whole.  But  there  is  nothing  in  the  pre- 
sent case  that  can  render  the  insurers  liable  to  an  average  ci 
57  per  cent,  on  this  wheat  thus  insured  hy  them.  They  are 
liable  only  to  the  general  average  arising  from  the  loss  of  the 
cable  and  anchor:  they  can  dot  be  liable  to  a  double  general 
average. 

Mr. 
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.  Mr.  Dunmng^  in  hia  reply,  observed,  that  tfiis  could  not  be       1764, 
considered  as  an  exception;  because  it  was  not  part  of  what     \^,i,go„ 
had  been  before  specified.  ^,^^1  Another 

Uherius  Conci&um.  ^  ^• 

Smith. 
This  case  was  argued  a  second  time,  on  Tuesday  the  26th 
of  yune  1764,  by  Sir  Fletcher  Norton  (attorney  general)  for 
the  plaintiffs,  and  Mr.  Serjeant  Burland  for  the  defendant. 

V    Sir  Fktchety  first  observing  diat,  stricdy,  the  plaintiffs  , 

would  be  tntitled  to  recover  upon  the  general  average,  yet  ac- 
knowledged that  the  question  meant  to  be  left  to  the  court 
turned  only  upon  the  construction  of  the  words  in  the  N.  B. 
at  the  bottom  of  the  policy,  "  Free  from  average,  unless 
*'  general  or  the  ship  be  stranded.^ 

And  he  contended,  that  the  true  construction  must  be  diis 
— ."  TTiat  wherever  there  is  a  general  average,  or  in  case  die 
*^  ship  be  stranded,  all  other  partial  averages  should  (if  either 
**  of  those  two  events  hdppened)  be  let  in,  upon  thete  perish- 
**  aWe  goods ;  just  as  if  there  had  been  no  clause  oi  freedom 
^^  front  average^  at  alL"  Such  clause  meant  nothing  more,  he 
said,  than  to  guard  the  insiurer  against  such  inherent  loss  as 
might  arise  from  the  nature  of  the  commodity  insured.  It 
means,  that  the  insurer  $hall  be  free  from  all  such  petty  losses 
too,  as  necessarily  arise  in  the  course  of  the  vo3rage. 

But  it  can  never  mean  to  discharge  the  insurer  from  special 
injuries  by  storms,  and  winds,  or  from  all  average*lo8ses  aris- 
ing Mrithin  the  ordinary  perils  of  the  voyage;  or  that,  where  ^ 
there  is  a  general  average  which  the  ship,  freight  and  cargo 
must  aH  be  contributory  to,  he  should  only  be  liable  to  that^ 
be  it  ever  so  trifling  and  inconsiderable.  For  this  would  be 
no  insurance  at  aU:  the  under-writer  would,  according  to 
this  narrow  construction,  run  litde  or  no  risque,  upon  an  in- 
surance of  perishable  goods. 

He  asserted,  that  the  practice  of  merchants  and  the  deter- 
miBation  of  courts  of  justice  were  (both  of  them)  agreeaUe 
to  the  construction  that  he  contended  for:  and  moreover, 
ihat  the  premium  taken  upon  these  insurances  bore  propor- 
tion to  this  greater  risque. 

He  mentioned  a  case  before  Lord  Ch.  J.  Ryder  in  1754,see7  Term  * 
between  Cantillon  an4  The  London  Assurance  Company^  upon  Rep.  233. 

an 
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1764*       an  ifisurance  of  corn,  with  such  a  dauae  as  this  is:  and,  die 

~  ship  being  stranded,  the 'plaintiff  (the  insured)  recovered  an 

and  Another  average-loss  of  about  80  per  cent,  ^or,  Lord  Ch«  J.  Ryder 

^^  and  a  special  jury  looked  upon  this  as  a  condition;  and  that  by 

/  Smith.      ^^  ship's  being  stranded,  the  insurer  was  let  in  to  claim  his 

whole  partial  average-loss.'  After  which  determination,  that 

company  (he  said)  had  altered  that  clause  in  their  insurances, 

by  omtfing  the  words  "  Or  the  ship  be  stranded." 

Where  the  ship  is  stranded,  tlie  damage  may  happen  to  be 
such  as  would  render  itimposaible  to  distinguish  how  much 
of  it  arises  from  the  stranding  of  the  ship;  and  how  much  of 
it,  from  the  perishable  nature  of  the  commodi^. 

Mr.  Serjeant  Burland,  contra^  on  behalf  of  the  defendant, 
contended,  that  these  words  were  to  be  construed  as  an  ex- 
ception, not  ^  a  condition:  the  insurer  is  not  to  pay  any 
average  at  all^  unless  in  case  of  a  general  calamity.  It  is  a  ge- 
neral discharge  from  all  average  whatsoever,  ^^cce^^inthe 
two  cases  particulai^ly  specified:  (which  two  specified  case^ 
are  quite  d'lstinct  and  unconnected.) 

The  general  contribution,  and  particular  average  have  no 
connexion  with  each  other. 

The  stranding  of  the  ship  is  considered  as  a  total  loss:  and 
the  insured  may  abandon. 

He  alledged,  that  the  premium  was  paid  in  proportion  to 
his  construction;  and  not  to  Sir  Fktcher*s. 

Sir  Fletcher^  in  reply — With  regard  to  the  premium — ^The 
premium  here  taken  was  adequate  to  the  common  and  ordi- 
nary premium:  therefore  so  also  ought  the  risque  to  be. 
Whereas,  upon  their  construction,  the  under-writer  would 
be  upon  a  better  and  more  advantageous  foot,  upon  insuring 
perishable  goods,  than  upon  insuring  bale-goods,  though  the 
premium  he  receives  on  each  is  the  same. 

Here  is  a  connexion  between  the  average-loss  in  particu- 
lar, and  the  general  average:  for,  the  same  storm  that  occa- 
sioned the  general  average,  was  also  the  occasion  of  the  par^ 
ticular  damage. 

Thus  far  indeed  is  true,  but  no  further;  *'  That  we  could 
"  have  had  no  claim  to  any  average  at  all,  unless  one  of  two 

"  specified 
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^specified  cases  had  happened."  But  as  one  of  them  has 1764. 

haj^ned,  we  are  thereby  kt  in  to  claim  particular  average.      Wilson 

The  Case  was  ordered  to  stand  over  for  the  opinion  ^^  Another 

of  the  court.  ^  ""' 

Smith. 

And  on  this  10th  of  July  1764 — 

Lord  Mansfield  delivered  it,  to  the  following  effect. 

After  having  stated  the  case,  he  repeated  the  observation 
and  argument  insisted  upon  by  the  counsel  on  the  part  of  the 
plainti^,  "  That  the  warranty  to  be  free  from  average  ought 
^^  only  to  take  place,  if  neither  of  the  two  specified  events 
*'  should  happen :  but  if  either  of  the  two  specified  events 
^^  should  happen,  (if  eidier  the  ship  should  be  stranded,  or 
^^  any  thing  should  happen  which  created  a  general  average^) 
**then  the  warranty  to  be  free  from  average  was  thereby 
^DISCHARGED."  For  it  was  argued  and  insisted  upon,  by 
them,  that  the  words  were  in  the  nature  of  a  condition. 

But  they  are^i^^  to  be  construed  as  a  com&tionj  in  the  sense 
that  the  counsel  for  the  plaintifis  would  have  it  understood.  *.  -;^ 

Policies  of  insurance,  according  to  their  present  form, 
are  very  irregular  and  confused:  an  ambiguity  arises  in  them 
from  their  using  words  in  different  senses;  particularly,  in 
the  use  of  this  word  average. 

It  is  used  to  signify  a  contribution  to' a  general  loss:  and  it 
is  also  used  to  signify  sl  particular  partial  loss. 

Sir  Henry  Spelman,  in  his  Glossary,  under  the  word 
averagium^  says,  "  It  is  detrimentum,  c^uod  vehendis  merci- 
^bus  accidit;  ut  fluxio  vini,  frumenti  corruptio,  mercium 
^^  in  tempestatibus  ejectio:  quibus  addUntur  vecturae  sump- 
^  tus,  &  necessaris  ali«  impense.  De  averagiis  mercium  e 
^navibus  projectarum,  distribuendis,  vetus  habetur  statu- 
^  tum,  non  impressum,  cujus  exemplar  apud  me  extat."  (For 
my  own  part,  I  never  met  with  that  statute.) 

Whether  it  be  considered  in  one,  or  other  of  these  senses, 
it  will  not  serve  the  tum  of  the  plaintiffs,  in  the  present  case. 
For,  if  it  here  signifies  contribution,  the  insurer  is  to  be  free 
from  contributing,  unless  where  the  contribution  is  general. 
If  it  signifies  loss,  then  plainly  it  is  warranted  free  from  all 
.particuhrlosscs.  The  insurer  is  liable  to  all  losses  arising  from 
the  ship  being  stranded,  and  in  all  cases  where  there  is  a  gene- 

Vol.  III.  2  T  ral 
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1764.  ral  average:  but  all  other  partial  liMses  are  epiduded  by  Ae 

Wilson  ^^'^^s  terms  of  the  policy^ 

and  Another  j«,j£  London  Assurance  Company,  do,  in  all  their  poli- 

g  ^*  cies,  leave  out  this  clause  about  the  ship^s  being  stranded;  and 

*''^'*'  only  say,  *'  Free  from  average  unless  general*'* 

The  word  **  unless^  means  the  same  as  *'  except^  and  is 
920^  to  be  construed  as  a  condition,  in  the  sense  that  the 
counsel  for  the  plaintifis  would  put  upon  the  word  ^^  candi* 
"  tion:' 

The  words  "  free  from  average  unless  generdl^^^  eto  never 
mean  to  leave  the  insurers  liable  to  znj  particular  average. 

It  is  clear  that  the  plahitiffs  tmght  not  to  recover;  and  that 
the  judgment  ought  to  be  for  the  defendant. 

Judgment  for  the  Defendakt. 

(1  BUck.  Rep.  Harker  et  al.  vers.  Birkbeck  et  al. 

482.  s.  c.) 

Wednesdty»      'T^HIS  was  a  special  case  from  the  last  l^n^-assizes  for  the 

^"'^!  wS       A   county  of  Ycrk.  The  verdict  was  given  for  the  jriam- 

not  case,  lies      ^*-  but 

on  a  lead  mScf  There  was  a  rule,  by  consent, "  That  the  verdict  should 
^^be  subject  to  the  opinion  of  this  court;  and  if  that  opinion 
^^  should  be  for  the  plaindfis,  dien  they  were  to  be  at  Uberty 
<<  to  proceed  upon  it;  if  for  the  defendants,  then  die  verdict 
^^  to  be  vacated,  and  instead  thereof,  a  nonsuit  returned." 

It  was  an  action  of  trespass  upon  the  case;  wherein  the 
plaintifb  declare,  that  whereas  they  were  and  still  are  law- 
fully  intitled  to  and  ought  to  have  and  enjoy  the  sole  libbrtt 
AND  privilege  of  digging for  getting  and  raising  lead^ore^ 
and  taking  the  benefit  therecfy  within  a  certain  place  or  pbu 
of  ground  Ipng  and  being  in  Whitaside^  East  of.  the  old  faeld 
called  Grena  Fields  bounded  £sf  c,  as  is  particularly  stated  in  the 
declaration;  the  defendants  well  knowing  the  premises,  but 
intending  to  injure  the  plaintiflfs  in  this  behalf  and  to  deprive 
themof  all  the  benefit  and  advantage  ^getting  and  raising 
lead  and  lead-ore  within  the  said  place  or  plat  cf  ground 
within  the  limits  abovedescribedy  and  whilst  the  said pktirUiffs 
'  xuere  so  lawfully  intitled  to  get  lead^ore  there  as  aforesaid^  did 

sink  for  raise  and  get  a  great  quantity  (to  wit  100  ton)  of  lead- 
ore  within  the  said  place  or  plat  of  ground  within  ^eiimits 

above 
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above  described,  of  the  value  of  200/.  and  t€k>k  and  carried        1764. 
away  the  aame,  and  converted  and  di^K>aed  thereof  to  their  HARKBR"ctar 
own  use:  whereby  the  said  plaintifis  were  deprived  or  the  ^^ 

I^ENEPiT  AND  ADVANTAGE  which  they  might  and  otherwise    Birkbbck 
would  have  made  of  their  scud  liberty  and  privilege.  ^x  al. 

There  was  another  count,  containing  the  like  recital  and 
charing  the  like  facts  of  sinking  for  raising  and  getting  a 
great  quantity  of  lead-ore  within  the  said  plat  and  within  the 
fimits  above  described;  but  omitting  to  charge  taking  cany- 
ing  away  and  converting  it  to  their  own  use:  which  count 
lays  this  as  an  interruption  to  the  plaintiffs  in  the  exercise  of 
their  said  liberty  and  privilege  there,  of  digging  for  getting 
and  raising  lead-ore;  and  thereby  depriving  them  of  die  be- 
nefit and  advantage  which  they  might  and  otherwise  would 
have  made  of  their  said  liberty  and  privilege. 

The  defendants  pleaded  the  general  issue,  "  Not  guilty;" 
and  thereupon  issue  was  joined. 

The  case  stated  and  reserved  for  the  opinion  of  this  court 


That  Mrs.  Moore^  as  executrix  of  her  husband,  was  solely 
intitled  to  the  mines  and  veins  of  lead  and  lead-ore  within  the 
limits  mentioned,  in  the  declaration,  for  a  term  of  years  yet  to 
come.  That  she  had  no  interest  in  the  soil,  but  for  the  pur- 
poses of  digging  and  searching  for  lead  and  lead-ore  and 
working  the  said  mines. 

That  she  employed  one  Rosewame^  as  her  agent:  and  that 
he,  on  her  behalf,  and  the  plsuntiff  Marker  ^  on  behalf  of  him- 
self and  pardiers,  signed  3.writing  upon  plain  paper  without 
stampSy  m  the  following  words — 16th  yune  1761.  Memo- 
randum— ^*'  Mr.  Thomas  Rosewame^  agent  to  Mrs.  Frances 
Moore^  doth  let  or  set  to  John  Marker  and  partners,  to  raise 
"  lead'Ore  in  a  plat  of  ground  lying  and  being  in  Whitaside^ 
"  East  of  the  old  field  called  Grena-Mill.  This  plat  of  ground 
"  be^ns  at  a  gill  called  or  known  by  the  nanve  Long  Gill;  and 
**  from  Long  Gill  Mead  to  Pickerstone  Rigg^  which  is  the 
**  South-west  boundary  adjoining  to  the  duke  of  Bolton:  the 
**  North-east  boundary  of  this  plat  of  ground  begins  at  a  gill 
"  at  the  West  end  of  Birks  pasture,  known  by  the  name  of 
**  Will  Anton  Gill  Mead;  and  from  Will  Anton  Gill  Meady  to  a 
"  boundary  called  or  known  by  the  name  of  Migh  Barle^  ad- 
"  joining  to  the  duke  of  Bolton;  which  is  the  North-east 
'*  boundary  of  this  plat  of  ground.  John  Marker  Tcai  partners 

*'  do 
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1 764.       "  do  agree  to  pay  to  Mrs.  Frances  Moore^  or  her  agent,  ertery 

iilRKKaetal  **  *'^^^  ^"f  ^  \tzAy  both  at  the  ore-heardi  and  slag-heardi: 

^         '**  for  which,  Mr.  Thomas  Rosewame  doth  agree  to  let  the 

BiRKBECK    "  above  partnership  fugoe  the  said  ground  the  length  of  Mrs. 

ct  aL        *'  Moorrs  lease  she  now  has  from  me  crown;  Mrs.  moore  to 

^^  find  the  above  partnership  a  smelting-mill  in  good  repair,  to 

"  smelt  the  ore  the  partnership  shall  raise.  Mr.  Thomas  Rose- 

"  wame  or  any  other  agent  Mrs.  Moore  shall  appoint,  shall 

**  have  free  liberty  or  leave  to  inspect  the  sjud  workings, 

**  whenever  they  please.    The  above  partners  not  to  cease 

**  working  the  above-mentioned  ground  for  the  space  of  two 

*'  months ;  unless  hindered  by  water  or  some  other  unavoida- 

"  ble  accident.  Mrs.  Moore  is  to  carry  one  eighth  part  of  this 

"  bargain.'' 

It  further  appeared,  that  the  plaintiffs  have  worked  for  and 
got  lead-ore  there;  and  that  the  defendants  had  also  ^tff,  with- 
in the  limits  mentioned  in  the  declaration,  for  several  times 
within  the  time  mentioned  in  the  declaration,  to  search  for, 
and  thereout  had  raised  lead-ore:  upon  which,  the  plainti& 
had  brought  this  action  against  the  defendants,  for  disturbing 
the  plaintiffs  in  their  privilege  tmder  the  said  writing* 

The  above  writing  was  produced  and  read  in  evidence, 
WITHOUT  SEAL  or  STAMP;  being  the  ti^toz/  nuumer  of  mak- 
ing agreements  for  l^ad-mines  there. 

The  defendants  insisted, "  That  the  present  action  can  not 
^^  be  maintained :  that  if  any  action  could  be  maintained  in  this 
^^  case,  it  should  have  been  trespass  quareclausumfregit.^^ 

A  verdict  was  given  for  the  plaintiffs,  with  a  shilling  da- 
mage; subject  to  the  opinion  of  the  court  upon  the  following 
questions;  viz. 

1st.  Whether  the  above  action  can  be  maintained: 

2d.  Whether  the  writing,  not  being  stampty  could  be  given- 
in  evidence^  to  prove  the  plaintifi''s  right. 

This  case  was  first  argued  on  Friday  the  18th  of  May  last^ 
by  Mr.  Clayton^  onbehalf  of  the  defendants,  and  Mr.  Walker^ 
on  behalf  of  the  plaintiflfe;  anda^n,  on  Tuesday  the  26th  of 
Jiine^  by  Mr.  Morton  for  the  plamtiffs^,  and  Mr.  Wedderbume 
for  the  defendants. 

Mr.  Clayton^  for  the  defendants* 

1st 
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1 8t  point— The  distiiiction  between  trespass  quare  clausum        1 764. 
Jreritj  and  trespass  upon  the  case^  is,  that  where  the  act  is  it-  HARKiia  etal 
sett  imvtediatehf  injurious  to  the  plaintifF,  he  must  bring  tres-  ^ 

pass:  but  where  it  b  so  only  in  consequence^  case  is  the  proper    Birkbkck 
remedy.  Here,  the  plaintifis  were  m  possetsiov.:  and  if  any         etal. 
injury  was  done  them,  it  was  an  immediate  injury  to  their 
possession.  Therefore  they  ought  to  have  brought  trespass, 
and  not  *  comc*  *  For  this  dis- 

tinction.  See  2 

2d  point— The  plaintifis  could  not  claim  any  title,  (either  J-**"^  Raymond 
1     '^  \  •  \  I.   ^  u     i    J         J  Ii.'    1402.  Reynolds 

as  lessees,  or  grantees  or  assignees,)  but  by  deed:  and  this  ^  ciarke ;  and 

deed  ought  to  have  been  stampt;  and  not  being  stampt  at  the  in  Haward  v. 

time  it  was  produced  could  not  be  received  as  evidence.  5  W.  Bwikes  Esq; 

&P  M.  c.  21.  $  3.   9,  10  jr.  &?  M.  c.  25.  §  30.  12  Ann.  J^g  '3*3  il. 

c.  9*  $  21.  30  G.  2.  c.  19.  $  1.  ante)  pi  U14. 

Mv.  Walter  J  for  the  plaintifis. 

Ist  point— He  admitted  the  distinction;  but  argued  that 
the  injury  here  was  consequential  only;  and  therefore  case 
would  lie.  And  we  do  not  bring  the  action  for  breaking  the 
soil,  but  for  what  was  done  in  consequence  of  it.  We  could 
not  bring  trespass  for  breaking  the  soil:  for,  that  is  the 

2d  point— This  is  only  a  memorandum;  not  a  lease:  'tis,  at 
most,  but  a  licence.  And  it  is  not  necessary  that  it  should  be 
stampt. 

Mr.  Clayton  in  reply. 

1st  point— The  entering,  digging  and  carrying  away  is  an  3  Wili.  408» 
imjn««flf^  trespass.  tLd-Rj^-ISa 

2d.  This  is  a  lease^  though  not  under  hand  and  seal:  a 
lease  may  be  good,  without  tiiose  circumstances. 

Lord  Mansfield — ^The  whole  question  will  turn 
upon  what  the  agreement  is:  that  will  go  both  to  the  species 
of  action,  and  to  the  necessity  of  stamping. 

Ulterius  concilium. 

Upon  the  second  argument,  Mr.  Morton^  for  the  plaintiff's 
insisted — 

1st. 
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1764*  '         1st.  That  in  fact,  no  stich  possession  is  stated  to  be  in  the 

|T  ,  pUdotiflGs  as  can  support  them  in  bringiBg  trespasa  oi  tt  armif. 

^   etai.  p^j.^  ^  ^^jy^  ^^  ^^^  j^  themy  but  in  the  lessor  or  ^rsotor  of 

BiRKBECK    ^"^  Moore;  and  Mrs.  Moore's  own  pant  to  the  plainti&  ia 

etal.        '^^  /ravr,  but  only  a  licence  to  dig  for  lead-ore:  the  pkuntiib 

themselves  would  have  been  trespassers,  if  they  had  offered 

to  meddle  with  the  soil  for  any  other  purpose  than  that  of 

digging  for  lead-ore.  Therefore  the  plaintifb  could  not  have 

maintained  an  action  of  trespass  for  breaking  the  soil;  nor  for 

entering  their  mine^  when  it  was  not  yet  a  mine  at  all:  neidier 

could  they  have  brought  trespass  de  bonis  asportatis  for  tak* 

ing  and  carrying  away  their  lead.  Mrs.  Moore  could  not 

have  distrained  it  for  die  rent  reserved,  if  it  had  been  left 

upon  the  place:  neither  could  it  have  been  taken  in  ezeci^oa 

as  goods  and  chattels  of  these  persons  who  had  this  licence  to 

search  for  it,  in  case  there  had  been  an  execution  against 

them.  If  an  action  of  trespass  would  lie  for  the  plaintSs,  in 

the  present  case,  the  defendants  would  be  liable  to  two  actions 

'  of  trespass,  for  one  single  trespass  only:  for,  Mrs.  Moore 

mig^t  certainly  bring  trespass  against  them,  as  owner  of  the 

soil;  or,  if  not  Mrs.  Moore^  the  person  who  is  by  law  owner 

of  the  soil. 

However,  it  has  never  been  determined,  "  That  case  trill 
**  never  lie,  where  trespass  rvill  lie."  The  former  species  of 
action  is  not  excluded  from  every  instance  in  which  trespass 
t^f  et  armis  may  be  brought:  on  the  contrary,  the  pkdntlff 
may  in  many  cases  bring  either  one  or  the  other  at  lus 
election. 

In  Style  99.  liolle  held,  that  for  rescuing  a  prisoner  out  of 
the  plaintiff's  custody,  he  may  have  an  action  upon  die  case, 
-  '  or  trespass  vi  et  armis,  at  his  election* 

In  1  Ld.  Raym.  187.  Shapcottv.  Mugfordy  against  a  par- 
son for  not  taking  away  his  tithes — ^The  court  said,  that 
"  Though  it  should  be  admitted  that  the  plaintiff  mi^ht  have 
^^  had  trespass  yet  that  was  no  argument;  because,  m  many 
"  cases,  the  law  allows  a  double  remedy.^  The  case  of  Thorn- 
ton and  Austen  was  there  cited  and  approved;  and  that  of 
Stodden  v.  Harvey^  in  2  Cro.  204.  was  likewise  cited  and 
considered:  and  yet  they  held  as  above. 

He  likewise  cited  the  cases  of  Pitts  v.  Gaince  and  Foresight^ 
in  1  Salk.  10.  and  Reynolds  v.  Clarke^  in  2  Ld.  Raym.  1399. 

And  concluded  this  point  with  comparing  the  property  of 
the  present  plaintiffs  to  those  uncertain  properties  which  a 

man 
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aaati  may  have  tn  die  prima  tonsura  of  grass^  or  in  an  inheri*       1764. 

ttttce  depending  upon  the  future  casting'  of  a  lot;  and  other  ._ 

leases  where  trespass  cannot  be  brought  tiO  the  thing  is  ^.HAEKBRctal. 

verciti* 

2d.  As  to  the  stamp— He  denied  this  writing  to  be  such  a 
soit  of  instrument  as  r'cquircs  a  stamp.  Tis  not  a  lease^  nor 
an  indenture^  nor  a  detd^poll:  it  is  cmly  a  kexorandum,  an 
agreement  executory^  about  a  mere  contingent  Interest  de- 
pending on  the  will  of  die  plaintifis  and  their  election  wh^er 
they  would  or  would  not  dig  for  this  lead*ore. 

Mr.  Wedderbume^  contra^  £or  the  defendants.  ^ 

First  point — 1st.  The  plaintifis  certainly  cUdm  lihder  a 
LEASE  from  Mrs.  Mocre^  of  these  mines.  She  was  actual 
lessee  of  them,  from  the  crown :  and  the  plaintiffs  are  her 
lessees  of  them.  There  is  no  technical  form  of  words  neces- 
sary to  constitute  a  lease.  However,  here  are  the  technical 
terms  "  let  or  set*^  actually  used;  and  no  essential  form  of  a 
lease  is  wanting:  an  ejectment  would  have  lain  upon  it.  This 
is  nothing  like  a  contract  with  adventurers:  for  here  was  a 
mine  existing,  and  the  rent  made  payable  immediaitely.  A 
mine  is  demisable,  distinct  from  aiQr  right  to  the  land.  Thb 
most  be  more  than  a  licence*  A  licence  is  personal;  This  in- 
terest is  transmusible*  Here  is  a  rent  reserved;  and  the  les- 
sees are  bound  to  continue  working  the  mine,  if  onoe  they  be* 
^  at  an  to  do  so. 

2dly.  The  plaintifis  were  in  possession.  It  is  expressly 
stated  "  That  diey  have  worked  for  and  got  lead-ore  there.'^ 

3dly.  The  injury  here  complained  of,  is  immediate,  and 
not  consequential.  The  act  of  the  defendants  which  imme- 
Aatehf  afiects  the  plaintifis  is  ^^  Digging  for  the  lead-ore 
**  within  their  limits  and  thereout  raising  it.^^  The  loss  the 
plaintifis  have  sustained,  is  the  value  of  the  lead:  and  there  is 
no  other  consequence  whatsoever.  Trespass  certsunly  lies 
for  this  lead,  after  the  plaintifis  had  reduced  it  to  possession: 
and  so  it  is  in  cases  oi prima  tonsura^  and  herbage.  'Tis  true 
that  both  actions  may  lie,  where  there  is  both  an  immediate 
and  also  a  consequential  injury  done:  which  was  the  nature 
of  the  cases  cited  by  Mr.  Morton;  and  therefore  the  pUdntifis 
therein,  being  intitled  to  both  actions,  must  have  their  election 
to  proceed  in  either.  The  case  of  Thornton  v.  Austen^  cited 
in  1  Ld.  Raym.  188*  is  exactly  similar  to  the  present:  and 
that  of  Hills  and  Clerk^  there  also  cited,  was  the  same  point, 
aQd  determined  upon  die  same  reason.  And  there  is  a  reason 
for  preserving  a  proper  distinction  of  actions.   The  statutes 

concerning 
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1764.        concerning  costs  are,  of  themselves,  suiEcient  to  render  this 

„  necessary:  and  the  jiuigments  are  also  different;  for  in  the 

tiARKBRe     '^ue,  there  is  a  fine  to  die  king;  in  the  other,  none.    TiM 

BiBKBECK    ^^S^^  ^^  ^  trespass,  and  not  case;  because  the  injury  is  de- 

et  al.         termtned  by  the  act  itself:  and  therefore  it  is  not  like  cases  of 

commoners,  or  estovers,  and  profits  a  prendre.  And  as  to  the 

defendants  being  liable  to  two  actions  for  the  same  trespass,  if 

an  action  of  trespass  vi  et  armis  would  lie;— they  will  in  ct- 

tker  case  be  liable  to  two  actions:  and  it  is  indifferent  to  them^ 

who  are  the  plaintiffs  in  the  two  actions. 

4thly.  The  distinction  is  setded,  *^  That  if  the  plaintiffs 
^^  might  and  ought  to  have  brought  trespass,  case  will  not  lie*" 

Second  point— This  is  a  lease,  as  is  before  shewn;  and 
therefore  ought  to  be  stampt.  He  cited  two  cases  at  nisi 
prius;  viz.  Hall  v.  Down,  at  Easter  or  after  Hilary  sittings 
1735,  before  Ld.  Hardwickes  and  S.  P.  Tr.  12  G.  1.  before 
Ld.  Raymond,  Moor  v.  Evelyn,  Tr.  12  G.  l.B.R. 

The  Court  having  observed,  that  though  Mr.  Wed- 
derburne  had  called  this  instrument  a  lease,  and  Mr*  Morton 
had  called  it  only  a  memorandum  or  agreement  executory^ 
yet  it  seemed  rather  to  be  an  assignment  of  Mrs.  Maoris 
whole  interest,  for  and  during  her  whole  time;  and  that  ifit  be 
a  lease,  yet  it  is  for  the  whole ^ her  term:  and  that  the  ques- 
tion would  therefore  be,  *'  Whether  it  is  not  necessary  that 
"  such  an  assignment  should  be  stampt,"  and  ^  Whether 
"  such  an  assignment  must  not  be  by  deed;^^  especially,  where 
it  is  an  assignment  of  an  interest  under  a  Ic^cjrom  the  crown^ 
which  is  upon  record- 
Mr.  Morton,  in  reply,  took  notice  that  Mrs*  Moore  might 
have  (for  aught  that  appears  to  the  contrary,)  other  interests 
in  the  soil,  under  her  lease  from  the  crown,  besides  this  right 
of  digg^g  for  lead-ore:  she  might  have  had  such  an  interest 
in  this  right  "  to  dig  for  lead-<we,"  as  would  pass  without  Si 
deed,  and  though  the  original  grant  from  the  crown  must  be 
imder  the  great  seal,  yet  an  uncertain  interest  arising  under 
it  may  be  conveyed  and  assigned  by  note  or  writing  under  the 
party's  hand:  29  Car.  2.  c.  3*  $  3. 

The  plaintiffs  here  had  no  such  possession  as  that  an  eject- 
ment would  lie  upon  it:  they  had  no  more  than  an  sntereH 
which  they  had  liberty  to  pursue  or  to  desert,  at  dieir  elecdon. 

The  injury  done  to  them  is  the  finding  and  taking  away  the 
lead-ore:  the  digging  does  not  affect  them,  as  they  were  not 
I     owners  of  the  soil.  Therefore  it  is  a  consequential  injury* 

Lord 
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Lord  Mansfield  observed  a  circumstance  that  had       1764. 
not  been  mentioned  by  the  counsel  on  either  side;  viz.  that  77  TT 

Mrs.  il/^or^x appears  to  be  *  herself  a  partner  for  one-eighth         ""*  ^  *  ' 
of  the  lead:  and  she  can  neither  let  nor  assign  to  henself.  So    Birkbecjk 
that  the  legal  estate  continues  inker;  and  they  come  in  as         ^^  ^^ 
equitable  partners.  •  v.  mte  1558. 

Mr.  Justice  Wilmot— She  lets  to  seven  persons  and 
herself. 

The  Court  having  taken  time  to  consider  this  case— - 

Lord  Maksfield  now  delivered  their  resoluuon,  in, 
favour  of  the  defendants. 

First,— As  to  the  nature  of  the  action.— It  appears  that  the 
plaintiffs  were  in  possession  of  the  mine:  for,  they  had  actually 
rvr ought  it;  and  were  not  to  cease  working  it^  unless  hindered 
by  some  unavoidable  accident;  and  Mrs.  Moortfs  agents  were 
to  have  leave  to  inspect  their  workings.  It  is  dear,  there- 
fore, that  they  were  in  possession  of  it.  And  the  injury  done 
is  a  trespass.  Therefore  ,thc proper  action  is  an  action  of  tres-  . 
PASS.  Whoever  is  in  possession^  may  maintain  an  action  of  i  £|^t  246. 
trespass,  against  a  wrong'doer  to  his  possession.  3  N.  Y.  T.  R. 

28.  (John*.)! 

If  there  be  a  doubt  about  the  extent  of  his  possession,  or 
whai  part  he  is  in  possession  of,  a  writing  relating  thereto 
may  be  firiven  in  evidence,  in  maintenance  of  his  action  of 
trespass  Tor  a  wrong  done  to  that  part  which  he  is  in  posses* 
sion  of.  The  title  may  be  material  to  be  g^ven  in  evidence,  in 
order  to  maintain  his  possession  as  to  that  part  ^  and  to  ascer- 
tain the  extent  of  it.  Therefore  this*  writing  (whatever  it*  V. pott. Beck, 
be  called)  might  be  proper  to  be  given  in  evidence,  in  order  ««  dimiss.  Fry 
to  support  the  action.  But  it  is  no  lease;  because  >^othing  i  F^^l^^'I*^ 
is  reserved  to  Mrs.  Moore.  It  is  not  an  assignment;  because  it  * 
is  not  by  deed:  an  assignment  must  be  by  deed.  It  rather 
seems  that  the  legal  property  continued  in  Mrs.  Moore.  So 
that  it  seems  to  be  either  an  agreement  for  an  assignment; 
or  else  a  declaration  of  trust;  sat  equitable  interest,  leaving  the 
legal  property  in  Mrs.  Moore.  In  a  court  of  equity^  die 
plaintiffs  would  b^  considered  as  being  in  possession  from  the 
time  of  the  agreement:  and  here  it  is  stated,  in  effect, 
**  That  they  were  in  possessions*^  This  shews  that  the  action 
ought  to  have  been  an  action  of  trespass.  And  in  an 
action  of  trespass,  this  writing  might  have  been  given  in  evi- 
dence: though,  if  it  had  been  a  lease^  it  could  not  have  been 
given  in  evidence  without  being  stampt. 

Vol.  IIL  2  U  We 
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'^764f  We  are  all  clear,  that  the  action  oug'ht  to  have  been 

HARMRetal.  TRESPASS. 

BiRUBCK  ^^^  ^^  P08TEA  therefore  be  delivered  to  the 

^^  ^^  defendants:  and  let  them  be  at  liberty  t(» 

signan^n^uf^ 


SL^i?^^?^^  Mylock  vers.  Saladine. 

Venue  changed  /^N  shewing  cause  why  the  o^ua.  should  not  be  changed 
h^^S^'  vy  fexMn  the  <%  of  Chester  to  the  county  at  large— 

^Mrj^Dcni.  ^^'^  M'ANsriELD,  *  Mr.  Justice  Wilmot,  and  Mr. 

ion  was  absent;  Justice  Yates  were  all  of  opinion,  that  in  transitory  actions, 
and  had  been    the  court  ought  to  change  the  venuey  when  it  appears  upon 
jwh1'"te*^  ^*  circumstances  laid  before  them,  that  there  is  a  probable 
1  Tidd  523.       ground  to  apprehend,  a  fair,  impartial  or  at  least  a  satisfactory 
trial  can  not  be  had. 

Accordingly,  in  this  case,  there  having  been  a  trial  in  die 
city;  and  a  new  trial  ordered  because  the  verdict  was  against 
the  weight  of  the  evidence,  and  the  damages  excessive  (if  it 
had  been  warranted  by  the  evidence;)  and  there  being  m 
strong  proof  given  by  affidavits,  of  a  fpneni  prejudice  in  the 
city;  they  maide  the 

Rule  absolute. 

Rex  vers.  Philipps,  Lucas,  and  Gibson. 

MR.  Attorney^General  having  yesterday  moved  the  court 
for  kave  (in  die  ordinary  form  of  diese  motions)  to 
exhibit  an  information  against  several  persons  foramost  gross 
misdemeanor  in  attempting  to  influence  the  jury  returned  to 
try  Mr.  Wilkes^s  cause,  by  sending  them  sevend  pamphlets 
and  inflammatory  papers;  and  actually  preventing  Mr.  Wood 
of  Littleton  and  Mr.  Clitherow  of  Brentford^  two  of  those 
special  jurors  who  had  been  before  summoned,  from  appear- 
ing, by  sending  an  express  to  them  in  the  middle  of  the  night 
preceding  the  day  of  the  trial,  with  a  fictitious  letter  (signed 
*^  summoning  bsuliff',")  acquainting  them  ^^  That  the  trial 
**  was  put  off,"  (when  in  truth  it  was  not  put  off,  but  did 
then  come  on*-) 

Lord 
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Lord  Mansfield  declared,  that  the  Court  would  never       1764. 
grant  an  information  upon  the  application  of  the  Attorney  Ge^        ^       ~^" 
neraly  in  cases  prosecuted  bu  the  crorvn;  *  because  the  Attor-  ** 

ney  General  has  aright,  himself, ex*  ojtcioy  to  exhibit  one:     Philipps 
and  he  may,  if  he  thinks  proper,  summon  the  parties,  to  shew  ^aid  Others, 
cause  "  Why  it  should  not  be  exhibited,"  before  he  signs  it.  ^ 
This  is  not  a  case  within  the  act  of  4,  5  »^.  £s?  M.  c.  18.  ^^^^  ^"^ 
**  To  prevent  malicious  informations  in  the  court  of  king^s  Rex  v.  Philippi, 
^^  tenchJ*^  And  therefore  his  lordship  told  Mr.  Attorney  30th  May  1767, 
General, "  That  he  must  use  his  oxvn  discretions^  accord. 

Whereupon  Mr.  Attorney  changed  his  motion,  and  prayed 
a  rule  to  snew  cause  why  an  attachment  should  not  issue 
against  Lucas  and  Gibson  (who  were  two  of  Mr.  Philipps^s 
clerks  or  agents,)  upon  the  affidavits,  which  charged  them 
with  being  concerned  in  this  male-conduct:  which  rule  he 
obtained. 

Against  this  rule  for  an  attSEu:hment,  they  now  shewed  - 
cause.  Tht  facts  were  certain:  **  Whether  the  persons  com- 
♦*  plained  of  were  concerned  in  them,"  was  the  only  doubt. 
And  by  their  affidavits,  they  exculpated  themselves,  to  the 
namfaicricm  of  the  court:  w1k>  therefore 

Discharged  i*H£  Rule. 


The  End  of  Trinity  Term  1764.  4  G.  3. 
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wcdBeBcUy,  Trindcr  vers.  Watson  and  Another. 

7th  Not.  1764. 

1545.  Bidfc-       T^HIS  was  a  writ  of  error  returnable  in  parliament^ 

son  V.  Wbytel.      X    brought  upon  a  judgment  in  this  court  in  an  action 

Whetberspecial  in  debt  upon  a  recognizance  in  error.  And  the  plaintiff  in 

bail  requisite,    error  in  parliament  not  having  entered  into  a  recognizance 

SnlaWehi"^  .  P**"^^*  ^  3  y.  1.  c.  8.  the  defendant  in  the  said  writ  rf 

^  liament!  upon^'  ^I'l^i'  moved  for  and  obtained  a  rule  for  the  said  pisuntiff  in 

judgment  in       error  to  shew  cause  why  the  defendant  in  error  should  not  be 

B.  K.  In  debt     ^^  liberty  to  sue  out  execution^  for  waM  of  such  recoffnizance. 
upon  recogni-  •to 

2*BLVep*'l227.  ^^*  ^^^^^  shewed  cause,  for  the  plaintiff  in  error;  and 
2  Tidd  1110*  insisted,  that  3  y.  I.e.  8.  does  not  require  bail  on  bringing 
such  a  writ  of  error  as  this  is.  For,  it  only  requires  bail  upon 
writs  of  error  for  reversing  judgments  in  any  action  or  bill 
of  debt  upon  any  single  borid  for  debt,  or  upon  any  obligation 
with  condition  for  the  payment  of  money  only^  or  upon  any  ac- 
tion or  bill  of  debt  for  rentj  or  upon  any  contract:  whereas 
this  writ  is  for  reversing  a  judgment  in  an  action  of  debt  upon 
a  recognizance;  which  judgment  is  otasuperior  nature  to  artjf 
of  the  judgments  specijied  in  the  statute.  And  it  is  an  esta- 
blished rule,  "  That  when  a  statute  begins  with  specifying 
inferior  means,  instances,  or  persons;  no  means,  instances, 
or  persons  of  superior  nature  or  kind,  shall  be  included.^ 
2  Rep.  4^.  b.  Archbishop  of  Canterbury's  case.  Consequently, 
a  writ  of  error  to  reverse  a  judgment  in  an  action  of  debt 
upon  a  recognizance  is  not  within  this  statute.  This  rule  was 
applied  to  cases  arising  on  this  vt^ry  statute;  in  Taylor  v.  Baker  ^ 
♦  V.  ante,  1545.  3  Keble  802.  and  in  Bidleson  v.  Whytel^  last  term.*  In  Trin. 
18,  19  G.  2.  C.  B.  Barneses  notes,  vol.  2.  p.  161.  "  After 
*'  an  award  of  execution,  against  bail  on  a  recognizance  in 
*'  error,  a  writ  of  error  was  brought  by  the  bail,  as  to  such 
"  award  of  execution.    The  plaintiff  moved  for  leave  to 

"  take 
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**  take  out  execution,  for  want  of  bail  on  the  writ  of  the  error        1764.' 
•*  brought  by  the  bail;  and  obtained  a  rule  to  shew  cause:     ^    udmi 
•*  which  rule  was  dUcharged;  no  Ixul^  in  this  case,  being  rf-  '^ 

**  quired*^  So,  in  the  present  case,  the  action  being  brought ,   w^tsok 
npon  a  recognizance  in  error,  as  tiiat  was;  and  this  being  a  hkt  ^^  Another, 
rule  with  that;  it  ought  to  be  discharged,  as  that  was. 

Sir  Fletcher  Norton,  (Attorney  General)  contra^  for  the  de- 
fendants in  error,  argued,  that  this  recognizance  in  error, 
upon  which  the  present  action  was  brought,  was  an  obligation 
with  condition  for  the  payment  of  money  only:  and  therefore,  by 
die  express  words  ol  this  statute,  ^^  No  execution  shall  hie 
•*  stayed  or  delayed  upon  aijy  writ  of  error,  sued  for  reversing 
•*  the  judgment  therein,  without  putting  in  bail."  The  sta- 
tute does  not  confine  it  to  bonds;  but  speaks  of  ^^  Obligations 

*  with  condition  for  the  payment  of  money  only."  And  this 
18  an  obligation  so  conditioned:  it  is  conditioned,  **  To  prosecute 
•*  with  effect,  and  to  pay  the  debt  damages  and  costs  upon  the 

*  former  tudgment,  together  with  costs  and  damages  for  the 
•*  delay  of  execution."  It  is  indeed  conditioned  to  be  de- 
feazanced,  in  case  the  writ  of  error  had  been  prosecuted  with 
effect.  But  this  writ  of  error  has  not  been  prosecuted  with 
cSect:  it  has  been  nonprossed  for  want  of  prosecution. 
And  the  recognizance  thereby  became  an  obligation  condition- 
ed for  payment  of  money  only*  It  was  eventually  so,  from  the 
first:  and  at  the  time  when  the  action  was  brought,  it  was 
actually  become  so.  It  is  true,  that  it  was  not  an  obligation 
•*  To  pay  money,  in  all  eventsj*^  But  in  the  event  that  has 
happened,  only  money  is  to  be  paid:  there  is  no  alternative, 
•*  To  surrender  the  principal."  It  is  like  the  cases  of  writs 
of  error  brought  upon  judgments  in  actions  on  bottomree- 
bonds.  On  these  bonds,  the  money  is  not  absolutely  payable 
in  all  events:  but  i/*the  ship  comes  safe  home,  it  thereby  be- 
comes  an  obligation  for  payment  of  money  only;  and  then  the 
cotut  will  require  bail  on  bringing  a  writ  of  error.  Pitt  v. 
Coney ^  1  Sir  y.  S.  476.  M.  8  G.  1.  B.  R.  "  Per  Curiam — 
**  The  contingency  having  happened,  this  is  now  in  every 
"  respect,  a  bond  for  the  payment  of  money  only:  and  there- 
"  fore  there  must  be  bail."  As  to  the  case  of  Bidleson  v. 
Whytel,  it  went  off»  he  said,  upon  another  foot.  [See  it, 
ante  1545.]  And  as  to  the  case  in  Barnes  161,  he  sdd,  it 
could  not  have  been  determined  upon  the  reason  there  given; 
viz*  "  That  no  bsul  was  in  that  case  required." 

Lord  M ANsriBLD  said,  he  should  have  thought, "  That 
"  these  cases  ought  to  be  liberally  construed,"  as  they  arise 
upon  remwfia/ laws.  But  in  that  case  of  Bidleson  v.  Whytel, 

it 
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1764.       it  appeared  **  That  the  detcMdinatiMms  had  been  odMTwiae:^ 
Taimsa     ^d  we  must  not  depart  from  sctded  determinations.  Intkat 
^,  case  the  weight  of  authorities  prevailed. 

and  Another,  ^^*  Justice  Wilmot  e^qwresscd  himself  to  the  Hkc  dkcu 

The  Court  ordered  it  to  stand  over,  to  inquire  iolo  the 
•  practice.  And  on  the  last  day  of  the  term,  Mr.  Atton^ 
General  moved  to  enlarge  the  rule:  but  the  rule  made  upoft 
that  motion  was  never  dravm  up;  nor  does  any  thing  furchff 
appear  to  have  been  done  in  consequence  of  it.  ^  that  the 
defendant  in  error  probably  gave  up  his  moti<»i,  **  To  be  at 
"  liberty  to  sue  out  execution.'^ 

sir  L*  C)^^^*  Walker  vers.  Perkins,  Administrator. 

'Srir^^      O  ARAH  WALKER  brought  an  action  upon  a  bond. 

T^Af      K      T^„.    P""^  ^^"5^  "^f'^K  prayed,  it  appeared  to  be  a  ^d  fnm 

S^wTi";   f'^^^/"  ^^^'''^  ^^^  intestate,  to  die  pUuntiff,  in  a  penahr. 

woman  seduced  *^  recites,  that  whereas  die  above  bound  mUiam  PerJtinM  (die 

by  obligor,  and  intestate)  and  Sarah  Walker  had  agreed  to  Uve  together^  tfceiQ- 

^'Tw^T^rh*'         ^^  ^^^  ^^ttd  to  find  her  meat,  drink,  waahin^  nd 

*md  in  law?      ^^ging  &?c->  and  to  leave  her  an  annuity  of  60L  a-year,  ^fcc 

4DaIL  270.        quitted  her,  or  she  outlived  him:  and  if  they  had  any  ckiU, 

he  was  to  take  care  of  and  provide  for  it.  But  if  she  An^ 

leave  him,  or  go  to  another  man,  then  he  should  not  Vt  tHk- 

ged  to  provide  for  her  any  longer,  or  to  leave  her  any  s 


The  defendant  pleaded,  that  this  was  an  agreement  be- 
tween the  plaintiff  and  his  intestate,  "  To  live  together  laa 
"  state  of  fornication:'^  and  that  such  a  bond  made  in  parmtr 
ance  and  support  of  an  agreement  "  To  live  together  m&r- 
"  nication,"  is  void  in  law. 

In  reply  to  this  plea,  the  plaintiff  alledged,  that  she  wm  a 
wr^/«,  and  was  seduced  by  the  intestate;  and  in  considentm 
thereof,  this  bond  was  given  to  her  by  the  intestate:  and  ^ 
It  was  pramium  pudicitice.  ^^ 

To  this  replication  the  defendant  demurred. 

Mr.  Blackstone,  for  the  plaintiff,  observed,  that  the  cca* 
diuon  consists  of  two  parts;  one,  "  To  live  together  m  a  stale 
'^of  debauchery;"  the  odier,  "To  leave  her  an  annuity" 
the  former  part  whereof,  is  void;  the  latter  good.  The  rah 
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na^  dkerefore  well  be  upon  the  virtuous  part^  the  pajdng  her       1764. 
Ae  anuuity.   For,  it  is  agreed,  in  the  case  of  Chesman  et"^^        jj    ' 
ux.  V-  Nqlnby^  13  G.  1.  B.  R.  2  Lord  Raymond  1459,  and  2     ^^^*** 
Sir  y.  S.  744.  that  the  position  laid  down  in  Hobart  14.  (in     PbkwnS. 
the  case  of  Norton  v.  Simmes^  **  That  the  common  law, 
^  having  made  that  void  that  is  against  law,  lets  the  rest 
**  stand^;  and  that  where  a  bond  is  conditioned  to  do  some 
things  agreeable  to  common  law,  and  others  disagreeable  to 
it;  the  breach  may  be  assigned  upon  that  part  which  is  good. 

And  here  prcsmium  pudkttict  is  a  sufficient  consideration. 

Lord  Mansfield — :It  is  the  price  of  prostitution, 
prstfnium  prostitutionis:  for  if  she  becomes  virtuous^  she  is  to 
lose  the  annuity.  It  appears  dearly,  upon  the  condition,  that 
the  bond  is  iUegal  and  void* 

Judgment  for  the  Defendant. 
Rex  vers.  Baptist  Rebord.  Thur«dar.  15 

Nov.  1764. 

ACTION  on  25  G.  2.  c.  21.  $  3.  for  a   forfeiture    of  Special  baU 
200/.  for  having  unsealed  wrought  silks  found  in  his  f '^^^  ^tu^^*^" 
^   J  ^  ^  to  pay  the  for- 

CUStOdy.  feiture  or  yield 

Upon  shewing  cause  whv  the  defendant  should  not  be  dis-fendant  having 
charged  on  common  bail.    Sir.  Wallace  for  the  plaintiff,  said,  unsealed 
it  had  been  objected  "  That  this  was  a  popular  action."  hiTcu^i^Gd'""  "" 

But  he  answered,  that  the  8th  section  of  this  act  of  26  G.  ^  ^'  ^"  '^^^ 
2.  c.  21.  (on  which  this  action  was  brought)  expressly  au- 
thori2:es  to  hold  to  special  bail:  it  gpives  a  capias  in  the  first 
process,  specifying  the  sum  of  the  penalty  sued  for,  and  di- 
rects "  That  the  defendant  shall  be  obliged  to  give  sufficient 
**  bailee." 

Mr.  Stowe  for  the  defendant,  objected,  that  though  the 
act  gives  a  capias  &?c.,  yet  it  is  not  positively  sworn  in  the* 
pbdntiflF's  affidavit  **  That  the  defendant  has  committed  the 
**  offence:'*'*  it  is  onhr,  "  That  he  has  cause  of  action  against 
^  him  for  200/.  for^ited  by  him  for  so  much  unsealed  silk 
**  £sfc.,  found  in  his  custody."  This  is  making  the  plaintiff 
a  judge  of  the  offence.  It  ought  to  be  positive,  "  That  tlie 
^  defendant  had  committed  the  offence  described  in  the  act  of 
-  •*  parliament." 

Our'.    It  is  positive  enough:  he  swears  "That  he  had 
"  cause  of  a/ction  against  him  for  200/.  forfeited  by  him  ^c.^"* 

The 
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iy64>  The  act  does  not  require  an  aflidavit  at  jdL 

RkX  Rule  DI8CHA1EIGEII. 

V. 

Rebord. 

(1  Black.  Rep.    Evans,  cx  dimiss'  Brooke  Bart.  vers.  Astley,  Esq; 
499.  521.  s  c.)  et  al. 

Friday,  16  Hw. 

Devise  to  the     HPHIS  waa  a  spefcial  verdict  in  ejectment^  of  lands  in  «• 

three  font  of  A.   -L    veral  parishes  in  the  county  of  Chester^  found  at  dK 

in  tail  male,       summer-assizes  for  that  ooimty  in  1762, 
tucceMivdy;  re-  "^ 

^^^  *A^  '*  Stated,  that  Sir  Samuel  Daniel  was,  on  the  19di  of  Fe- 
^kn^'^rn  woum  ^f'^^Hf  ^762^  seised  of  the  premises  in  question;  and  bemff 
of  A.  without  so  seised,  he,  on  that  day,  made  his  wiU,  duly  attested,  ana 
naming  any  written  with  his  own  hand:  in  which  will  are  contained  Ae 
^^^^''^JJJJ^^f  following  clauses  and  provisoes,  viz. — ^*'  And  whereas  1  am 
such  issue,  toB.  ^  at  this  time  seised  ot  a  fee-simple  estate  in  the  county  pa- 
in tail  male;  «  latine  of  Chester^  in  the  several  manors  and  townships  of 
»M*^A^^e  "  Over^Tahley  &fc.  &?c.  Now,  for  preventing  and  quiedi^ 
an  estate  in  tail  ^^  ^  disputes  and  controversies  touching  and  concerning  idio 
male  ^^  shall  hold  and  emoy  my  said  estate  if  I  die  without  is^ae 

4  T  r1  49         ^^  ^^^^  ^^  female,  I  do,  by  this  my  last  will  and  testameot  in 
3  p!  Wmsl  179*  ^^  writing,  under  my  own  hand  and  seal  and  published  by  mc 
^^  in  the  presence  of  the  witnesses  whose  names  are  here 
^  written,  give  grant  limit  devise  and  appoint  aD  my  nad 
^^  manors  lands  and  tenements  with  their  appurtenances,  in 
**  Over'  Tabley  ^c.  &f  c.  with  their  several  and  respective  rig^btti 
*^  members  and  appurtenances  in  the  said  county  of  Chester^ 
*^  and  all  other  manors  iifc.  &fc.,  and  hereditaments  whataa* 
**  ever,  of  what  kind  or  nature  soever,  wherein  I  have  mf 
'^  manner  of  estate,  situate  lyine  and  being  in  the  coaatj 
^^  palatine  of  Chester ^  unto  Samuel  DucienfieU  my  godson  and 
*^  son  of  Charles  Dticken  field  of  Mobberley  in  the  cous^  oC 
^^  Chester  esq;  during  his  natural  life,  and  the  heirs  nufe  of 
^^  his  body  lawfully  to  be  begotten;  and  for  want  of  tmk 
*^  issue,  to  Charles  Dttcienfield^  another  of  the  sons  of  itm 
^^  said  Char  lea  Duckenfield  esq;  during  his  natural  life^  andla 
*^  the  heirs  male  of  his  body  lawfully  to  be  begotten^  sni 
^^  for  want  of  such  issue,  to  John  Duckenfield^  anocber  «f 
^^  the  sons  of  the  said  Charles  Duckenfield  esq;  during  lis 
'^  natural  life,  and  to  the  heirs  male  of  bis  body,  lawfiiBy  ta 
^^  be  bpgoUen;  and  for  want  of  such  issue,  dien  to  evmf 
^^  son  and  sons  of  the  said  Charles  Duckenfield  esq;   n^ttch 
^*  shall  be  begotten  on  th<;  body  of  Sarah  his  now^  wiie: 
^^  zxAfor  want  of  such  issue^  then  to  William  HuUan  oi  dK 

«*citv 
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**  city  of  Chester  during  his  natural  life,  and  the  heirs  male        1 764« 

**  of  his  body  lawfully  to  be  begotten ;  and  for  want  of       7i 

*'  such  issue,  then  to  Samuel  Goldston^  of  East  Ham  in  the     ^^  climiss 

**^  county  of  Essex^  my  godson,  for  and  during  his  natural     Brookk 

^'  life,  and  the  heirs  msile  of  his  body  lawfully  to  be  begotten;  ^,. 

"  and  for  want  of  such  issue,  then  to  James  Goidstofiy  bro-  AsTLEYCtdJ. 

*'  ther  of  the  said  Samuel  GoldUoriy  during  his  natural  life, 

^*  and  the  heirs  male  of  his  body  lawfully  to  be  begotten; 

*'  and  for  want  of  such  issue,  to  the  right  heirs  of  the'  said 

**  Sir  Samuel  Daniel^  for  ever." 

"  Provided  always  nevertheless,  and  my  express  will  and 
**  mind  is,  and  I  do  hereby  declare,  that  the  estate  hereby 
**  grranted,  devised  and  limited,  of  the  premises,  to  the  said 
**  Samuel  DuchenJiM  and  others  as  aforesaid,  shall  be  upon 
**  this  express  condittoii^  that  if  the  uses  and  estates  so  granted 
♦'  devised  and  limited  to  him  or  them  and  their  descendants  . 
*'  shall  come  to  him  or  them  and  be  inpossession^  that  then  and 
**  thereupon  he  and  they  and  their  descendants^  to  whom  the 
**  premises  shall  come  and  be  in  possession,  shall  procure  an 
**  act  of  parliament  to  be  past  in  the  first  or  second  sessions 
**  of  parliament,  by  virtue  whereof  he  and  they  shall  take 
**  and  use  my  sur^name^  and  bear  in  chief  the  arms  of  the 
*^  DaJiUls  of  Over- Talfley  in  Cheshire^  where  my  family 
"  hath  been  very  ancient:  or,  otherwise,  the  uses  and 
**  estates  so  granted  devised  and  limited  to  them  who  shall 
**  refuse  or  neglect  to  take  and  use  my  name  and  arms  ip 
^  chief  as  aforesaid,  to  determine." 

**  I  give  all  my  books  (except  what  given  to  my  wife,) 
♦*  both  at  Tabley  and  Hollis-Street^  in  the  county  of  Middle- 
**  sex  and  parish  of  St.  Mary  le  Bon^  and  all  my  family-pic- 
•*  tures,  and  all  other  pictures  (except  what  is  given  to  my 
**  wife)  at  Tabley  and  Boxton^  and  all  statues  clocks  and 
*'  bells,  brewing-tubs  and  brewing-vessels,  and  all  vessels  be- 
**  longing  to  the  cellar  at  Tabley ^  and  all  goods  at  Tabley y 
**  after  my  wife's  decease,  and  all  the  interest  title  arfd  re- 
**  mainder  of  years  which  shall  be  unexpired  at  my  death, 
**  which  I  have  in  the  lease  from  the  dean  and  chapter  of 
**  Christ-Church  in  Oxford^  of  the  tithes  of  Over-Tabley  and 
**  the  moiety  of  the  tithes  of  the  parish  of  Rotherstone 
**  (being  small  tythes)  in  the  county  of  Chester  unto  Samuel 
**  Dtuckenfield  aforesaid;  and  if  he  happen  to  die,  then  to 
**  the  next  in  remainder,  or  any  other  that  by  this  my 
♦*  will  shall  enjoy  the  estate  hereby  granted  and  devised: 
♦*  and  ipy  desire  is,  that  my  executors  shall  renew  the  said 
**  lease  at  every  seven  years  end;  that  it  may  be  kept  in  the 
^'^  possession  of  the  family  at  Over-Tabley*'*^ 

Vol.  III.  2  X  "  Item, 
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1 764.  "  Item,  I  give  and  bequeath  my  silver  punch-bowl,  and 

Evans       "  silver  ladle,  and  marroW -scoop,  and  the  two  large  silver 

ex  dimiss.     "  decanters  which  were  made  of  the  silver  of  my  two  trura- 

Brooke      "  P^^s  which  I  had  when  major  of  the  horse  in  Ireland  in 

V,  "  1690  and  1691,  to  the  said  Samuel  Duckenfeld;  or,  if 

A§TLEY  et  al.  "  he  happens  to  die,  to  the  next  in  remainder,  or  to  any 

"  other  that  by  this  my  will  shall  enjoy  the  estate  hereby 

"  granted;  and  desire  my  executor  to  keep  them  for  the  fa- 

*^  mily,  as  abovesaid." 

N.  B.  There  was  a  power,  given  to  make  leases;  and  also 
a  power,  to  vc\dkG  jointures  to  die  amount  of  200/.  per  annum. 

Samuel^  John^  and  Charles  Duckenjield^  the  three  sons  of 
•  Charles  Duckenfield  of  Mobberley^  all  died  without  issue. 

But  Charles  Duckenfield  of  Mobberley  had  a  fourth  son, 
named  William,  bom  afier  the   date  of  the   will;  who 
'  became  seised,  and  took  the  name  and  arms  of  Daniel^ 

according  to  the  directions  of  the  will;  and  suffered  a  recovery  ^ 
and  then  made  his  will;  (under  which  will,  the  defendants 
claim.) 

William  Hulton^  and  Samuel  and  James  Goldston^  (the 
other  remainder-men,)  died  without  issue  male. 

The  lessor  of  the  plaintiff  claims  as  one  of  the  right  heir^ 
of  the  testator  Sir  Simuel  Daniel;  viz.  one  moiety  of  the 
estate  under  a  co-heiress;  all  the  prior  remainder-men  being 
dead  without  issue. 

The  question  was  "  What  estate  Sir  William  Duckenfield 
"  Daniel  (the  fourth  son  of  Charles  Duckenfie'doi Mjbberley^ 
"  esq;)  took,  under  this  will  of  Sir  William  Danid.^^ 

This  case  was  argued  on  Tuesday  the  3d  and  Friday  the 
6th  of  y^dy  last,  by  Mr.  Black ^tone^  on  behalf  of  the  lessor 
of  the  plaintiff;  and  Mr.  Eliab  Harvey^  on  behalf  of  the 
defettdants. 

Mr.  Blackstone  contended,  that  he  took  an  estate ^ir  life 
only. 

He  begun  with  laying  down  some  general  rules  and  prin- 
ciples concerning  devises  of  land.  They  must  be  expounded 
agreeably  to  the  intention  of  the  testator,  if  such  intention 
be  not  repugn^t  to  the  rules  of  law:  and  the  intention 
of  the  testator  must  be  collected  from  the  whole  will  taken 

together. 
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together.  An  estate-tail  shall  not  be  raised  by  implicatum^ 1764. 

unless  it  be  a  necessary  one:  a  conjectural  or  merely  probable       ^  ~ 
implication  is  not  sufficient  ground  for  disinheriting  an  heir  at     ^^  dimiss. 
law.  If  the  testators  intention  is  dubious^  the  construction      Brooke 
shall  be  in  favour  of  the  heir  at  law.  ^. 

yV ITT  W  f^ t  &.I 

Upon  this  whole  will  taken  together,  there  is  no  ground 
to  suppose  that  the  testator  Sir  William  Daniel  meant  to  give 
this  devisee  any  thing  beyond  an  estate  for  life.  The  re- 
strictive circumstances  attending  his  particular  devises,  and 
his  care  to  preserve  the  estate  in  his  name  and  family  and  in 
a  precise  prescribed  condition,  indicate  quite  the  contrary 
to  such  a  supposition. 

It  is  not  sufficient,  to  say,  that  "  Because  the  testator  has 
"  given  an  estate  tail  to  Samuel^  Charles^  and  John^  he  must 
"  have  intended  the  like  for  every  other  son  of  their  father  to 
"  be  begotten  on  the  body  of  his  then  wife  SarahJ^^  For, 
there  is  no  appearance  of  any  such  intention.  On  the  con- 
trary, it  would  be  more  agreeable  to  his  apparent  intention, 
'\i  those  three  should  be  construed  only  estates  fpr  life,  to 
render  those  devises  conforvaMe  to  this.  He  cited  Co.  Lit.  4f2. 
Skinner  385,  562.  Beveston  v.  Hussey.  Skinner  339.  Mid- 
dleton  V.  Swain^  and  Shower^s  P.  C.  207.  Swaine  v.  Fawk- 
ner  et  al.  S.  C. 

Nor  will  the  subsequent  words — "  And  for  want  of  such 
"  issue^  then  to  William  Hulton^^  suffice  to  create  an  estate 
tail,  where  there  was  no  estate  before.  Vaughan  259.  Gard- 
ner V.  Sheldon.  2  Vernon  546.  Cook  v.  Cook.  Forrister  18. 
Lord  Glenorchy  v.  Bosville. 

Mr.  Harvey^  on  behalf  of  the  defendants,  (who  were  the 
devisees  of  Sir  William  Duckenfield  Daniel^  contended  that 
the  said  Sir  William  Duckenfield  Daniel  who  was  the  4th  son 
of  Charles  Duckenfield  esq;  and  bom  after  the  making  of 
Sir  William  DaniePs  will,  must,  upon  the  tenor  of  the  said 
will,  taken  all  together,  and  by  the  manifest  intention  of  Sir 
William  Daniel  the  testator,  have  taken  an  estate  to// under  it. 

Pie  said,  it  was  plain  that  an  estate  tail  was  the  least  estate 
that  the  testator  intended  for  him:  and  this  he  had  barred 
by  the  recovery.  But  j/*  he  took  a  fec^  then  the  remainder 
^'  To  the  testator's  ow^n  right  heirs"  (under  which  remainder 
the  lessor  of  the  plaintiff  claims)  never  took  pjace. 

He  agreed  to  the  3  principles  laid  down  by  Mr.  Blackstone; 
n^nely, "  That  devises  are  to  be  expounded,  if  possible,  ac-v. 
'  **  cording  to  the  intention  of  the  testator;  that  the  construction 

"  must 
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1764.  "must  be  collected  from  the  whole  will  taken  together;'^ 

~  and  "  That  the  implication  by  which  an  estate  tail  is  to  be 

ex  dimiss  "  raised,  must  be  necessan/y  and  not  merely  conjectural  or 

Brooke"  "imaginary-" 

.  ^'  .  X  He  said,  the  true  rule  of  im plications^  was  that  which  was 
*  laid  down  in  the  certificate  of  this  court  in  the  case  of  RMn- 
*  V  t  1  ^^'^  ^*  Robinson^  *  and  affirmed  by  the  judges  in  the  house  of 
1.  p.  38.*(Tlie  lords,  on  14th  of  Fcln/ary  1758,  viz.  when  such  implicatkm 
certificate  is  at  is  necessary  "  to  effectuate  the  manifest  general  intent  of  At 
p.  50.)  "testator." 

This  gentleman  intended  to  have  his  estate  kept  entire;  and 
his  name  and  arms  preserved.  He  adopts  the  line  of  his 
eldest  sister,  who  had  3  sons,  with  a  probability  of  more. 
He  insists  rigidly  upon  their  taking  his  name  and  arms;  and 
gives  heir-looms,  books,  pictures  and  furniture:  and  he  meant 
to  give  his  3  nephews  then  in  being  {Samuel^  Jobn^  and 
C^flr/ev,)  no  more  than /{/e'-estates,  with  contingent  remain 
ders  to  their  male  issue;  though  by  legal  construction  of  his 
words,  ihey  took  estates-tail.  But  it  is  very  certain,  that  he 
did  not  intend  that  any  remainder-man  should  succeed  to 
his  estate,  whilst  any  male  issue  of  any  son  of  his  sister  Duck- 
enjield  should  remain  in  being.  The  estate  therefore  of  diis 
alter-bom  nephew  ought  to  be  enlarged  by  implication^  be- 
cause such  implication  is  absolutely  necessarj^,  to  effectuate  the 
manifest  general  intention  of  the  testator. 

The  court  will  therefore  make  a  construction  accordinglu^ 
and  will  supply  the  proper  words. 

And  as  the  proviso  directs  "  That  Samuel  Duckenjield  2cai 
"  the  other  devisees,  and  their  descendants,  shall,  upon 
"  their  coming  into  possession,  procure  an  act  of  parliament 
^^  to  take  his  name  and  arms;"  and  as  it  is  clear,  that  he 
meant  that  these  descendants  should  take  his  estate^  as  MreU  as 
his  name  and  arms;  the  court  needs  only  to  supply  the  wont 
"  descendants,"  in  this  devise  to  the  after-bom  son  and 
sons;  (which  is  indeed  necessarily  iniplied:')  and  then,  (let 
the  words  "  and  for  want  of  such  issue^^  be  applied  either 
to  Charles  Duckenfield  esq;  or  to  his  every  after-bom  son  amd 
sons,)  it  must  be  construed  an  estate  tail:  for  those  vrortb 
would  be  sufficient  to  create  an  estate  tail  in  a  wii/;  and  are 
rather  stronger  than  the  word  "  seed"  or  "  children.'* 

If  the  words  "  and  for  want  of  such  issue,"  can  be  referred 
to  the  want  of  issue  of  the  after-bom  son  himself  there  <-a^T> 
then  be  no  doubt  but  such  after-born  son  took  an  estate-fdi^* 

for. 
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for,  a  devise  "  To  a  man,  and  for  want  of  heirs  of  his  body  i764, 

'*  remainder  over;"  or,    "  If  be  die  without   issue;"  or,  IT    ] 

"  For  want  of  issue";  will  create  an  estate  tail,  although  ^^  ^imfss. 

there  be  no  direct  limitation  of  the  estate.  ,  And  the  word  Beooke 

**  such*^  may  refer  to  the  issue  of  the  after-bom  son  or  sons;  ^ 

and  mean  such  bort  of  issue  as  that  in  default  of  which,  from  Asilby  ct  al. 
Samuel^  Charles^  andy^An,  the  testator  had  limited  the  estate 
to  every  after-bom  son  and  sons;  that  is,  heirs  male  of  the 
body. 

He  intended  an  estate  for  life  only,  to  his  three  nephews 
that  were  in  being:  but  he  intended  a  different  estate,  some 
estate  of  inheritance^  to  his  after-born  nephews. 

He  could  neither  intend,  nor  would  the  law  pennit,  that 
the  after-bom  sons  should  take  successive  estates  for  life:  that 
would  be  contrary  to  the  resolution  of  the  case  of  Humberston 
and  Humberston^  1  WiUiams  332.  where  the  lord  chancellor 
declared  an  attempt  "  To  make  a  perpetuity  for  successive 
*'  lives,"  to  be  vain. 

He  could  not  intend  that  the  2d  and  3d  after-bom  sons 
should  take  in  preference  to  the  issue  male  of  the  first  after- 
bom  son;  and  that  they  and  they  only  should  lose  the  benefit 
of  his  devise;  and  even  that  they  should  be  excluded  in 
favour  of  strangers^  as  the  other  remainder-men  were.  And 
it  is  merely  accidental^  that  the  present  claim  is  set  up  by  a 
right  heir  of  the  testator,  for  Hulton  and  the  two  Goldstons 
would  have  had  the  same  claim,  prior  to  him,  if  they  had 
happened  to  live. 

If  it  be  asked  "  Whether  the  after-born  sons  of  Charles 
"  DucJkenfeld  Q^q;  should  have  t^Lken  joint  It/ y  or  in  succession^ 
"  in  case  there  had  been  more  than  one;"  the  answer  is — 
"  In  succession*^:  for  they  were  not  in  being.  If  they  had 
been  in  being,  then  indeed  they  would  have  taken  joindy. 
^rhis  is  the  distinction  laid  down  in  Cook  v.  Cooky  2  Fern. 
*  545.  And  this  was  the  manifest  ititention  of  the  testator. 
And  to  aid  and  effectuate  his  intention,  the  court  will  supply  the 
deficiency  of  expression,  by  adding  the  word  "  Descendants" 
or  "  Heirs  of  the  body"  of  such  after-bom  son;  or  by  apply- 
ing the  words  "  And  for  want  of  such  issue,"  to  the  want  of 
issue  of  such  son.  And  this  would  not  be  going  so  far  as  the 
like  point  was  carried  in  the  case  of  Robinson  v.  Robijison  be- 
fore-mentioned*. There  Lancelot  Hicks  was  construed  to  ♦  V.  ante 
take  an  estate  in  tail  male,  he  and  the  heirs  of  his  body  tak-  ^°'*  ^'  P"  ^^ 
ing  the  name  oi  Robinson;  notwithstanding  the  express  estate 
devised  to  the  said  Lancelot  Hicks  ^^  For  his  life  and  no 
'^  longer." 

The 
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1764.  The  case  of  Lomax  v.  Holmeden^  in  chanceiy,  was  vcir 


Evans 


near  the  present:  and  would  have  been  almost  in  point,  if  it 
^.*''?       had  received  a  more  solemn,  determination*    It  came  on  by 
^Brookb      P^^**^®»  htiore  Lord  Hardtvicke,  in  Trin.  ^Z  G.  2.  1749. 
^  yoshua  Lomax  the  petitioner's  grandfather,  by  his  will  dated 

AsTLEY  ct  al.  ^h  December  1720,  devised  lands  in  trust  &fc.;  ^See  3  Peerc 
Williams' 176*)  then  to  the  use  of  the  petitioner  s  father  CVz- 
ieb  Lomax  (his  son)  for  life;  then  to  the  use  of  the  trustee 
and  his  heirs  during  Caleb*s  life,  to  preserve  contingent  re- 
mainders; then  to  the  use  of  the  ^rst  son  of  Caletrs  body 
and  the  heirs  of  the  body  of  such  first  son;  and  yir  want 
•The  word  of  such  issue,  to  *  second,  third,  fourth  and  fifth  sons  of  Ca- 
om  tt'd^*'  /p^,  successively,  and  in  remainder  one  after  another;  (with- 
out  specifpng  what  estate  he  gave  them;  the  words  of 
inheritance  being  by  mistake  omitted,  as  they  are  in  the  pre- 
sent case;)  and  for  want  of  svch  issue,  to  the  use  of  his  four 
daughters  and  their  heirs.  Cakb^s  eldest  son  (named  also 
Caleb')  died  without  issue,  very  young.  After  which,  the 
petitioner  was  bom.  Two  questions  were  made:  1st.  Whe- 
ther the  petitioner  could  take  as  f  rut  son  of  his  father  Caleb; 
2dly.  If  he  could  not,  then  whether  he  might  not,  however, 
take  an  estate  tail  by  applying  the  words  "  such  issue^^  to  the 
issue  of  his  body.  It  was  determined  upon  the  first  point* 
But  upon  the  2d  question.  Lord  Hardwicke  said,  he  inclined 
to  think  that  the  petitioner  might  take  an  estate  tail;  from 
the  latitude  that  must  be  taken  in  supplying  the  omission  6f 
the  word  "  the"  and  in  construing  the  words  "  successively 
**  and  for  want  of  such  issue;*'  all  which  must  be  supplied hj 
some  construction  or  other:  however,  as  he  was  clear  upon 
the  1  St  point,  he  avoided  giving  any  direct  opinion  upon  the 
second.  And  it  appears  by  a  report  of  a  former  branch  of 
the  same  case  in  Hilar  if  term  1 732,  (3  Peere  Williams  1 79.) 
that  Sir  foseph  Jekyll,  then  master  of  the  rolls,  held  "  That 
**  the  now  petitioner  (and  then  plaintiff)  was  intided  to  take 
"  an  estate  toV." 

Upon  the  whole,  this  after-bom  son  took  at  least  an  estate 
tail:  and  it  may  be  doubted  whether  he  did  even  take  a  fee. 
For  the  testator  devises  "  All  his  manors  lands  and  tene- 
"  ments  wherein  he  had  any  manner  of  estate:'*^  which 
seems  to  import  that  he  gives  to  the  respective  devisees  all 
the  ESTATE  that  he  himself  had  in  them;  which  was,  and 
which  he  takes  notice  to  be,  "  A  fee-simple  estate,'^'* 

Mr.  Blackstoncy  in  reply — Certainly,  not  a  fee-simple:  for, 
the  testator  intended  a  less  estate  than  that^  to  his  three  eldest 
nephews. 

The 
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The  words  ^^  Wherein  I  have  any  manner  of  estate'' only        1764. 
mean  to  ascertain  the  locality  of  the  lands  devised  and  render       Fvans    " 

the  description  of  them  the  more  clear.  His  manifest  intention  g^^iimiss 
is  contrary  to  this  construction.  Brooke 

Nor  can  it  be  an  estate  tail:  because  both  the  words  and 
the  intention  agree  that  it  is  only  an  estate  for  life.  And  he 
intended  no  more  to  his  3  nephews  Samuel y  Charles^  and  John; 
though,  in  point  of  laxVy  their's  will  be  construed  into  estates 
tail. 

Mr.  Harvey  supposes  the  condition  *'  To  take  and  use  the 
**  testator's  name  and  arms,"  to  extend  to  the  descendants  of 
aU  the  sons  of  Charles  Ducken  field  esq:  whereas  the  testator 
expressly  confines  it  to  such  of  them  as  shall  come  into  posses- 
sion; "Their  descendants,  to  whom  the  premises  shall 
**  come  and  be  in  possession.^^  Their  descendants  are  not  re- 
quired to  take  the  name  and  arms,  unle^^  the  estate  comes  to 
them.  Therefore  no  argument  can  be  drawn  from  this  pro- 
viso. And  in  fact,  the  defendant's  testator,  Sit  William 
Ducken  fields  never  did  take  the  name  and  arms  of  Daniel  for 
himscli"  and  his  descendants;  but  only  for  himself  for  life.  The 
bill  was  objected  to,  upon  that  account:  and  the  act  of  par- 
liament was  at  last  settled  to  extend  only  to  himself  for  life. 

The  words  "  And  for  want  of  such  issue"  can  not  refer  to 
issue  not  named  in  the  will;  neither  is  there  any  colour  for 
expounding  them  of  such  sort  of  issue  as  that  in  default  of 
which,  from  Samuel^  Charles^  and  John^  the  estate  was  li- 
mited over  to  their  after-born  brothers:  the  same  words  must 
be  construed  in  the  same  manner^  in  both  places.  This  is 
now  the  case  of  an  heir  at  law;  and  therefore  is  intitled  to 
favour,  upon  that  account. 

In  the  case  of  Lomax  v.  Holmeden^  there  were  2  questions 
before  Lord  Hardwicke;  one  of  which  resembled  the  present 
case:  but  that  point  was  not  in  question  before  Sir  Joseph  Je- 
kylL  (See  3  Peere  Williams  179.)  And  Lord  Hardwicke 
determined  the  case  upon  the  first  point,  which  had  nothing 
similar  to  the  present:  whereas  a  determination  upon  the 
point  similar  to  the  present  would  have  been  a  plain  and  easy 
method  of  getting  rid  of  the  whole  difficulty  of  the  case, 
if  Lord  Hardwicke  had  holden  the  second  son  of  Caleb 
Lomax  to  have  taken  an  estate-^a/V  under  his  grandfather's 
will. 

The  case  of  Humlerston  v.  Humberston  does  not  affect  our 
case:  for  Sir  William  Ducken  field  Daniel  was  born  before  the 
devise  now  in  question  took  place. 

Mr. 
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1764.  Mr.  Harvey  has  given  no  answer  at  all  to  the  two  cases 

£  cited  from  Skinner;  viz.    Middletan  v.  Swain^  p.  339.  and 

ex  dimiss.  ^^^^^^^  v.  Hussey^  p.  563.  **  That  a  devise,  without  the  !i- 

Brooke  **  mitation  of  any  estate,  carries  but  an  estate  for  life.'' 

Ukerius  conci/mm. 

This  case  was  again  argued  now,  by  Mr.  Serjeant  Hewitt 
for  the  plaintiff;  and  Sir  Fletcher  Norton  (attorney  general^ 
for  the  defendants. 

For  the  plaintiff  it  was  observed,  that  there  was  no  devise 
at  all  to  Charles  Duckenjield  ih^  father;  and  those  to  the  three 
sons  are  all  expressed  to  be  for  life:  but  the  unborn  sons  have 
no  words  of  inheritance  annexed  to  their  estate. 

The  question  therefore  is  whether  the  after- bom  son  took 
an  estate  for  ///^,  or  an  estate-/«i/. 

He  must  take  according  to  the  intention  of  the  devisor.  Per- 
kins^ §  555^  556.  And  this  intention  is  to  be  collected  out 
of  the  will  itself. 

In  arguing  that  the  testator  meant  this  to  be  an  estate  for 
iife  only,  he  cited  1  jRo.  AOr.  844.  letter  M.  pi.  1  xMoore  52. 
pi.  153.  3  Bulstr.  127.  a  case  put  by  Mr.  Justice  Croke^  ot  a 
devise  of  Blaci  Acre  to  his  eldest  son  and  his  heirs;  and  of 
White  Acre^  to  his  younger  son,  omitting  the  words  ^'  And 
*'  his  heirs;"  which  is  very  like  the  present.  Cro.  Car.  368. 
Sturt  V.  Benson.  Freeman  85.  Allen  v.  Spendlove. 

As  to  the  words  "  Andybr  want  of  such  issue" — '*  Such^^ 
does  not  mean  the  issue  of  the  unborn  son.  1  Peere  WilUams 
54.  Bamfield  v.  Pophanu  The  word  "  Issue*^  shall  not,  in 
the  same  devise,  have  a  double  construction,  both  of  descrip- 
tion and  limitation.  And  here  is  no  devise  to  Charles  Due- 
kenfeld  the  father:  therefore  there  is  nothing  to  graft  the 
words  upon. 

The  case  of  Lang-ley  v.  Baldwin  (Pasclu  1707.  £^.  Abr. 
185.)  is  not  like  this;  for  there,  somt  thing  was  given  to  the 
father;  here,  nothing  is.  So  in  1  Peere  Williams  754^*  At- 
torney  General  against  Sutton  and  Payman^  something  was 
given  to  the  father,  upon  which  an  estate  tail  could  be 
-grafted.  So  there  was  in  the  case  of  Robinson  v.  Robinson. 

^rhc 
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The  case  of  Lotnax  v.  Hohnedeuy  3  Peere  Williams  176.       1764» 
would  have  been  similar  to  this  case,  if  Lord  Hardwicke  bad       j.  ^ 

determined  upon  it,  **  What  estate  the  second  son  should  ^^  Uimiss 
take":  but  that  point  was  left  tmdetermined.  Beookr 

No  necessary  implication  arises  upon  the  present  provide;  .       ^*  ♦  al 
because  it  relates  only  to  those  of  their  descendants  to  whom  -^^'''^^^  ^ 
the  estate  should  comr,  and  who  should  be  in  possession.  But 
an  implication  to  disinherit  an  heir  at  law  must  be  a  necessary 
one. 

As  to  taking  the  name  and  arms — Litde  regard  is  to  be  paid 
to  that  circumstance.  2  Saund.  384.  Purefoy  v.  Rogers, 
There  is  nothing  more  common  than  for  a  man  to  taJ^e  a 
name  for  life  oiidy.  The  meaning  was,  that  the  name  should 
go  along  with  the  estate.  Therefore  nothing  is  to  be  collect- 
ed from  this  circumstance. 

Lord  Mansfield— Suppose  Charles  Ducienjield the 
£ither  had  had  7  or  8  sons  bom  after  the  will  was  made,  but 
before  the  death  of  the  testator;  and  the  3  first  to  be  then  all 
dead. — ^What  estate  were  the  after-bom  ones  to  take?  as  te- 
nants in  common;  or,  in  succession;  or  how? 

The  Serjeant  answered — ^This  uncertainty  makes  the  devise 
to  the  after-born  sons  void.  Non  constat  how  they  would  take: 
therefore  the  will  falls.  If  they  would  take  at  all,  they  would 
Xs^t  jointly  for  their  lives;  as  tenants  in  common,  or  as  joint- 
tenants. 

Sir  Fletcher  Norton^  contra^ — ^for  the  defendants,  said  that 
these  after-bom  sons  would  certainly  take  somethings  by  vir- 
tue of  this  devise:  and  he  insisted  that  they  took  an  estate 
taily  in  succession.  The  testator  liappens  only  to  have  omitted 
to  add  the  words  of  inheritance  after  the  devise  to  the  unborn 
sons. 

As  to  the  intention — ^The  testator  requires  them  and  their 

descendants  to  take  his  name  by  act  of  p^liament,  and  bear 

his  arms;  and  every  taker  has  a  power  to  make  a  settlement*:  •  The  testator 

but  he  could  never  mean  that  many  after-born  sons,  taking  gives  a  power  to 

jointly  or  in  common,  should  each  of  them  have  power  to  f"*^^  jointures 
•   •   ^         1    •  I     •         •    ^^^1    ^  .  to  the  amount 

jomture  their  several  wives  m  200/.  per  annum  a-piece*  of  200/  a-year 

Voj.in.  2Y  The 
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1 764^  The  cases  on  this  head  are  not  to  be  reconciled:  f  Becihmse 

Evan"**^^^  W^f//t/  i  LanfUtf  v.  Baldwin;  \\  Lodc&ttgtsn  v.  Khncy  &?c» 

ex  dimiss.  There  is  no  doubt  but  an  estate  tail  may  be  raised,  even 
^^^^  contrary  to  the  most  express  negative  words:  this  was  done 
A«TLBy  et  al.  i^^^  c*'^  ^f  *  ^^^^o^  v.  Robinson;  where  the  word*  **  And 
fV.'Equ.  Cases"  fo*"  default  of  such  isstte^  were  so  constnwxL  So  here^ 
Abr.  p.  184.  pi  **  For  want  of  such  issue'*  means  all  then*  children.  The 
27.  Lucas  181.  Revise  is  to  «  E^ery  son  and  sons  of  Charles  Duckenjitld  the 
%  Equ**Cases     **  father,  by  his  then  wife;  and  for  want  of  such  issue,"  then 

Abr.  p.  185.  pi.   to  WilUom  HultOHy  &fc. 
39.  erroneotuly 

reported  V.  As  to  the  cases  cited  f5rom  1  Ro.  Abr.  and  Moore  52.— The 

see^8  Mc^  Ohe  ^^^^^  of  the  will  are  there  dear,  full,  and  plain;  and  were 
corrected  edi-  Construed  according  to  their  natural  import:  but  they  do  not 
lion)  pa.  25a     apply  to  the  present  case. 

II  Equ.  Cases  ^^  ^  ^ 

A^^P-  ^®2.  As  to  3  Bulstr.  127.  (the  case  put  by  Mr.  Justice  Croie} 

*  V  antenna.     ^^  reporter  goes  on — ^**  But  otherwise  it  shaB  be,  where  a 

38  to  53.  ^<  man  deviseth  Black- Acre  to  his  eldest  son  and  his  heirs  fot 

**  his  part  or  portion,  and  White- Acre  to  his  youngest  son  for 

**  his  part  (omitting  heirs:)  yet  here  he  shall  have  it  hi  the 

"  same  manner  as  the  other  hath  Black-Acre.^^ 

'  Here,  the  testator  having  devised  "  To  every  son  and  sons, 

^'  and  for  want  of  such  issue,''-^uch  issue  must  be  applied 
to  all  their  descendants:  and  nothing  but  taking  an  estate 
tail  in  succession  could  answer  the  intention  of  the  testator. 

Therefore  William  took  an  estate  tail:  and  consequently^ 
the  recovery  suffered  by  him  was  good;  and  the  heir  at  law 
is  barred. 

Mr.  Serjeant  Hewitt^  (in  reply,)  did  not  insist  iq)on  the 
devise  to  me  after-bom  sons  being  void;  but  chose  to  keep 
to  his  first  point, "  That  the  after-bom  sons  took  only  for  their 
respective  liv^s.^^ 

The  word  **  issue"  is  in  this  will  used  as  a  word  of  pur- 
chase and  description:  therefore  it  shall  not  be,  in  the  same 
will,  constmed  as  a  word  of  limitation. 

Upon 
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t 

Upoa  Mr.  Attorney's  construcdon,  the  after-bom  aons       1764. 
would  have  a  diflFerent  and  a  greater  estate  than  the  prior-       Evans 

bom,  viz.  the  former  tail  general;  the  latter,  ^the  prior-  ^^  diroiss. 

bom,)  only  tail  male:  which  could  never  be  the  intention  of  Brooke 
Ae  testator.  v. 

Therefore  the  rule  of  law  ought  to  take  place,  in  favour  of 
the  heir  at  law:  and  the  judgment  ought  to  be  jfor  the  plain- 
tiff. 

Lord  Mansfield  first  stated  the  case  very  particularly, 
observing,  that  the  will  was  written  with  the  testator's  own 
^land;  and  made  in  favour  of  his  sister's  sons  by  her  husband 
Charles  DuckenfieU. 

The  question  is,  what  estate  WtWtam  took  under  this  wilL 

Nothing  is    so  clear,  as  that  the  construction  must  be  2  Dall.  244. 
agreeable  to  the  hUentton  of  the  testator,  collected  from  the 
win. 

Whatever  construction  would  have  been  ]nxt  in  WtUiam 
Hulton^s  csise^  if  he  had  been  living,  must  be  put  ra^w.*^  for, 
subsequent  events  can  not  alter  the  true  construction.  There* 
fore  aU  arguments  in  &vour  of  die  heir  at  law  are  out  of  the 
case;  because  tins  mist  be  considered  as  a  question  between 
prior  and  subsequent  remainder-'Pten. 

No-body  can  doubt  of  the  intention'ot  the  testator.  'Tis 
too  strong,  to  suppose  that  he  meant  nothing  to  the  after-bom 
scm. 

The  words  of  the  will  make  them  mdeedjoint'tenants;  but 
^tis  impossible  that  that  could  be  his  intention:  for,  this  testa- 
tor had  manifestly  a  pride  in  his  family.  He  devises  several 
things  specifically,  to  be  *^  kept  for  the  famihf^;  and  desires 
leases  to  be  renewed  for  the  benefit  of  the  family.  They  are 
to  have  power  to  make  leases  and  jointures.  What^  are 
there  to  be  six  <»*  seven  jointures,  ail  at  oncef 

It  must  dierefore  be  admitted,  that  diey  are  to  take  in  stu:- 
cession.  If  so,  the  other  circumstances  must  be  taken  in,  to 
shew  what  estate  he  meant  to  give  them.  And  there  can  be 
no  dpubt,  but  that  he  meant  them  an  estate  in  tailmak. 

Though  die  will  is  written  with  the  testator's  own  hand, 
he  prdbMy  copied  it  from  a  draught;  and  he  seems,  by  mis- 
take, 
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1764.       take,  to  have  omitted  some  words  which  were  inserted  tn  the 
Eyj^       oripnal  draught, 
ex  dimiss.        i^  ^^  proviso,  he  recites  enough  to  shew  that  he  meant  to 
ISHOOKS     gj^^  j^  ^  ^YiQ  after-born  sons  in  tail  male,  as  he  had  done  to 
AsTLEYctal.  ^^  other  sons. 

I  never  had  the  least  doubt  but  that  the  testator  intended 
the  same  estate  to  these  after-bom  sons,  by  anahgy^  as  he  had 
given  to  the  prior-bom. 

Mr.  Justice  Wilmot  also  declared,  that  he  had  not 
the  least  doubu  He  conjectured,  that  the  cause  of  the  vari- 
ation between  the  devises  to  the  bom  and  unborn  sons  of 
Charles  Duckenjield  was,  that  the  drawer  of  the  will  conceived 
he  could  not  give  to  an  after-bom  son  for  his  life,  and  graft  f, 
limitation  upon  it  to  another  person  not  in  being,  for  lue«    ^ 

If  the  tesUtor  had  intended  the  latter  to  be  for  Rfe^  he 
would  have  said  so:  but  he  left  it  to  the  general  disposition. 

But  whatever  the  words  are,  is  it  possible  to  imagine  that 
he  intended  to  disinherit  his  own  nephews^  for  the  sake  of 
strangers;  after  he  had  adopted  these  nephews,  as  his  own 
sons,  for  the  support  of  YiSs  family?  all  the  provisions  tend  to 
prove  the  contrary,  most  cleariy.  He  certainly  meant  them 
to  take  successively^  and  not  joindy.  He  could  never  mean, 
that  theyshouldall  live  in  the  family-house  together^  or  make 
several  concttrrrn/ jointures. 

*'  For  want  of  such  issue''  means  '*  For  want  of  heirs  male 
^^  of  the  body'':  and  this  is  the  true  construction. 

This  case  must  be  considered  as  if  the  controversy  was  be- 
tween the  after-bom  son,  and  thejirst  remainder-man:  so  that 
the  plaintiff's  being  heir  at  law,  and  all  arguments  in  his  &- 
vour  on  that  account,  are  out  of  the  case. 

Mr.  Justice  Yates  likewise  declared,  he  had  no 
doubt.  He  took  notice,  that  this  second  argument,  was  allowed 
on  account  of  the  value  of  the  estate  in  question;  not  of  any 
doubt  that  the  court  entertained  about  their  decision. 

It  can  not  be  supposed,  that  the  testator  meant  a  less  bene* 
faction  to  these  unborn  nephews,  than  to  the  three  devisees,  his 

nephews 
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neplwws  who  were  in  being.  The  clauses  and  circumstances       iy64* 
orove  his  intention  to  be  equal  and  the  same  to  cdL  Evans 

Per  Cur.  most  cleariy  and  unanimouslv,  ^^  dinuss. 

^  Bkooks 

Judgment  for  the  Defendant.      ^       ^• 

AsTLBT  et  at. 

Silk  vers.  Remiett,  Un.  &fc.  nTi^^I^' 

SIR  Fletcher  Norton^  Attorney  General^ moved  for «n  at-  Attorney  at  Uw 
tachment  against  the  commissioners  of  the  court  ofcon-^^^J^^^^^ 
science  in  LondoUy  for  proceeding  in  this  cause,  and  issuing  an  cSiut  of  con- 
execudon  against  Rermett  notwithstanding  his  having  served  science  in  Lon- 
them  wiA  a  writ  of  privilege.  ^^* 

The  question  was,  whether  the  court  of  conscience  in 
London^  (the  old  cvty  court,  not  under  the  new  acts)  can  {nt>- 
ceed  in  a  complaint  brought  before  them  against  an  attorney^ 
who  has  serv^them  widi  a  writ  of  privilege. 

The  Court  refused  the  motion.  For,  thb  court  of 
conscience  has  a  mixed  jurisdiction,  as  well  equitable  as  le- 
gal: they  proceed  secundum  aquum  et  bonum;  (which  the  re- 
corder attested.)  And  (as  Lord  Mansfield  ohfterved)  die  very 
principle  upon  which  these  courts  of  conscience  are  founded, 
is,  **  That  It  is  not  worth  while  for  the  plaintiff  to  be  at  the 
*^  expence  of  bring^g  his  action  in  a  superior  court  for  such 
"  a  trifling  sum.'* 

Therefore  the  Court  held,  that  the  writ  of  privilege- 
did  not  lie:  and  consequently,  the  commissioners  had  a  power 
to  proceed  upon  the  complaint  brought  before  them,  notwith- 
stsuiding  their  being  served  with  one. 

Lord  Mansfield  observed  also,  that  in  the  present 
case,  there  was  the  less  reason  to  make  a  precedent  of  this 
kind;  as  it  appears  upon  Rennett  the  attorney's  own  affidavit^ 
^  That  he  was  liable  to  pay  the  money." 

Per  Cur. 

Take  nothing  by  die  MoTioy. 

Hawes, 
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Hawes,  Executrix,  vers.  Saunders. 

£x«eaiiv  clitll  ry^HE  question  was,  "  Whether  an  executor  shall  p<xy  costs 
pay  cort«  of  a        I**  •   ^  ^    r  «  .     '^  ^ 

Jj^  pj.^j^  X    "  upon  a  judgment  of  non  pros." 

2  Stra.  871. 

6  T.  R.  654,  ^.  It  came  before  the  court  in  such  a  fonn  ai  may  occasi<m 
\  T'dd  »^  some  puzzle,  if  not  partieularly  attended  to,  in  respect  of  the 
places  of  plaintiiT  and  defendant  being  reversed:  for»  as  I 
take  It,  the  executrix  was  plaintiff  in  the  first  action,  and  de- 
fendant in  the  second;  the  state  of  the  £&cts  being  (as  &r  as 
I  could  coHect  them)  as  follows. 

The  executrix  brought  the  art^[iiial  action;  and  vw  nom^ 
prosed  for  want  of  declaring  within  time.  The  attorney  for 
the  original  defendant  came  to  the  master,  to  sign  ^e  judg- 
ment ^nonpros,  as  in  a  common  ordinary  case;  ahhough  the 
plaintiff  had  brought  the  action  with  an  ac  etiam  as  executrix: 
and  the  clerk  of  the  judgments,  as  a  matter  of  course,  with- 
out being  apprized  of  the  plaintiff's  being  ap  executrix  or  su- 
ing as  such,  taxed  costs  against  her* 

UvoN  this  judgment  of  non-pros*  wkh  costs,  die  origind 
defendttit  brought  an  actkm  against  the  original  plaintiff;  and 
90  became  himself  piainttff  in  tbis  second  action. 

Whereupon,  Mr«  Stowe^  on  behalf  of  the  executrix,  moved 
for  a  rule  to  be  made  upon  the  plaintiff  in  this  second  action, 
for  him  to  shew  cause,  "  Why  further  proceedings  in  this 
^  second  action  should  not  be  stayed,  with  costs:''  and  in  the 
mean  time,  further  proceedings  therein  were  stayed. 

On  Wednesday  the  11th  of  July  laaC,  Mr.  Dtmnin^^ «  be* 
hslf  of  SaunderSj  the  defendant  in  the  first  action,  out  now 
become  plaintiff  in  the  second,  shewed  cause ;  and  insisted 
^  That  sm  executor  being  non-pros^d  is  Hable  to  pay  costs. 

This  is  entirely  the  executor's  ^nmfsuk:  and  an  exiecutor 
is  only  intided  to  this  privilege,  in  cases  where  the  fault  is 
not  his  ovnu 

For  this  reason,  Ke  dull  pay  coats  for  not  gomg  on  to  trial 
according  to  his  notice  given. 

He  Cited  Mr.  Cookers  Book  of  Practice  in  C.  B.  and  Same's 
notes  in  C  5.  part  2.  p.  107.  Offie^  executor,  r.  Mojht — 

**That 
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"^lliattapiaiBtiffmtkiiigtcTt^  deftidt^  AaH  paycost^  for       tTB4^ 
*'  not  gomg  on  to  trial;  though  he  fcues  als  cxccwlor.'*  Haw** 


V. 


SAVimmmft. 


So,  in  the  case  of  Eaves  v.  MoceAt^  I  5it/l.  314.*  It  was 
kolckn,  "  That  an  executor  rfiall  pay  costs  for  not  going  o«^ ' 
"to  trial  according  to  Ws  notice;  though  he  rii^  '^^  P^  cited  in  I  Salk. 
"  costs  of  a  non-suit^'*  207.  more  cor- 

rectly. 

His  fvoper  mediod  Wotdd  have  beea^  to  have  t&Kontmtttd 
his  action:  in  which  case,  he  would  f  f^ot  have  been  UaUe  to  f  See  the  note 
pay  costs.  beloyr. 

Mr*  Stowe^  contra^  would  have  haci^tt  understood,  ^  Thait 
"  not  going  on  to  trial  according  to  his  notice,''  was  the  single 
instance  in  which  an  executor  should  pay  costs:  and  he  cited 
Baynham  v.  Matthews^  %  Strange  871*  irhdre  an  administra- 
tor had  leave  to  discontinue  without  costs.  \  \  Yet.see  Mr. 

SerjeantSayer** 
Law  of  Costs,  ST.  who  cites  a  8ub8e(|Ufnt  case,  "  That  an  executor  who  has  leave  to  dis- 
continue, muit  pay  costs;  the  discontif^uance  being  always  made  necessary  by  some  de- 
fault of  his  own.'*  Rep.  Pr.  in  C  B.  79  Haydon  v.  Norton,  Mich.  6  €^  % 

y.  ante,  p.  1451.  Harris,  executor,  y.  Janes,  H.  1764.  B.  R.  where,  tie  gimg  an  exeea- 
tor  leti^  to  ^KM^ntitme  was  holden  discretionary  i  and  was  refiised,  unless  be  wo«ld  cMi- 
tent  to  pay  coats. 

And  V.  peat  pa.  1927.  M.  7  G.  3.  Bennet  (Administrator)  v.  Coker. 

Mr.  Justice  Tates  observed,  that  the  case  of  a  nonpros. 
and  that  of  a  discontinuance  differ.  The  former  arises  from 
the  executers's  own  delay:  and  therefore  he  thought,  and  so 
also  Sd  Loap  Mansfield,  ^^  That  it  was  similar  to  the  case 
^^  of  His  not  going  on  to  trial  according  to  his  notice.'' 
However^ 

The  Rule  was  enlargeix. 

On  Saturday  1 7th  November.  * 

Mr.  Sttrwe^  on  behstf  of  tfie  executriic,  now  said,  there  was 
no  necessity  to- sign  ar  judgment  of  non-pros,  because  (there 
being  no  declaration)  the  defendant  might  have  got  himself . 
discharged  for  want  of  prosecution  within  two  term^ 

Lord  MANSTifiLD— The  privilege  of  executors  is  too  great 
ah««ly.  They  ought  to  be  properly  informed,  before  they 
bring  actions.  The  distinction  made  between  a  discontinu- 
ance and  a  non  pros*  is  a  very  good  one:  it  is  very  reason- 
able that  the  executrix  should  i^zy  costs  in  the  present  case. 

Rule  discharged. 

So  that  the  determination  of  the  court  was,  "  That  an  ex* 
''  ectttor  shall  pay  costs  of  a  nw-PRos."  But 

An 
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1764.  An  executor  does  n^t  pay  costs  upon  a  non^svn*  V*  Cro* 

jj  yac.  229.  Hayxvarth  v.  David. 

^'  Not&— The  two  kte  prdthonotaries  of  €•  B.  Sir  Geor^ 

Savkdbes.   Cookey  and  Mr.  Barrel,  held  and  acted  (Rfferenthf^  upon  the 
present  question;  (i.  e«  upon  a  nori'pro^*) 

This  Court  now  put  it  upon  die  foot  of  the  Utches  in 
the  executor;  thb  being  a  non-pros*  for  want  of  declaring  in 
due  time* 

So  an  executor  shall  pay  costs,  if  he  does  not  go  to  trial, 
after  having  given  notice  of  triaL 


m  s*x.)^*^'  Combe,  Esq;  vers.  Pitt. 

^^^rkl^  See  the  former  branches  of  this  Case,  m  pages  1335  and 

1423. 

An  action  on      HT^HE  defendant  having  answered  over;  and  the  cause 
notp^^aUthe   ^   having  been  now  tried,  and  a  verdict  found  for  the 
parties  for         plaintiff,  but  subject  to  the  opinion  of  the  courts 
whom  the  bribe 

was  given,  nor  Sir  Fletcher  Norton^  Solicitor  General,  had,  upcm  Thursday 
^^JTcI^"  the  10th  of  November  1763,  moved,  on  behalf  of  the  defen- 
didaiet;  nor^'he  dant,  "  That  the  verdict  might  be  entered  up  for  die  defen- 
voter's  right  of  "dant:''  reserving  (by  consent  of  the  plamtiff's  counsel} 
2^i[  1169L  ^^  liberty  of  making  a  future  motion,  either  for  a  new  trial, 
or  in  arrest  of  judgment. 

At  present,  he  insisted  upon  three  objections  against  the 
verdict  for  the  plaintiff:  viz. 

1st.  That  the  plaintiff  had  g^ven  no  evidence  to  shew 
"  that  the  persons  bribed  or  attempted  to  be  bribed  were 
"  VOTERS,  (/•  e.  had  a  right  to  vote,)  at  die  time  of  the  of- 
"  fence  being  committed." 

2d.  That  it  did  not  appear  by  any  evidence  g^ven  ^^  That 
"  Lord  Egmont  (who  was  charged  to  be  a  candidate,  and  for 
"  whom  diese  persons  were  to  pve  their  votes)  was  then  de-  ' 
**  dared  ^  candidate." 

3d.  That  the  charge  was  for  bribmg  or  attempting  to  bribe 
them  to  vote  for  Mr.  Lockyer  and  the  Earl  of  Egmont^  by 
name:  whereas  the  evidence  went  no  farther  than  to  prove. 

**That 


Digitized  by  VjOOQ IC 


Michaelmas  Tenn  5  Geo.  3.  B.  R.  1587 

*•  That  the  bribe  was  given  or  offered,  to  induce  them  to  vote  1/64* 

**  for  Mr.  Lockycr  and  his  friend^'*  (generally,  and  without  Combe""^ 

nanaing  either  Lord  Egmont  or  any  other  friend  in  particu-  ^ 

lar.)  So  that  there  is  a  variance  between  the  charge  in  the  de-  Pitt. 
daradon,  and  the  evidence  brought  in  proof  of  it:  and  the 
evidence  is  not  sufficient  to  support  the  charge. 

And  he  then  obtained  a 

Rule  to  shew  cause. 

But  afterwards,  upon  Monday^  the  28th  of  May  1 764. 

t  The  Court  thought,  and  the  counsel  agreed,  that  this 
was  a  hard  action,  as  £e  defendant  had  already  been  punish- 
ed, in  some  degree,  upon  the  *  information:  and  therefore  •  v.  ante, 
the  motion  then  went  off,  to  see  if  the  matter  could  not  be  P- 1340. 
compromised;  to  which,  the  counsel  on  both  sides  seemed 
very  well  inclined. 

However,  the  parties  could  not  agree  upon  any  compro- 
mise; the  defendant  being  unable  or  unwilling  to  pay  more 
than  SOL  which  the  plaintiff  was  not  content  to  accept. 
Whereupon, 

Cause  was  now  shewn  by  Mr.  Serjeant  Davy^  Mr.  Serjeant 
Buriandj  Mr.  Ashhurst^  and  Mr.  Pophatn.  They  thus  an- 
swered the  objections— 

1st.  The  plaintiff  was  f  not  obliged  to  prove  "  That  these  t  V.  Bash  v. 
**  persons  had  a  right  to  vote:'*  it  was  enough,  "  That  they  Jje^M^deiT^ 
**  ift/vote.'*  Their  right  to  vote  was  not  traversable.  Their  causes  in*C.  B. 
being  allowed  to  vote,  was  evidence  proper  to  be  left  to  a 
jury,  of  their  right  to  vote.  The  defendant  has  admitted,, 
that  they  had  a  right  to  vote:  his  agreement  was  made  with 
them,  upon  the  foot  and  admission  of  their  having  such 
a  right;  and  they  have  actually  exercised  it,  by  voting.  The 
nAstonce  is  proved:  the  circumstances  are  immateriaL  1  Salk* 
aa4.  Galknvay  v,  Susach^  2  JRo.  Abr.  tit.  Trials  p.  651.  707, 
708. 

2d.  It  is  not  at  all  material,  ^^  Who  were  the  candidates  de- 
*'  clared  at  that  time:"  it  is  an  immaterial  allegation,  not  ne- 
cessary to  be  proved:  utile  per  inutile  non  vitiatur.  It  is  not 
substance;  but  only  a  circumstance  not  necessary  to  be  proved; 
as  in  Batson  et  al.  v.  Sayer.  1  Stra*  728.  And  this  is  a 
charge,  not  for  a  private,  but  for  a  public  offence:  and  it  is 
just  die  same  offence  with  regard  to  tht  public j  whether  Lord 
Egmont  was  then  declared  sl  candidate,  or  not.  One  of  the  two, 
(Mr.  Lockyer^  was  certainly  then  declared  a  candidate:  and 
mis  was  undoubtedly  a  bribe,  "  To  vote  for  one  of  the  can- 
^^  didates."  This  alone  was  criminal,  within  the  act. 

Vol.  III.  2  Z  nd.  The 
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3d.  The  bribe  was  proved  to  be,  "  To  vote  for  Mr.  Loci-^ 
'  yerP^  the  rest  was  immaterial,  and  therefore  mmecessary  t6 
be  proved.  It  had  been  sufficient,  if  the  charge  had  only  been, 
"  That  the  bribe  was  to  induce  £he  person  bribed  or  attempt- 
"  ed  to  be  bribed  to  vote  for  Mr.  Lodkyer  alone:'*'*  ior^  the 
corrupting  to  vote  for  either^  is  a  crime  which  the  act  of  par- 
liament intended  to  punish.  Besides,  it  appeared  in  evidoice, 
"  That  Lord  Egmont  xuas  that  friend  of  Mr.  Lockyer^s^  for 
''  whom*the  corrupted  person  was  to  give  his  vote.  So  that 
he  was  properly  thus  described;  and  it  is  tantcanovnt  to  the 
witnesses  having  named  him  by  name. 

Sir  Fktcher  Norton  (now  Attorney  General)  and  Mr. 
Dunning^  premising,  that  this  was  a  soft  of  criminal  con- 
viction, and  in  a  severe  action  for  thrice  500/.  proceeded  to 
support  the  objections. 

1st.  The  plaintiff  alledges  in  his  declaration,  *'  That  Mr. 
"  Lockyer  and  Lord  Egmont  had  declared  themselves  candi* 
"  dates;  and  whilst  they  were  candidates,  the  defendant  PfU 
"  bribed  White^  who  had  a  right  to  vote^  &?c.  to  give  his  vote 
"  for  them."  As  the  plaintiff  has  averred,  "  That  the  defen- 
**  dant  bribed  this  man,  who  had  a  right  to  vote^^  it  was  in- 
cumbent upon  him  to  prove,  "  That  the  man  Aa^/such  rights 
"  at  the  time  of  his  being  bribed."  If  he  had  no  right,  nor 
claimed  any,  it  was  no  offence  within&ie  act.  They  have  not 
charged  any  thing  about  his  claiming  a  right,  nor  put  the  of- 
fence upon  that  foot:  they  have  tied  themselves  up  to  his 
having  such  a  right,  by  alledging  *'  That  he  had  a  right  SPcw* 
And  this  never  was  referred  to  dhe  decision  of  the  Jwrj/;  their 
verdict  was  given  upon  our  mutual  consent  "  To  refer  the 
**  points  of  law  to  the  court."  Whatever  oflfence  they  migJa 
have  charged  the  defendant  with,  he  certainly  is  not  proved 
guilty  of  the  offence  as  it  is  charged.  The  evidence  wsa  cob-^ 
trary  to  the  allegation.  They  ought  to  have  proved  **  That 
'*  at  the  time  of  being  bribed,  he  hadsL  right  to  vote."  Where- 
as, the  evidence  was,  "  That  at  that  time  he  had  no  right  to 
"  vote;  but  was  to  acquire  one  in  future,  by  40  days  resi- 
**  deuce."  The  poll  was  indeed  produced,  to  shew  "  That  he 
*'had  voted*'*  But  his  subsequent  voting  dpn't  prove  that 
be  had  a  right  to  vote,  at  the  time  when  the  bribe  was  given. 

2d.  They  also  ought  to  have  proved  "  That  Lord  Egmont 
*^  had  declared  himself  a  candidate  at  the  time  when  the  bribe 
*'  was  given  or  offered."  For,  they  have  alledged  in  their  de- 
claration, that  it  was  done  "  Whilst  Mr.  Lockyer  and  he  were 

"  can- 
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**  candidates."  They  ou^t  to  have  proved  this  allegation,  as      - 1764. 
they  have  set  it  forth,    lliey  should  have  proved  it  to  be  the       7; 
same  offence  as  Acy  have  described;  and  with  so  much  cer-         ombb 
tainty  and  precision,  that  the  defendant  might  be  able  to  plead        ptrr. 
^^auterfoitz  acquit^*  in  case  of  another  action's  being  brought 
against  him  for  it.  The  bribing  "  Whilst  Lord  Egmont  -was  a 
*•  candtdatt^^  is  the  offence  here  charged:  and  this  could  not 
be  pleaded  to  ah  action  for  bribing  &Pc.,  at  another  time, 
when  he  was  not  a  candidate.  It  is  a  material  substantial  part 
of  the  charge:  and  the  defendant  might  have  traversed  that 
he  did  it  whilst  ii\ty  were  candidates.  In  fact,  Lord  Egmont 
was  so  far  from  being  a  candidate  at  that  timcy  that  he  was 
not  then  thought  of. 

3d.  The  plaintiff  alledges  in  his  declaration,  **  That  the 
*'  \>ribe  was  to  induce  IVhite  to  vote  for  Mr.  Lockyer  and  Lord 
^^  Egmont. ^^  It  was  incumbent  upon  him  to  prove  this,  as  laid. 
Butithis  be  neither  did  do,  nor  could  do:  for,  in  truth,  it  tras 
uncertain  at  that  time^  who  Mr.  Lockyer^s  friend  would  be; 
a&d  Lord  Egmont  was  not  so  much  as  thought  on.  It  was 
impossible,  therefore,  that  the  term  **  Mr.  Lockyer^s  friend," 
could  mean  or  be  applied  to  any  particular  person;  much  less, 
to  Lord  Egmont* 

Lord  Man8Fieli>— The  defendant  was  convicted  upon 
an  I1V70RMATION  granted  by  the  court,  for  this  same  offence: 
and  when  the  court  gave  sentence  upon  it,  they  considered  him 
as  remaining  still  liable  to  the  forfeitures  and  disabilities  di- 
rected by  the  act  of  parliament,  and  to  the  civil  action  which 
might  be  brought  upon  that  act;*'  as  the  time  limited  for  com-  •  y.  i^^^ 
jnencing  prosecutions  upon  it  was  not  then  expired.  The  p.  1340. 
court  will  never  interpose  again,  by  way  of  information, 
whilst  the  matter  remains  open  to  the  civil  action.  However, 
in  this  man's  c^e,  it  did  so  happen:  and  the  hardship  of  his 
being  doubly  punished  for  the  same  offence  had  some  weight 
at  die  assizes,  in  not  leaving  the  matter  to  the  jury.  The  same 
inclination  has  operated  with  us  here :  and  we  wished  a  com- 
promise. This  wish  is  now  desperate :  I  am  sorry  for  it.  But  * 
dlice  it  is  so,  the  law  must  have  it's  course :  we  must  not 
make  a  precedent  in  opposition  to  the  statute. 

I  have  no  doubt,  as  to  any  of  the  three  objections  that  have 
been  made.  In  penal  actions,  the  material/act  must  be  charged: 
and  a  fact  must  be  proved  in  such  a  manner,  that  all  those 
consequences  will  follow  the  verdict,  which  ought  to  attend  it. 
But  aggravations^  and  all  circumstances  that  do  not  vary  Ae 
affence,are  out  of  the  case,  as  to  the  necessity  of  proving  them. 

Aman 
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1 764.  A  man  who  has  given  money  to  another  for  his  vote^  shall 

*"^oMBB  ^^^  ^^  admitted  to  say,  'f  That  such  other  person  had  no  right 

^  <^  to  vote."  However,  it  appears  that  this  person  had  a  right 

Pitt.  ^  vote;  unless  he  should  lose  it  by  noh-residence  :  and  be 

Ist  Object  appears,  upon  the  poll,  to  have  actually  voted. 

2d  Object  *^  Candidate^'*  is  a  vague  term:  no  certain  idea  is  fixed,  by 

law,  to  it.  But  Mr*  Lockyer  was  certainly  a  candidate:  and 
tl^s  was  a  bribe  to  induce  White  to  vote  for  Aim,  at  least. 
Surely,  asking'  a  vote  for  a  man,  is  enough  to.make  him  a  can- 
didate. Lociyer  was  clearly  a  candidate  himself:  and  the 
bribe  was,  "  To  vote  for  him  and  his  friend*^ 

3U  Object.  The  bribing  to  vote  for  one  or  both  or  either  of  these  per- 

sons, is  criminal  within  the  act :  and,  if  proved,  is  sufficient. 
And  here  it  is  proved,  *'  That  the  bribe  was,  to  give  his  vote 
"  for  Mr.  Lockyer:' 

Therefore,  upon  the  whole,  the  verdict  ought  to  stand. 

Mr.  Justice  Wilmot  (who  tried  the  cause)  owned,  he 

had  wished  for  an  accommodation;  because  the  man  would 

be  twice  punished  for  the  same  offence;  though  that  upon  the 

criminal  information  was  inflicted  with  lenity,  on  account  of 

'    '  the  man's  remaining  still  liable  to  a  civil  action. 

As  to  the  objections,  he  said,  he  had  not  nor  had  had  any 
doubt,  in  the  least  degree. 

1ft  Object.  Xhe  giving  White  Oi^  bribeySr  his  vote,  admits  his  having 

a  right  to  vote:  and  it  was  proved  by  the  poll,  "  That  he  ^firf 
«  vote." 

2d  7  Q. .    ,  There  is  no  real  variance  between  the  material  and suiskm^ 

3d  5  ^^'  tial  charge,  and  the  evidence.  The  material  and  substantial 
charge  is  bribing  this  man  ^^  To  vote  for  Mr.  Lockyer ^  and 
*^  another  J  at  the  election."  The  material  offence  is  bribing  to 
give  a  vote  for  Mr.  Lockyer  then  a  candidate :  and  I  think  it 
is  pointed  out  so  certainly,  that  it  nught  be  pleaded  in  bar  to 
any  other  action  brought  for  the  offence  of  bribing  at  this 
ekction. 

Mr.  Justice  Yates  expressed  die  like  sentiments  with 
Lord  Mansfield  and  Mr.  Justice  Wilmot.  He  thought 
it  a  reflection  upon  the  plaint^'s  humanity,  to  proceed  with 
rigour  for  a  second  punishment  for  the  same  offence.  But 
he  had  no  difficulty  as  to  the  force  of  the  objections. 

A  right 
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A  right  to  vote  is  admitted^  by  bribing  him  to  g^ve  his  vote.  17M. 
And  it  was  proved  by  the  ^11,  "That  the  man  did  vote  i^^  Combe 
which  is  a  presumption  of  his  having  a  right  to  vote.  But  it  ^, 

is  totalhf  immaterial,  "  Whether  he  had  a  riffht  to  vote,  or       Pi-^. 
**  not;''  because  the  act  of  parliament  says*,  "  That  if  any  ut  Object 
**  person  who  hadi  or  claimeth  to  havcy  or  hereafter  shall  have  •  v.  2  G.  2. 
**  or  claim  to  have  any  right  to  vote  fc?c,  shall  take  f^c;  or  if  c-  24.  J  7. 
**  any  person  &fc,  shall,  by  &fc,  corrupt  or  procure  any  person 
•*  or  persons  to  give  his  or  their  vote  or  votes  &fc.'"  and  this 
man  certainly  cbnmedB,  right  to  vote,  and  did  vote- 
Such  a  traverse  as  has  been  mentioned,  **  That  the  defend-  3d  Object. 
**  ant  did  not  give  or  offer  the  bribe  whilst  these  persons  were 
**  candidates,"  would  have  been  bad;  because  it  would  not 
apply  to  the  material  offence. 

Id  certum  est  quod  certum  reddi potest*  The  Earl  of  EgTnotU  ^  Ohitei 
was  known,  at  the  time  of  the  election,  to  be  the  other  candi- 
date. The  offence  described  by  the  statute  is  "  Corrupting  or 
**  procuring  any  person  or  persons  to  give  his  or  their  vote  or 
"  votes  in  any  election  of  any  member  or  members  to  serve  in 
"  parliament:'*!  and  the  crime  and  the  penalty  are  the  ^am^,  t  V.  $6  tnclf  7. 
whedier  the  bribe  be  given  "To  vote  for  one,''  or  "  To  vote  t»kentogcthtr. 
^  for  both.''  This  is  not  so  tied  down  1^  die  particular  de- 
scription, diat  a  recovery  in  this  action  could  not  be  pleaded 
in  bar  to  another  action  for  bribing  at  this  election.    For,  it 
nu^t  be  so  pleaded  in  bar:  and  the  fact  might  be  identified 
to  be  the  same,  by  proper  averments. 

*  Per  Cur.  unanimously. 

This  Rule  was  discharged; 

And  the  verdict  ordered  to  stand. 

But  liberty  was  reserved  (as  is  abovementioned  to  have 
been  agreed)  for  the  defendant's  counsel  to  move  either  for  a 
new  trial,  or  in  arrest  of  this  judgment. 

And  they  afterwards  moved  for  a  new  trial. 
V.  post.  pa.  1682. 

Oulton, 
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Toerfiijr.  Si  Oulton,  the  Younger,  vers.  Perry. 

Nov.  1764.  ^  ' 

Pijoce6ding8  Ti /T  R»  Barnes^  on  behalf  of  the  defendant,  moved  to  stay 
]Iuy^,^WaweJ^A  *^  plaintiff's  proceedings,  upon  an  affidavit  *^That 
tbe  cause  of  ^^  th^  defendant  owed  the  plainuff  only  nine  MUmg$/*  and 
action  is  infra    cited  the  case  of  Machtn  v.  Robinson^  Tr.  28  G.  2^  B.  R» 

5,5!!l^.l^«  ♦!»-.  where  the  proceedines  were  stayed,  because  the  cause  of  ac« 
cunae,  upon  tne    .  ■     ./i*        t    •  i     /     J!^       r  i        r        i     % 

mere  affidavit  of  tion  was  so  tnfling,  being  only  for  20s.  It  was  therefore  holn 

defendant         den  to  be  infra  dignitatem  curias. 
Cro.  Elii.96.  •/  i> 

3  DaU.  359  in  Per  Cur.  and  Master  Owen — ^There,  it  appeared  apon  the 
Xt.^%^  very  yjicr  of  the  declaration.  Here,  the  plaintiff  rfrmowA 
5  T.  R.  64.  more;  the  defendant  alledges  it  to  be  less:  the  court  cannot 
.1  Tidd432.  '  try  the  quantum^  upon  affidavit.  The  distinction  is,  where  it 
appeara  upon  the  face  ofthe  declaration^  or  not. 

Motion  denied. 

N.  B.  Master  Owen  said,  that  Lord  Hardwickc 
had,  at  first,  made  some  rules  of  this  kind; 
but  afterwards,  would  not  make  any  more. 


Thrnvday,  22  Menetoiie  vers.  Athawes. 

Nov.  1764. 

Action  lies  for   'HnHIS  was  an  action  by  a  ship-wright  for  work  and  labour 
abipwri^t^*      X    done  and  materials  provided,  in  repairing  the  defend* 
dmie,  and  mate-  ant's  ship.  And  the  question  was,  "  Whether  the  plaintiff  was 
rials  delivered  in  ^^  intided  to  recover,  under  the  following  circumstances.'' 
repairinff  ship» 

J«uk1»  Dupnt  in     Xhe  ship,  being  damaged,  was  obliged  to  put  back,  in  order 

^1  wMtetl^  to  be  repaired  in  dock;  and  was  to  have  gone  out  of  the  dock 

^^^^  on  a  Sunday:  in  the  interim,  viz.  on  the  cUy  before,  and  when 

only  three  hours'  work  was  wanting  to  comjdete  die  rep^ur,  k 

fire  happened  at  an  adjacent  brew-house,  and  was  communis 

cated  to  the  dock;  and  the  ship  was  burnt. 

N.  fi.  It  was  the  ship^wright's  own  dock ;  and  the  owner  of 
the  ship  had  agreed  to  pay  him  SL  for  the  use  of  it. 

This  case  was  argued  on  Tuesday  the  13th  of  this  mondi 
by  Mr.  Murphy y  for  the  plaintiff;  and  Mr.  Dunningy  for  the 
defendant. 

For 
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For  the  plaint,  it  was  inaisted  that  A^  was  not  ah8Wend>le 
iar  thia  event,  which  happened  without  his  neglect  or  defauk; ' 
unless  there  had  been  some  fecial  undertaking. 

Indeed,  a  tenant  is  bound  to  provide  the  landlord  as  good 
a  house,  in  case  of  it's  being  burnt,  if  he  covenants  to  deliver 
up  the  house  to  him  again,  in  as  good  repair  as  it  was  then: 
upon  such  a  special  undertaking,  an  action  would  lie:  but  nqf 
otherwise.  Doctor  and  Student,  dialogue  2.  chap.  4. 

In  the  case  of  waggoners  and  common  carriers,  they  are 
lK>und  to  answer  for  tne  goods  against  all  events,  but  acts  of 
God,  and  of  the  enemies  of  the  king.  2  JLL  Raym.  909. 
'Coggs  V.  Bernards  1  Strange  128.  Amies  v.  Stephens.  And 
a  gaoler  is  excusable  from  escapes  in  those  cases:  1  Ro.  Abn 
808.  pL  5, 6.  And  in  like  manner,  where  it  is  the  act  of  God, 
the  person  who  has  the  custody  of  another  man's  property^ 
is  excused. 

The  plaintifT  here  was  a  general  bailee,  only:  therefore  not 
«liargeai>le^  1  Inst*  89.  He  was  only  obliged  to  keep  itasht 
would  keep  bis  own. 

,    The  case  of  Coggs  v.  Bernard  in  2  Ld.  Raym.  909.  over- 
rules Southcote^s  case  in  4  Co.  84. 

tEvidn  a.pilwn  remains  the  property  of  the  original  owner. 
^Str*  1187.  Sir  John  Hartopp  v.  Hoare:  the  plaintiff  was 
considered  as  a  mere  bailee,  for  safe  custody  only. 

In  insurances  made  by  merchants,  it  is  usual  to  insert  docks. 
The  men  were  on  board  of  this  ship:  (though  that  makes  no 
difference.) 

The  plamtiff  therefore  was  not  answerable  for  this  loss  of 
the  ship.  And  if  the  plaintiff  be  not  liable  for  the  loss  of  the 
ship,  he  is  intided  to  be  paid  for  his  work  and  materials.  The 
materials  must  be  considered  as  having  been  delivered.  The 
merchant  always  pays  5/.  for  the  hir^  of  a  dock :  and  so  he 
agreed  to  do  in  this  case.  And  these  materials  were  delivered 
on  board  his  ship  in  d>is  dock. 

When  tithes  are  set  out,  they  are  thereby  vested  in  the 
parson;  and  he  may  maintain  trespass  for  any  injury  done  to 
diem. 

The  defendant  might  have  sold  this  ship,  while  it  was  in 
die  dock;  and  these  materials  would  have  been  part  of  it: 

The 
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ir64.        The  fixing  diem  to  the  ship  was  a  delivery  of  them.  The 

_  adjunct  must  co  with  the  subject.  Dr.  Cow<iL  in  treatinfi: 

\^^^  of  the  various  modes  oi  acquirmg  property,  is  oi  this  opi«> 

Athawjbs.   '"^* 

Mr.  Dunning',  contra,  for  the  defendant. 

The  question  is, "  Whether  die  plaintiff  is  intided  to  be 
**  paid  by  the  defendant  for  that  work  and  labour  from  which 
^^  the  defendant  neither  did  nor  could  reap  any  advantage.^ 

The  plaintiff  was  obliged  to  re-deliver  the  ship  safe;  hav- 
ing imdertaken  to  repair  it. 

The  defendant  has  had  no  benefit  from  the  plaintiff's  labour 
or  materials;  neither  was  the  jdaintiff's  undertaking  com^ 
pletely  performed. 

Carriers  and  hoy-men  can  not  be  intided  to  be  paid  for  car* 
Tying  things  that  perish  be/ore  they  are  delivered:  nor  jewel- 
lers, for  setting  a  jewel,  that  is  destroyed  before  it  is  set.  So 
a  taylor,  where  the  cloth  is  destroyed  before  the  suit  is  finish^ 
ed.  So,  of  any,  unfrmhed  incomplete  undertaking. 

As  there  is  no  express  agreement  to  suj^rt  this  acdon^ 
the  court  will  not  imply  any. 

Mr.  Murphy — ^in  reply.  As  to  the  defendant's  not  having 
had  the  benefit  of  the  repair — There  is  no  reason  why  the 
shipwright  should  not  be  paid  for  his  work  and  labour  and 
materials.  Digest,  title  de  negotiis  gestis.  The  defendant 
might  have  insured  his  ship. 

Nothing  can  be  due  to  a  carrier  or  hoy-man,  till  the  deE" 
very  of  the  goods  at  the  destined  place.  But  these  materials 
tvere  delivered;  and  the  work  and  labour  actually  done. 

Suppose  a  horse  sent  to  a  farrier's  to  be  cured,  is  burnt  ia 
the  stable  before  the  cure  is  completely  effected:  shall  not 
the  farrier  be  paid  for  what  he  has  already  done? 

A  pawn-broker,  if  the  pawn  is  destroyed  by  the  act  of  God, 
shall  recover  the  money  lent. 

Lord  Mansfield — ^This  is  a  desperate  case  for  the 
defendant  (diough  compassionate:)  I  doubt  it  is  very  difficult 
for  him  to  maintain  his  point.  Besides,  it  is  stated,  ^^  That 
"  he  paid  5/.  for  the  use  of  the  dock." 

Mr. 
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Mr.  Justice  Wilmot — So  that  it  is  like  a  horse  that 
a  farrier  was- curing,  being  burnt  in  the  owner*s  own  stable. 

Mr.  Attorney  General  being  retained  to  argue  it 
for  the  defendant — 

The  Court  offered  to  hear  a  second  argument  froili 
him,  if  he  thought  he  could  maintain  his  case;  butseemedfto 
think  it  would  be  a  very  difficult  matter  to  do  it. 

Mr.  Attorney  General  appeared  to  entertain  very  litde 
hope  of  success:  however,  he  desired  a  day  or  two  to  consider 
of  it.  But 

Mr.  Recorder  now  moving' "That  the /^©^f^a  might  be 
**  delivered  to  the  plaintiff" — 

The  attorney  -general  did  not  oppose  it. 

And  a  Rule  was  made  accordingly. 

That  ihtpostea  be  delivered  to  the  Plaintiff. 


1595 
1764. 
Mbnetone 

V. 

'  Athawes. 


Swann  vers.  Broome. 


(1  Black.  Rep. 
496.  526.  S.  C.) 
Wednesday, 


THIS  came  before  the  court,  upon  a  writ  of  error  from  f^^^'''  ^^^  .  ^ 
the  court  of  Common  Pleas^  upon  a  common  recovery  of  I^ramonsTiT^ 
suffered  there.  common  recove- 

ry be  on  Sunday, 
By  consent,  the  error  assigned  was  in  tfus^  "  That  the  day  *?^  vouchee 
^  of  the  return  of  the  writ  of  summons  was  on  Sunday  the  tll^recJ^w  « ' 
"13th  of  ^ay  1750:  on  which  said  13th  A?cy  oi  May^  Ed-hwH 
**  ward  Swann  the  younger,  tenant  in  tail  male,  and  vouchee  Cro.  Jac  496. 
"in  the  common  recovery,  died  without  issue  male  of  his 
"body." 

On  3d  July  1764,  the  case  was  argued,  by  Mr.  Serjeant 
Hewitt  for  the  plaintiff,  and  Mr.  Walker  for  the  defendant; 
and  on  the '9th  of  November  1764,  by  Mr.  Blackstone  for  the 
plaintiff,  and  Mr.  Serjeant  Glynn  for  the  defendant. 

The  Court,  from  the  beginning,  shewed  a  strong 
inclination  to  support  the  recovery,  if  possible. 


The  questions  were  two: 
Vol.  III. 


3  A 


1st. 
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1st.  **  Whether  the  judgment  could  relatt  to  the  fessoin-day 
"  "  of  the  term;  or  tO  ahy  day  prior  to  the  l3tK  of  May^  the 
"  essoin-day  of  the  return.^'* 

2d.  "  Whether,  by  law,  a  ©a/iV  judgment  could  possibly  be 
"  given  on  the  day  of  the  return,  being  Sunday." 

The  arguments  at  the  bar  were  of  great  length;  and 
eveiy  authority  relative  to  judicial  proceedings  upon  a  *St/n- 
daify  ransacked  on  both  sides :  but  it  would  be  of  no  use,  now, 
to  report  them  at  large. 

Lord  Mansfieldtiow  delivc^red  the  resolution  of  the 
xourt,  "That  the  recovery  was  bad;  because  no  judgment 
"  could  be  supposed  to  be  given  before  the  death  of  the  te- 
"  nant  in  tail.  That  this  judgment  could  not  relate  to  the 
^^ first  day  of  the  term;  because  it  could  not  be  given  before 
**  the  return  of  the  writ  of  summons,  which  appears  by  the 
"  record  to  be  in  th^  term.  That  it  could  relate  only  to  the 
**  essoin-daij  of  the  writ  of  summons^  which  Was  upon  a  Sun- 
*'  day;  on  which  Sunday^  the  tenant  in  tail  died." 

His  Lordship  also  gave  the  reasons  upon  which  this 
opinion  was  grounded:  which  were  somewhat  to  the  follow- 
ing effect. 

This  is  a  writ  of  error  upon  a  judgment  in  the  court  of 
Common  Pleas  in  a,common  recovery.  The  fact,  as  it  appears 
upon  the  record  is,  "That  the  writ  of  summons  was  re- 
^'  tumable  at  a  return-day  within  the  term :  and  the  tenant  in 
"  tail  died  upon  the  essoin-day  of  that  return ;  which  essoin- 
"  day  happened  on  a  Sunday*^^  This  is  all  ritat  is  necessary  to 
be  stated. 

Though  common  recoveries  are  now  considered  as  com- 
mon assurances,  yet  they  must  be  conducted  and  completed 
according  to  certain  ceremonies  and  solemnities  which  bear 
analogy  to  the  proceedings  in  real  actions:  and  the  want  of 
such  necessary  ceremonies  and  scJemnities  invalidates  a  com- 
mon recovery,  as  much  as  the  want  of  a  third  witness  inva- 
lidates a  will  of  lands. 

A  judgment  relates  to  the  essoin-day  of  the  term,  unless 
any  thing  appears  upon  the  record  to  the  contrary,  shewing 
*'  That  the  judgment  can  not  have  that  relation." 

If  the  tenant  in  tail  was  alive  when  the  judgment  was  given 
or  may  be  supposed  to  have  been  given,  such  judgment  is 

good^ . 
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goo^:  If  not,  then  it  is  a  had  judgment,  because  ^ven  after        1764. 
the  death  of  the  tenant  in  tail.  ^ 

,  '    SWANN 

Where  it  appears  upon  the  face  of  the  record,  that  Ae  re-      xt^' 
lation  could  not  be  to  the  essoin-day  of  the  term^  but  to  a  subse-     ^^^^^^* 
quent  day,  the  presumption  of  such  relation  must  cease;  be- 
cause it  can  not  possibly  be  supposed  or  intended  *^  That  it 
*^  was  given  upon  that  day,*'  when  it  appears  upon  the  face  of 
the  record  impossible  that  it  could  be  so. 

Where  any  such  matter  is  apparent  upon  the  face  of  the 
record,  the  judgment  then  relates  only  so  far  back,  as  it  may, 
oonsistenUy  with  the  record^  be  intended  or  supposed  to  relate. 

If  the  essoin-day  of  this  writ  of  summons  had  been  upon 
a  week'duy^  the  judgment  would,  by  relation,  have  be^n  a 
good  one;  because  it  might  then  have  been  intended  or  sup- 
posed **  That  it  was  really  given  upon  the  day  to  which  it  re- 
"  lated." 

But  this  essoin-day  of  the  writ  of  summons  is  upon  a  Sun'- 
day:  and  from  thence  the  objection  arises;  it  being  insisted, 
on  the  part  of  the  plaintiff  in  error,  "  That  judgment  could 
^'  not  be  given  upon  a  Sunday?'* 

It  is  clear,  that  if  the  court  could  not  sit  on  a  Sunday^  it 
would  be  iitipossible  for  this  judgment  to  have  been  given 
before  the  death  of  the  tenant  in  tail:  for,  he  died  upon  that 
Sunday. 

The  single  question  therefore  is,  "  Whether  the  court  can 
''  sit  on  a  Sunday^  and  give  a  valid  judgment. ^'^ 

No  express  direct  authority  has  been  cited  in  proof  of  the 
aflSrmative  side  of  this  question.  Those  authorities  that  have 
been  urged  in  support  of  it,  have  been  only  argumentative; 
from  whence  such  a  conclusion  might,  as  it  is  said,  be  drawn. 

But  the  history  of  the  law  and  usage,  as  to  courts  of  jus- 
lice  sitting  on  Sundays^  makes  an  end  of  the  question. 

Anciently,  the  courts  of  justice  did  sit  on  Sundays.         Tiid  44. 

T\it  fact  of  this,  and  the  reasons  of  it^  appear  in  SJr  Henry 
Spehnun^s  Origin^  of  the  Terms. 

It  appears  by  what  he  says,  that  the  ancient  Christians  prac- 
tised this.  In  his  *  chapter  of  law-days  among  the  first  Chris-  •  ^  3  p  75 
tians,  using  all  times  alike,  he  says,  **  'fhe  Christians,  at  first, 

"  used 
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1764.        **  used  all  days  alike  for  hearing  of  causes;  not  sparing  ^as  it 
T  «  seemeth)  the  Sunday  itself."   They  had  two  reasons  for  it.. 

One  was,  in  (q)position  to  the  Heathens;  who  were  supersti- 
Broome  ^i^^^  about  the  observation  of  days  and  times,  conceiving 
some  to  be  ominous  and  unlucky,  and  others  to  be  lucky:  and 
therefore  the  Christians  laid  aside  all  observance  of  days.  A 
second  reason  they  also  had;  which,  was,  by  keeping  their 
own  courts  always  opeUy  to.  prevent  Christian  suitors  from 
resorting  to  the  Heathen  courts. 

V.  c.  4p.  76.  But  in  the  year  517,  a  *  canon  was  made,  "  Quod  nullus 
Ld.  Ray.  705.  ((  episcopus  vel  infra  positus  die  dominico  causas  judicare 
**  praesumat."  And  this  canon  (for  exempting  Sundays)  was 
ratified  in  the  time  of  Theodosius;  who  fortified  it  with  an 
Imperial  constitution :  "  Solis  die,  (quem  dominicum  recte 
"  dixere  majores,)  omnium  omnino  litium  et  negoti^rum 
"  quiescat  intentio."  The  whole  canon  is  also  decreed  verba- 
tim, in  the  capitulars  of  the  emperors  Carolus  and  Ludovicus. 

There  are  likewise  several  other  canons  taken  notice  of,  in 
t  V.  c.  5.  p.  Spelman^s  Original  of  the  Terms,  f  One  of  them  was  made 
76,  T7.  in  the  council  of  Tribury^  about  the  year  895 :  "  Nullus 

"  comes,  nuUv^ue  omnino  secularis,  diebus  dominicis,  vel 
**  sanctoruqn  V  festis,  seu  quadragesima,  aut  jejuniorum, 
"  placitum  habere,  sed  nee  populum  illo  praesumat  coher- 
**  cere."  Another  of  them  was  made  in  the  council  oi  Erp^ 
furd  in  the  year  932 ;  and  afterward*  became  general,  upon 
being  taken  into  the  body  of  the  canon  law,  by  Grdtian:  and 
Sir  Henry  Spelman  takes  it,  he  says,  to  be  one  of  the  founda- 
tion-stones to  our  terms,  "  Placita  secularia  dominicis  vel 
*'  alijs  festis  diebus,  seu  etia;fn  in  quibus  legitima  jejunia  cj- 
"  lebrantur  secundum  canonicam  institutionem  minime  fieri 
"  volumus."  It  goes  on  and  appoints  vacations.  But  these 
vacations  were  enlarged  by  the  council  of  St.  Medard:  **  De- 
"  crevit  sancta  synodus,  ut  a  quadragesima  usque  ad  octavam 
"  Paschae,  et  ab  adventu  Domini  usque  ad  octavam  E^ipha- 
"  niae,  necnon  in  jejunijs  quatuor  temporum,  et  in  litanijs  ma- 
**  joribus,  et  in  diebus  dominicis,  et  in  diebus  rogationum 
"  (nisi  de  concordia  et  pacificatione)  nullus  supra  sacra  evan- 
**  gelia  jurare  prsesumat."  By  which  expression  is  meant,  that 
no  causes  should  be  tried,  or  pleas  holden,  on  those  days. 

^  These  canons  were  received  and  adopted  by  our  Saxon 
X  V.  c.  7,  8,  p.  kings.  \  And  Edward  the  Confessor  made  the  following 
77y  7a and c. 9.  constitution:  II  "  Ab  adventu  Domini  usque  ad  octabas  Epi- 
ll*v\eir  Ed  "  phaniae,  pax  Dei-  et  sanctae  ecclesiae  per  omne  regnum  t 
Conf.  c.  9.  "  similiter,  a  septuagesima  usque  ad  octabas  Paschae;  item, 

"  ab  ascensione  Domini  usque  ad  octabas  Pentecostes;  iteni, 
"  omnibus  diebus  quatuor  temporum;  item,  omnibus  Sab- 

^'  batis 
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"  batis  ab  hora  nona,  et  tot  a  die  sEquENTi  usquE  ad  diem        1764. 
**  LUNvE;  item,  vigilijs  i5?c.^^  — r 

These  canons  and  constitutions  were  all  confirmed  by  Wil-  ^• 

Ram  the  Conqueror  and  Henry  the  Second;*  and  so  became  ,  ^■^®^^^' 
part  of  the  common  law  of  England.  '       ^  ^  *  l\  p '^j 

Afterwards,  in  succeeding  times,  there  happened  several 
alterations  and  relaxations.  The  statute  of  Westminster  theft  3  Ed.  1.  c.  51. 
first,  and  other  statutes,  were  made  to  this  purpose;  and  usage^ 
or  perhaps  positive  laws  not  now  extant,  dispensed  with  other 
days  that  were  formerly  unjuridical. 

The  Mirrour  of  Justices  ^  says,  "  Abusion  est  que  tientf  c.  5.  §  i. 
"  pleas  per  dimenchpsy  ou  per  auters  jours  defendus,  ou  de-  artic.  111. 
"  vant  le  soleil  levie,  ou  noctantre,  ou  in  dishonest  lieuJ" 

Lord  Coke^  in  his  2d  Institute,  p.  264.  commenting  upon 
W.  1.  c.  51.  says,  "  In  the  common  law,  there  be  dies  juridici, 
*'  and  dies  non  juridici.  Dies  non  juridici  sunt  dies  dominici, 
**  the  Lord's  days,  throughout  the  whole  year." 

In  Dyer  168.  pi.  17.  upon  a  judgment  given  in  the  Com- 
mon Pleas  in  a  scire  facias  upon  a  recognizance,  error  was 
assigned  in  that  the  teste  of  the  scire  facias  was  upon  a  Sun- 
dayy  which  is  not  dies  juridicus  in  banco;  the  teste  being  the 
28th  of  November^  which  happening  that  year  on  Sunday ^  the 
term  did  not  end  till  the  29th. 

In  Sir  William  Jones  156.  Becloe  v.  Alpe^  Upon  an  infor- 
mation in  the  Exchequer^  for  ingrossing  butter  and  cheese  , 
contrary  to  the  statute  of  5,  6  E.  6.  and  a  verdict  and  judg- 
ment against  the  defendant,  and  a  writ  of  error  brought  by 
him  in  the  Exchequer  chamber  to  reverse  it,  and  a  reference 
of  it  by  the  court  to  Hutton  and  Jones;  the  first  error  assigned 
was  "  That  the  information  was  exhibited  in  court  on  the  - 
^*  13th  o{  October y  which  in  that  year  (20  Jac.  1.)  was  zSun- 
"  day  and  therefore  not  dies  juridicus.'*^  But  it  was  resolved 
*'  by  Hutton  and  Jones^  that  it  was  good:  for,  although  it 
"  was  not  dies  juridicus  for  the  award  of  any  judicial  process, 
"  or  to  make  an  entry  of  any  judgment  on  record^  yet  it  was 
'*  good  fof  accepting  an  information  upon  a  special  law;"  (of 
which  kind  of  informations  many  precedents  were  shewn.) 
And  upon  Hutton^s  delivering  his  own  and  Joneses  opinion 
to  the  court,  they  affirmed  the  first  judgment,  notwithstanding 
the  errors.  But  at  the  same  time  that  these  two  judges  held 
it  good  for  accepting  an  information  upon  a  speci;d  law,  they 
said,  *'  That  Sunday  was  wof  a  diesjuridicies  for  the  anvarding 

of 
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1  Tidd  39.  44; 


•  Old  edition, 

p.ir.  , 

New  edition, 
p.  36. 


anu  Judicial  fir  acese^  nor  for  etUeritig  any  jud^ent  of  re- 
"  cord.  The  awarding  of  process,  and  the  giving  of  judg- 
ment, are  Judicial  acts;  and  therefore  can  not  be  supposed  to 
be  done,  but  whilst  the  court  is  actually  sitting. 

As  to  WRITS  being  returnable  on  Sundays —  , 

Writs  were  formed  in  those  times  when  the  courts  of  jus- 
tice might  sit  on  Sundays:  and  these  ancient  returns,  which 
were  not  improper  when  the  writs  were  ftrst  formed,  have 
continued  ever  since,  without  being  altered  in  succeeding 
times.  The  canons  did  not  at  all  interfere,  so  as  to  make  any 
alteration  in  them:  for  the  canons  extend  their  prohibition  no 
further  than  against  awarding  process  and  giving  judgment, 
and  such  like  acts  of  courts  on  Sundays.  So  that  the  writs 
have  continued  in  their  primitive  form:  but  no  business  can 
be  done  by  the  court,  till  Monday.  The  day  of  their  being  ac- 
tually returned,  is  therefore  as  certainly  knoxvn^  as  if  the 
writs  were  made  returnable  on  Monday. 

FitZ' Herbert^  in  his  Natura  Breviumy  under  the  writ  eie 
warrantia  diei^*  (to  excuse  the  default  of  appearance  in  court 
at  the  day  assigned,  on  account  of  being  in  the  king's  service 
on  that  day,)  specifies  one  of  those  writs  in  these  words — 
**  Rex  &c.  sciatis  quod  A.  fuit  in  servitio  nostro  die  lun.c  in 
"  crastino  quinden*  Pascha  proxim'  prseterit';  ita  quod  eo  die 
"  interesse  non  potuit  loqu^lie  quce  est  inter  ,&c." 

In  12  Edxum  4.  8.  b.  pL  22.  upon  a  demurrer,  in  an  action 
of  trespass  brought  by  die  prior  of  Lantony^  Pigott  said  "  If 
"  the  day  of  a  return,  scilicet  the  quarto  die^  falls  in  die  domi- 
"  nicoy  no  court  shall  be  holden^  but  in  the  day  following." 

As  to  the  practice  of  giving  notice  **  To  appear  on  the 
''Sundatj:' 

The.  answer  is,  that  whilst  the  courts  did  sit  upon  Sunday Sy 
the  notice  must  follow  the  practice  then  in  use;  and  must  of 
consequence,  be  given  for  appearing  on  the  Sunday:  but  noWy 
that  old  practice  "  Of  their  actually  sitting  upon  Sundays'*'^ 
being  altered  and  at  an  end,  these  notices  must  necessarily 
relate  to  the  Monday y  when  the  courts  do  sit,  and  before 
which  day  they  cannot  sit;  and  therefore  the  defendant  can't 
be  misled  by  having  notice  given  him  "  To  appear  on  the 
*'  Sunday.^' 

As  to  the  observation,  "That  the  courts  of  justice  have  never 
"  been  restrained  %aef  of  parliament  ^  fromsittingon«S'2/n^i/^/ 

^'  and 
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**  and  that  the  29th  of  C.  2.  c. 
"  judgments"— 

.  It  was  needless  to  restrain  them  from  it  by  act  of  parlia- 
ment»  They  could  not  do  it,  by  the  canons  anciently  re- 
ceived, and  made  a  part  of  the  law  of  the  land :  and  there- 
fore the  restraining  them  from  it  by  act  of  parliament,  would 
have  been  merely  nugatory.  But  fairs,  markets,  sports  and 
pastnnes,  were  not  unlawful  to  be  holden  and  used  on  Sundays^ 
at  common  law :  and  therefore  it  was  requisite  to  enact  parti- 
tular  statutes,  to  prohibit  the  use  and  exercise  of  them  upon 
Sundays^  as  there  was  nothing  else  that  could  hinder  their 
being  continued  in  use. 

In  Mackalley^s  case,  in  9  C(?.*  It  was  objected,  that  Sunday  •  V.  p.  66.  b. 
*'  is  not  dies  juridicus;  and  therefore  no  arrest  can  be  made 
*'  in  it :  and  every  one  ought  to  abstain  from  secular  affairs 
*'  upon  that  day."  But  it  was  answered  and  resolved, 
*'  That  no  judicial  act  ought  to  be  done  in  that  day:  but  mi" 
*'  nisterial  acts  may  be  lawfully  executed  in  the  Sunday.^"* 

It  has  been  said,  **  That  a  mere  ideal  relation  to  Sunday 
"  cotild  not  come  within  the  notion  of  a  profanation  of  the 
**  day;  as  it  is  only  a  fiction  of  law,  not  founded  upon  an 
"  actual  fact  of  the  court's  really  sitting  and  giving  judg- 
**  ment  upon  that  day*" 

But  the  answer  to  this,  is,  that  if  it  be  impossible  for  the 
court  to  sit  on  a  Sunday^  then  there  can  be  no  such  relation: 
for,  an  absolute  impossibility  can  not  be  supposed. 

It  has  been  said,  "  That  the  tenant  in  tail  had  done  all  that 
•*  was  essential  for  him  to  do:  the  rest  was  only  form.^^ 

The  answer  is — ^The  law  requires,  as  essentially  necessary 
to  validate  a  common  recovery,  certain  forms,  solemnities  or 
ceremonies  that  have  analogy  to  real  suits :  it  makes  these 
requisites  absolutely  and  essentially  necessary  to  the  comple- 
tion  of  it.  And  till  it  is  completed^  it  is  no  recovery,  no  convey- 
ance :  the  tenant  in  tail  has  not  regularly  and  properly  executed 
the  conveyance  by  which  he  would  cut  oJF  the  intail,  defeat 
his  own  issue,  and  bar  the  remainders.  A  conveyance  not 

Eroperly  executed  is  the  same  as  no  conveyance  at  all.  Here, 
e  died  before  the  return  of  the  writ  of  summons,  and  before 
he  either  did  or  could  appear  to  it:  for,  though  the  writ  is, 
in  words,  made  returnable  on  the  Sunday;  yet,  as  the  court 
could  not  sit  on  Sunday^  he  could  not  possibly  appear  to  it 
before  Monday. 

On 
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On  the  face  of  this  record,  it  is  manifest,  that  the  tenant  in 
"  tail  couid  not  have  appearea  till- ilfonrfat/:  and  no  judgment 
could  be  given  against  him  till  he  had  appeared.  It  is  impos- 
sible therefore  that  this  judgment  could  be  pven  before  Mon- 
day. But  he  died  on  Sunday.  Consequently,  the  judgment  ap- 
pears to  have  been  in  fact  given  after  the  death  of  the  tenant 
in  tail. 

We  are  very  sorry  to  find  ourselves  obliged  to  reverse  a 
.common  recovery,  upon  such  an  objection  to  it :  arid  we  have 
struggled  hard,  to  try  if  it  could,  by  any  legal  means,  be  sup- 
ported. But,  notwithstanding  our  inclinations  to  support  it,  we 
can  not  help  declaring  our  opinion,  "  That,  in  point  of  laWj 
'*  this  judgment  is  erroneous,  and  ought  to  be  reversed." 

Judgment  reversed. 

A  writ  of  error  was  brought  in  parliament  upon  this  judg- 
ment: and  after  hearing  it,  upon  the  2d  oi  May  1766,  the 
lords  proposed  the  following  question,  which  was  put  to  the 
judges,  viz* 

"  Whether  the  recovery  is  good  or  erroneous;  the  return 
"  day  of  the  writ  of  summons  being  on  Sunday  the  I3th  day 
"  oiMay;  on  which  day,  Edward  Swann  the  younger  died.'' 

The  Lord  Chief  Baron  delivered  the  unanimous  opi- 
nion of  the  judges,  "That  the  recovery  is  erroneous." 

Ordered  and  adjudged,  that  the  judgment  of  the  court 
of  king^s  bench  be  affirmed;  and  that  flie  record  be  remitted; 
to  the  end  such  proceeding  may  be  had  thereupon,  as  if  no 
such  writ  of  error  had  been  brought  into  this  house. 


The  End  oi  Michaelmas  Term  1764.  5  G.  3. 
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Timmins  vers.  Rowlinson.  (i  Black.  Rep. 

533  S.  C.) 

TItIS  was  a  case  reserved  firom  the  last  Lent  assizes  Friday,  25  Jan. 
for  the  county  of  Stafford.  1765. 

Parol  notice  to 
It  was  an  action  in  replevin,  for  taking  the  plaintiiTs  goods,  quit  by  a  tenant 
<:attle,  tPc  ^  jinderaparol 

'  '  lease  is  sulii- 

The  defendant  avowed;  first,  for  that  he  was  seised  m  fee,  J**' y ;  t.  h^324. 
of  the  hcus  in  quo:  and  that  the  catde  were  damage-feasant  326. '  '  ' 
there.  Secondly,  that  the  defendant  was  seised  in  fee;  and 
on  6th  April  1 760,  demised  to  the  plaintiff  for  one  year  from 
the  5th  of  the  same  month  of  Aprils  at  the  yearly  rent  of 
19/.  10^.  payable  half-yearly,  on  10th  October  and  5th  April: 
and  that  the  plaintiff  entered,  and  held  under  that  demise 
-till  die  5th  of  April  1761.  That  before  the  said  5th  of  Aprils 
to  wit  on  the  Ist  of  January  1761,  the  plaintiff  gave  notice 
to  the  defendant,  **  That  he  would  quit  and  deliver  up  posses- 
*^  sion  of  the  premises  on  the  said  5th  of  April  1761":  but 
he  did  not  quit^  pursuant  to  such  notice;  but  held  over  till  the 
10th  of  October  in  the  same  year.  That  the  yearly  value  of 
the  premises  was  19/.  10$.  And  so  avows  for  19A  10^.  being 
double  the  value  of  the  premises  for  half  a  year  ended  upon 
the  saud  10th  of  October  1761 . 

The  plaintiff  in  bar  to  Hatjirst  part  of  the  avowry,  pleaded 
a  demise  from  the  defendant,  of  the  locus  in  quoy  for  one  year, 
from  the  5th  of  April  1760;  and  so  from  year  to  year,  as 
long  as  both  parties  should  please:  imder  which  demise,  he 
rightfully  put  in  his  cattle,  and  placed  his  goods  and  chattels 
there:  and  the  defendant  wrongfully  took  them.  And  as  to 
the  second  part  of  the  avowry,  he  pleads  the  like  demise; 

Vol.  III.  3  B  and 
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1765.        and  traverses  "  that  he  gave  notice  to  the  d^fendsmt  to  quit 
"Z     ~'       **  and  deliver  up  the  possession  of  the  said  premises  on  the 
iMttiNs     ,,  ^^ J  ^^^  ^^ ^^^,^  J ^g^^„  ^  .g  aUedged  m  the  said  avowry. 

RowLiNSON,  'pjjg  AVOWANT,  by  his  replication  to  the  first  part  of  the 
phuntifF  in  replevin's  plea  in  bar  to  th  avowry,  denies  that 
he  defnised  to  the  plaintiff  in  replevin,  in  the  manner  therein 
mentioned;  and  issue  was  joined  thereupon  And  as  to  the 
secorulport  of  the  said  plea  in  bar,  he  takes  issue  upon  the 
traverse*  ' 

The  cause  was  tried,  as  above.  And 

It  appeared  in  evidence,  at  the  trial,  that  the  plaintiff  held 
the  premises  for  one  year,  from  the  5th  of  April  1760;  and 
so  from  year  to  year,  as  long  as  both  parties  should  please; 
but  that  such  demise  was  onh'  by  parol:  and  that  the  notice 
proved  to  be  given  by  the  plaintiff  to  the  defendant  "  to  quit 
"  on  the  ^th  of  April  1761,"  was  only  a  parol  one,  and  not 
*'  in  writmg." 

A  verdict  was  found  for  the  plaintiff,  on  the  first  issue; 
and  for  the  defendant,  on  the  second  issue  (as  to  the  notice 
to  quit,)  subject  to  the  opinion  of  this  court,  upon  these 
questions — 

1st.  Whether  the  plaintiff  was  liable  to  pay  double  rent 
.    •  for  not  quitting,  after  having  given  a  notice  to  do  so,  by 

PAROL  onltf. 

2dly.  ^^Tiether,  as  the  plaintiff  held  under  a  parol  demise^ 
as  tenant  from  year  to  year,  this  is  such  a  holding  as  is  within 
the  statute  of  1 1  G.  2.  c.  19.  s.  18.  so  as  to  subject  the  plaintiff 
to  double  rent,  for  his  not  quitting  ^ter  having  given  notice 
^'  That  he  would  do  so.'' 

This  case  was  first  argued  on  Tuesday  the  13th  of  November 
last,  by -Mr.  Ashhurst  for  the  avowant,  and  Mr.  Stoxve  for  the 
tenant  (the  plaintiff  in  replevin;)  and  ag^in  now,  by  Mr.  Price 
for  the  avowant,  and  Mr.  Serjeant  Nares  for  the  tenant; 
the  plaintiff  in  replevin. 

lift  toint.  For  the  defendant  or  avowant,  cases  were  cited  to  prove 

that  statutes  ought  to  be  construed  liberally;  and  that  the  con- 
struction should  be  extended  beyond  the  words  of  the  preamble  j 
in  order  to  advance  the  remedy  and  suppress  the  mischief. 

Here  the  paiticular  mischief  was  the  inconvenience  to 
landlords  when  their  tenants  would  not  quit,  after  the  land- 
lord had  agreed  with  another  tenant. 

The 
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The  double  yearly  value  under  the  act  of  4  G.  2.  c.  28.*        1765. 
is  payable  upon  notice  given  by  the  landlord;  and  must  be     ^~*  " 
suedioT.  The  double  rent  under  the  11  (?.  2.  c.  19.  f  i*  y 

upon  notice  given  by  the  tenant;  and  may  be  levied^  sued  RowliWon. 
for,  or  recovered,  in  the  same  manner  as  the  former  rent.       .  g^^.^  ^ 

Therefore  this  latter  act  means  to  remedy  a  substantive 
mischief,  arising  from  a  breach  of  faith  in  the  tenant.  It  is 
7iot  a  mere  mutual  remedy  given  by  this  statute,  upon  the  te- 
nant^s  notice,  as  it  was  by  the  former,  upon  the  landlord'* s 
notice. 

The  act  of  8  Ann.  c.  14.  is  also  in  favour  of  landlords. 

This  act  of  11  G.  2.  c.  19#  is  not  confined  to  the  case  of 
those  leases  only,  wherein  the  tenant  has  liberty  to  quit  at 
the  end  of  7, 14,  or  21  years:  it  is  general^  ^^  In  case  \  any  j  y.  Sect,  ta 
•'  tenant  or  tenants  shaU  give  notice,  &?c." 

The  present  case  is  a  notice  by  the  tenant.  A  landlord  can 
not  oMge  Ids  tenant  to  give  the  notice  in  writing':  therefore 
notice  by  ^r©/ must  be  within  the  remedy  intended.  And 
here  was  parol  notice  given  by  the  tenapt,  of  quitting:  yet 
the  tenant  did  not  quit. 

2d.  Point.   Whether  this,  being  a  lease  hy  par oly  be  Ji/cAsdPoUt 
a  holding  as  is  within  11  G.  2.  c.  19.  $  18. 

This  is  clearly  a  lease  and  a  holding  within  this  act. 

It  is  not  necessary  that  a  lease  should  be  a  deed.  "  Lease'* 
is  synonymous  to  "  Demise."  Litt.  §57.  They  cited  also  •   - 
1  Strange  651.  £yley  v.  Hicks;  and  Sheppard^s  Touchstone 
of  Common  Assurances. 

It  may  be  objected,  "  That  this  being  a  penal  statute,  it 
•*  ought  not  to  be  extended  by  intendment'*^. 

But  it  is  pro  bono  publico;  and  therefore  shall  be  extended 
by  equity.  Ploivd.  36.  b.  expressly.  2  List.  648,  649.  (an 
exposition  upon  2  Ed.  6.  c.  13.  of  tithes;)  where  the  case 
c€  Heale  v.  Spratt  is  cited:  which  was  adjudged  to  be  fraud 
and  giiile  widiin  that  act;  although  he  jusdy  divided  the 
tidies  within  the  letter  of  it. 

This  is  a  lease,  both  within  the  words  and  meaning  of 
this  statute.  The  words  are—**  The  premises  by  him  her 

^  **or 
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1765.       **  or  them  holden":  and  it  means  to  advance  die  remedies  of 

■o.  For  the  plaintiff  in  replevin,  it  was  insisted,  that  all  acts 

RowLiwsoN.  of  parliament  relative  to  the  same  subject  must  be  construed 
Ist  Point.  tog-ether:  and  it  must  be  supposed,  that  the  parliament  had 

th^  former  in  view,  when  they  made  the  latter. 

The  11  G.  2.  c.  19.  was  made  in  pari  materia  with  4  C 
2.  r.  28.  Therefore  they  must  be  considered  together,  as 
one  law  or  one  system  of  laws*  The  titk  of  each  is  alike^ 
very  nearly* 

The  former  act  (4  G*  2.)  requires  notice  in  writings 
Therefore,  on  the  second  act  (11  G.  2.)  the  notice  ought 
also  to  be  in  writing.  The  words  of  this  latter  act  are-^- 
**  At  a  time  mentioned  m  such  notice;"  and  "At  the  time 
"contained  in  sucK notice:^  which  words  shew,  that  the 
parliament  must  have  meant "  That  it  should  be  a  notice  in 
^^  writing' J"  The  words — ^^  Shall  from  thenceforward  paj^* 
also  shew  this;  because  it  amounts  to  a  new  contract:  it 
virtually  makes  a  new  demise,  from  the  time  of  hcMing  over; 
and  gives  the  same  remedy  as  for  the  old  rent*  Therefore 
jt  is  right  and  reasonable  mat  it  should  be  in  writing,  as  be- 
ing liable  to  no  incertainty. 

Parol  notices  must  be  attended  with  very  great  inconve- 
*  niepce;  and  may  be  extremely  (^fficult  toprove^ 

Requiring  a  written  notice  would  be  better  botii  for  land- 
lord and  tenant:  it  would  give  the  former  a  clearer  proof; 
and  make  the  latter  more  cautious. 

To  prove  ^^  That  these  two  statutes  must  be  constjued  to* 
"^efA^r,'*  they  cited  1  Ventr.  246.  and  WalUs  v.  Hodson^ 
before  Lord  Hardwicke,  24  Jan.  1740.  and  Sex  v.  Loxdaky 
HH.Z1G.2.B.R.* 

,  As  to  the  2d  point — ^They  inferred  from  the  words  in  the 
preamble — ^"  Landlords  whose  tenants  have  poxver  to  deter- 
**  mine  their  leases  by  giving  notice  to  quit  tiie  premises  hf 
"  them  holden,*' that  the  legislature  had  in  view  only  such 
tenants  as  have,  by  a  clause  frequendy  inserted  in  leases,  an 
express  ^ovi^T  to  quit,  at  the  end  of  7,  11,  or  14  years^ 


•  V.  ante  pt.  4 
Vol  1.  p.  447. 
*M  Point. 


Upon  givmg  notice  to  their  landlords 


Lord 
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X.ord  Mansfield,  iip«m  the  first  argument,  ordered       176S. 
it  to  stand  for  another;  hotmoft  it  was  a  new  question.  j, 

Ulterius  Concilium*  '^* 

ROWLINSOV. 

His  Lordship,  after  the  second  argument,  declared^ 
that  he  had  no  doubt  of  the  true  construction,  on  the  for- 
mer argument*    « 

The  rule  that  has  been  mentioned,  of  construing  acts  of 
parliament  made  in  pari  materia^  is  right;  all  of  them  ought 
to  be  c(Misidered  as  one  system* 

But  on  considering  both  these  acts  together,  it  will  appear^ 
that  though  the  case  intended  to  be  provided  against  under 
the  former  act,  is  both  inconvenient  to  the  landlord,  and 
unjust  and  vexatious  in  the  tenant;  yet  on  the  latter  act,  the 
case  is  still  stronger  against  the  tenant,  as  being  more  vex- 
atious, where  he  himself  gives  the  notice  and  then  departs 
from  it. 

And  as  it  is  notorious,  that  an  infinite  quantity  of  land  Is 
holden  in  this  kingdom,  without  lease;  therefore  it  is  an  ex- 
tensive case,  and  proper  to  be  remedied. 

In  the  4  G.  2.  the  provision  was  for  those  cases  where  the 
Umdbrd  gave  the  tenant  notice  to  quit.  This  of  the  11th  of 
C.  2.  provides  for  the  case  of  the  tenant's  giving  his  land- 
lord the  notice  of  his  intention  to  quit,  and  not  delivering 
up  possession  according  to  it.  The  tide  of  the  act  is  almost 
the  same  as  the  former.  One  is  "  For  the  more  effectual 
"  preventing  frauds  committed  by  tenants,  and  for  the  more 
**  easy  recovery  of  rents  fc?c\':  the  other,  "  For  the  more 
''  efiectual  securing,  the  payment  of  rents,  and  preventing 
"  frauds  by  tenants." 

There  is  no  reason  to  confine  this  power  given  to  tenants 
by  the  latter  act,  of  quitting  their  leases  upon  notice,  to 
written  notices.  The  words  of  it  are  general:  this  act  does 
not  say,  that  the  notice  shall  be  in  writing.  The  legislature 
were  men  considering  the  former  act,  which  was  tied  down 
to  a  notice  in  writings  to  be  given  by  the  landlord :  but  they 
purposely  left  it  out  here.. 

It  is  said,  "  That  parol  notice  may  be  very  difficult  to 
*'  prove."  But  the  difficulty  of  proof  of  a  parol  notice  is  not 
a  sufficient  answer:  for  here,  the  notice  is  in  fact  traversed 
and  proved. 

'Tis 
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'Tis  clearly  within  thewoqifirand  His  also  within  the 
'meaning,  and  within  the  reaat»q£  the  act;  and  within  die 
justice  pf  the  case. 

Mr.  Justice  Wilmot  concurred;  and  was  of  the 
same  opinion,  he  said,  at  the  first  argument. 

The  1st  question  is,  whether  the  tenant's  notice  must 
be  in  writing. 

The  2d  question  is,  whether  this  is  such  a  tenant  as  to  be 
subject  to  pay  a  double  rent  for  not  quitting  after  he  has 
given  the  notice. 

First.  The  act  of  the  11th  year  of  the  late  king  is  pen- 
ned differently  from  that  of  the  4th;  and  seems  to  have 
been  designed  to  lay  a  less  restraint  upon  the  notice  to  be 
given  by  the  tenant,  of  his  intention  to  quit,  than  the  for- 
mer act  had  laid  upon  the  landlord,  in  obliging  him  to  give 
notice  in  writing  to  his  tenant  "  To  deliver  possession." 

This  diflFerent  penning  will  appear,  if  you  compare  the 
acts  together. 

The  former  does  not  give  double  the  rent^  as  the  latter 
does;  but  "  double  the  yearly  value  of  the  estate*'';  be  the 
rent  what  it  will:  (double  the  rent  might  not  have  been  an 
equivalent,)  and  for  that  reason,  it  was  necessary  that  it  should 
be  recovered  by  action  and  not  by  distress. 

The  former  is  worded — "  After  demand  made,  and  notice 
"  in  writing  given."  And  the  reason  is  much  stronger,  for 
obliging  the  landlord  to  give  notice  in  writings  than  for  oblig- 
ing the  tenant  to  do  so:  for  landlords  generally  can  write; 
tenants,  in  the  country,  very  seldom  can.  And  there  are  other 
good  grounds  for  requiring  the  landlord's  notice  -to  be  in 
writing,  which  do  not  hold  with  regard  to  the  tenant's  notice. 

The  ease  or  the  difficulty  of  proving  is  just  the  same, he  it 
the  one's  notice,  or  the  other's. 

It  has  been  said,  that  the  expressions  of  ^^  mentioned  in  the 
"  notice,"  and  "  contained  in  th«  notice,"  shew  that  the 
legislature  meant  a  notice  in  writing.  Now  the  word  "  men- 
"  tioned"  is  equivalent  to  "  contained"  in  such  notice.  But 
neither  of  them  prove  that  the  notice  must  necessarily  be 
in  writing. 

One 
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One  notice  is  expressly  required  to  be  in  writing:  the  other,        1765. 
purposely  (I  believe)  not  reqi^red  to  be  in  writing.  Timmins 

Secondly — As  to  the  question  whether  this  class  of  tenants  „      ^' 
be  within  the  act  of  11  G.  2.  c.  19.  section  the  18th.  Rowlinsov. 

I  think  them  bodi  within  the  preamble^  and  the  enacting 
part  of  this  section.  I  should  not  have  confined  it  to  the  pre^ 
amble^  even  if  it  had  been  so  restrained  as  has  been  urged  at 
the  bar,  when  the  enacting  clause  was  general:  but  the  pre- 
amble is  not  so  restrained,  as  has  been  supposed;  nor  will  the 
inference  hold,  that  has  been  drawn  from  it. 

In  the  country,  leases  at  will,  in  the  strict  legal  notion  of 
a  lease  at  will,"*being  found  extremely  inconvenient,  exist 
only  notionally;  and  were  succeeded  by  another  species  of 
contract,  which  was  less  inconvenient.  At  first,  it  was  in-* 
deed  settled  to  be  for  a  year  certain:  and  then,  the  landlord 
might  turn  the  tenant  out  at  the  end  of  the  year.  It  is  now 
established,  that  if  a  tenant  takes  from  year  to  year,  eithir 
party  must  give  a  reasonable  notice,  before  the  end  of  the 
year;  though  that  reasonable  notice  varies^  according  to  the 
custom  of  different  counties. 

This  practice,  established  by  judges  upon  circuits,  does 
make  them  "  Tenants  having  power  to  determine  thei^leases, 
"  by  giving  notice  to  quit,"  in  the  words  of  the  preamble.*  •  See  J  11. 
And  it  is  immaterial,  whether  the  lease  be  for  one,  or  more 
years;  or  in  writing,  or  not  in  writing.  But  the  words  of 
the  enacting  clause  are  much  more  large  and  liberal:  the 
words  there  used  are — ^^  In  case  any  tenant  or  tenants  shall 
"  give  notice  of  his  her  or  their  intention  to  quit  the  pre- 
**  mises  by  him  her  or  them  holden,  at  a  time  mentioned  in 
"atich  notice;  and  shall  not  accordingly  deliver  up  the  pos- 
"  session  thereof  at  the  time  in  such  notice  contained;  that 
**  then,  £s?c."  It  is,  clearly,  equally  within  the  mischief  in- 
tended to  be  remedied:  and,  I  think  it  is  within  the  words  of 
the  preamble.  But^  at  least,  it  is  within  both  the  words  and 
mecming  oi  xYkt  enacting  clause. 

Therefore  I  am  of  opinion,  that  the  landlord  must  have  the 
double  rent* 

Per  f  Cur. — ^Lct  the  defendant  have  theposteaj     ^  Mr.  J.  Deni- 

,  .    .     _  son  and  Mr.  J. 

m  order  to  enter  up  his  judgment,  vates  were  both 

^         ofUiem  ab^nt. 

Peart 
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1765. 

Peart  and  Another  vers.  Westgarth  and  Another, 

Order  of  sea-  T  T  PON  shewiDg  cause  against  a  mandamus  "  To  appoint 
sions  for  ap-  vJ  ^^four  overseers  for  the  whole  parish  of  Stanhope  in  the 
pointing:  over-  it  county  palatine  of  Durham^'*  the  question  was,  whether 
^i7ion«  of*a  ^^  several  districts  within  it  were  one  entire  parish  township 
lar^  parish,  and  village,  within  the  intent  and  meaning  of  the  several  sta- 
able  to  reap  the^^tes  mide  for  the  relief  of  the  poor;  and  for  that  purpose 
E^rz  a  nuimy.  ,^^^^  ^^  ^^  °^  Ti^X.  ought  to  have  ont  joint  appointment  of 
Doup.  350. 1 T.  overseers  of  the  poor,  for  iht  joint  relief  and  maintenance  of 
R.  ^5.  377. 5  the  poor  in  and  throughout  the  parish:  or,  whether  the  said 
R.  270^  *  ^  several  districts,  being  divided  into  six  separate  constablerics, 
constituted  four  distinct  and  separate  townships  or  villages, 
within  the  intent  and  meaning  of  13, 14  Car.  2.  c.  12.  $  21. 

It  was,  by  consent  of  the  parties,  tried  upon  a  feigned  b- 
sue  at  the  last  assizes  at  Durham:  and  a  verdict  was  found 
for  the  plaintiffs  (with  1*.  damages  and  40*.  costs)  subject 
to  the  opinion  of  this  court  upon  the  following  case. 

Case— That  from  43  Eliz.  to  9  G.  1.  (1723)  the  parish  of 
Stanhope  had  onejoint appointment  of  overseers  of  the  poor  of 
the  said  parish;  and  during  all*  that  time,  the  poor  of  the  said 
parish  vrert  jointly  relieved  and  mcuntainedhy  entire  andgene* 
ral  rates  upon  the  whole  parish. 

During  the  time  abovementioned,  there  were  4  church- 
wardens, and  4  overseers  of  the  poor;  which  4  overseers 
were  respectively  nominated  out  of  each  of  the  four  quarters 
or  districts  within  the  said  parish  called  Forest  quarter,  New^ 
landside  quarter.  Pari  quarter,  znd  Stanhope  quarter;  ©fe. 
one  out  of  each  of  diese  quarters:  and  in  each  quarter,  there 
was  one  church-warden  and  one  of  the  said  overseers  who 
collected  the  poors  rates  in  the  quarter  or  district  wherein 
they  respectively  resided;  but  the  money  collected  by  the  se- 
veral church-wardens  and  overseers  was  levied  under  one  en- 
tire  assessment  upon  the  whole  parish,  and  carried  to  one  gene- 
ral Jiind^  and  was  applied  to  the  j^in^  relief  of  all  the  poor  of 
the  said  parish. 

The  paridi  is  20  miles  in  length,  from  East  to  West;  and 
8  miles,  at  a  medium,  in  breadth.  The  Pari  quarter  is  one 
distinct  constablery;  the  Forest  quarter,  one;  and  the  Stanhope 
quai^jter,  one:  and  the  Newlandside  quarter  consists  of  3  con^ 
stableries;  but  these  three  constableries  compose  and  are  con- 
sidered as  one  quarter  only. 

Ok 
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Oh  if  a  jfuly^  9  <?*  1.  at  the  general  ^ikRT£ft  lKMt6Ns  tf%S. 
holden  at  the  city  of  Durham^  in  and  for  the  coonty  of  i>«r-  ^ZZ^ 
ham^  it  was  ordered,  "  That  the  several  townships  or  consta-      ^  Another 

*  bleries  of  Sttinftopty  fotterlry^  Nroohndshky  Eastgvte  and  ^^ 

•  Westgate  should  ^Jteroftf/y  maintain  tfieir own  proper  poor.''  Wbstoastb 

This  order  of  sesstons  was  ^us  prefaced-^^  Forasmuch 
^  as  this  court  has  beea  moved  by  and  on  the  behalf  of  the 
^^  to¥mshi|>  of  Stank^pe^  and  also  of  the  several  townships  and 
^constableries  of  FosTERLsr,  H&wbmtkuk^  Eaatgate  and 
^  WesiffcUe  within  the  parish  oiStanhopey  that  each  and  every 
^^  of  them  should  and  might  maintain  dieir  respective  and  ' 

*^  proper  poor  dbdnctly  and  separately  from  each  other  and 
*'*'  from  any  other  part  of  the  parish  of  Stanhope;  but  the  said 
"  motion  being  opposed  by  the  constablery  of  Forrest  quar-  • 
**  ter  within  the  said  parish  of  Stanh^pe^  but  not  by  any  odier 
"part  of  the  said  parish;"  now,  after  hearing  counsel,  it  is 
ordered,  \ut  supra:']  unless  cause  be  shewn  to  die  contrary  *by 
the  constablery  of  Forrest  quarter  at  the  next  sessions. 

From  that  time  there  have  bttx^aeparme  appMntmeriH  of 
overseers  of  the  poor  for  each  of  the  said  f9ur  quarters  ar 
tRsirkts;  and  each  of  the  said  quarters  maintained  their  own 
poor  separately;  eiicepting  that  about  12  years  ago,  two  town- 
ships or  constableries  called  Bishopley  and  Fosterley,  within 
NewUmdside  quarter,  separated  themselves  from  the  rest  of 
that  quarter,  and  have  ever  since  had  separate  overseers,  and 
maintained  their  own  poor  separately.  -^ 

The  case  further  stated,  that  orders  of  removal  had  from 
time  to  time  been  made  since  the  year  17119  to  the  jrear  1761 
(cxchrsive  of  each  of  those  years)  for  the  removal  of  poof 
persons yrom  one  of  the  said  quarters  or  districts  to  another; 
and  appeals  made  by  one  quarter  against  another,  concerning 
orders  of  justices  relating  to  the  poor  of  each. 

The  question  was  |^^n^a/—>*  Whether  die  plaitttifis  were 
•*  intitlcd  to  recovei'.'*  But  the  particular  question  debated, 
was— whether  the  several  places  or  districts  were  one  entire 
parish  township  or  village;  or,  whether  the  said  sereral 
places,  being  divided  into  six  separate  constableries,  coBsti- 
tuced ybz/r  Mstinct  and  separate  townships  or  villages  within 
the  13,  14  C.  2.  c  12. 

This  case  was  first  argued  on  Tuesday  20th  November  last, 
by  Mr.  Walker^  for  the  plaintiflfs;  and  Mr.  Daxoson^ior  the 
defendants. 

Vol.  III.  3  C  Mr. 
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ITSS*  Mr,  Walker  argued  against  the  division  of  thifl^  parish  iitto 

p  separate  townships. 

and  Another       He  stated  the  21st  section  of  KJ,  14  C.  2.  c.  12.  which  di- 

^*  rects,  that  in  the  counties  of  Durham^  (^c.^  where,  by  reason 

d^  A^^th  ^"  of  the  largeness  of  the  parishes,  they  cannot  reap  the  benefit 

of  the  act  of  43  Eitz.  c.  2.  the  poor  within  every  township 

or  village  shall  be  maintained  and  set  on  work  within  the 

respective  township  and  village;  and  there  shall  be  yeariy 

thosen,  according  to  43  Eliz.  c,  2.  two  or  more  overseers  of 

the  poor  within  every  of  the  said  townships  or  villages,  who 

'  shall  execute  all  the  powers  for  relief  of  tfie  poor  within  the 

said  township  or  village,  as  the  said  act  directs* 

And  he  insisted,  that  in  order  to  intide  themselves  to  a  di- 
vision, it  must  be  shewriy  "  That  the  parish  was  so  large,  that 
*'  they  could  not  otherwise  have  the  benefit  of  the  43  Eltx* 
*'  c.  2."  To  prove  this  he  cited  Rtx  v.  Justices  of  Middlet^ex^ 
relating  to  the  inhabitants  of  St.  Pancras  and  Kenttah  Toxvrij 
Tr,  i  754.  B.  R.  And  he  mentioned  a  case  of  East  and  West 
Bradfield  near  Sheffield^  |p  Yorkshire:  and  he  said,  that  in 
WoUingham  parish,  (the  next  parish  to  this,  and  under  the 
same  circumstances  of  seven  constableries,)  a  division  was 
made  by  consent ;  not  by  an  order  of  sessions. 

It  does  not  appear  that  this  parish  cannot  have  the  benefit 
of  43  Eliz.  c.  2.  The  contrary  rather  appears. 

There  are  no  facts  to  warrant  this  division;  nor  can  it  be 
supported  under  the  13, 14  C.  2.  The  sessions  had  nopoxver 
to  make  it.  Neither  the  sessions  nor  the  court  have  power  to 
make  a  division,  but  upon  facts  which  shew  the  parish  to  be 
so  large  that  it  cannot  have  the  benefit  of  the  43d  of  Elt%. 
It  shall  be  presumed  ^^  That  that  act  may  be  put  in  force;" 
unless  the  contrary  appears. 

He  added,  that  it  comes  out,  upon  experience,  that  pa- 
rishes are  too  small j  rather  than  too  large;  and  that  tl^  legis- 
lature should  rather,  upon  principle,  collect  several  into  one^ 
than  divide  one  into  several  parts. 

Mr.  Dawson.,  contra.,  argued  for  the  division;  premising 
that  the  present  point  has  never  been  judicially  determined. 

The  question  depends  upon  13,  14  C.  2.  c.  12.  $21,  22. 
and  43  Eliz.  c.  2. 

The 
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The  plnhitiflfs  ought  not  to  recover:  becauae,  1st.  The  pa-  1/65* 
ridi  fd  .so  large  as  to  be  within  these  statutes;  and  2dly.  The  p^-^rt 
sessions  had  a  power  to  make  this  division.  ^^^  Another 

First — ^Though  it  is  stated  *'  That  this  parish  was  one  en-  Wesxoarth 
**  tire  parish  from  43  Eliz.  till  9  G.  1."  yet  it  is  also  stated,  j^,j^  Another, 
that  there  were  4  church-wardens  and  4  overseers;  one  out 
of  each  quarter.  Indeed  it  is  not  exprtssly  stated,  "  That  it 
**  is  a  populous  parish."  But  this  sufficiently  appears  by  the 
circumstances:  and  it  appears  that  it  was  so,  at  the  time  of 
making  the  act  of  ^Z  EUz. 

The  present  order  of  sessions  was  made  9  G.  1.  for  the  se- 
parate divisions  of  this  parish  to  maintain  their  own  poor,  mz- 
les9  cause  was  shewn  by  the  constablery  oi  Forest  quarter  at 
the  then  next  sessions.  No  cause  was  shewn:  and  diey  have 
acquiesced  under  that  order,  ever  since;  and  have,  now, 
maintained  their  own  poor  separately  for  40  years. 

As  to  the  cases  mentioned  on  the  other  side — Rex  v.  The 
Justices  of  Middlesex^  relating  to  the  inhabitants  of  St.  Pan- 
eras^  was  for  a  mandamus  to  appoint  overseers  for  the  North 
division  of  Kentish  Town;  but  the  mandamus  was  denied;  be- 
cause it  appeared  "  That  the  parish  could  reap  the  benefit  of 
"  the  43  jB/iz."  And  it  did  not  appear,  that  the  North  divi- 
sion of  Kentish  Town  was  a  township  or  vill.  As  to  Brad- 
field  case — No  order  of  sessions  was  made  there,  or  any 
thing  done  to  support  a  division.  And,  as  to  the  Wolsingham 
case — It  was  given  up  without  argument. 

Therefore,  there  has  been  no  judicial  determination  at  all, 
as  far  as  appears,  upon  this  matter. 

The  Court,  upon  this  first  argument,  thought  the 
justices  had  no  power  to  divide  parishes,  (to  fritter  parishes 
into  pieces,  as  Mr.  Justice  Wilmot  expressed  himself:)  and 
Lord  Mansfield  said  he  believed  that  the  point  of  policy 
was  as  Mr.  Walker  said;  namely,  "  That  parishes  should  ra- 
''  ther  be  larger  than  smaller  than  they  are."  It  was  ordered 
to  stand  for  Uuther  argument. 

Ulterius  concilium. 

It  was  now  argued  again,  by  Mr.  Wedderburne^  for  the 
plaintiffs;  and  Mr.  Clayton^  for  the  defendants. 

Mr. 
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ms*  Mr.  Wedderkume  inforced  the  arguments  whid^li^d  been 

Pbart       urged  l^  Mr.  Walker;  and  observed  d^at  aB  s4o»g  from  ^Z 
v^  Another  ^^^s;.  to  9  G.  1.  the  parish  had  only  onej^mr  appointnent  for 
7..  the  whole  parish:  so  that  it  was  manifest,  not  only  that  they 

\Vbstoaiitb  could^  but  that  they  actually  had  for  many  years  reaped  the 
an4  Another,  benefit  of  4^^  ^A'z.  And  no  authority  fox  this  divnion  ap- 
pears in  the  case.  The  quarter-sessions  had  no  power  to 
make  it.  The  truth  is,  that  the  rich  part  of  the  parish  want  to 
'  separate  themselves  from  the  poor  part,  and  throw  the  bur- 
then upon  them. 

Mr.  Clayton^  contra^  inforced  Mr.  DawsorCa  arguments; 
and  particularly  that  of  the  division  having  been  acquiesced 
under  lor  above  40  years;  and  the  annual  appointmesto  of 
overseers  by  two  justices  having  been  accordingly,  ever  since 
the  year  1723. 

Lord  Maksfxeld  said  he  had  no  doubt,  lipon  tbe 
first  argument. 

Hie.  policy  of  this  law  of  13,  14  C*  %.  was  mifltidteii:  it 
weii^  upon  a  wrong  principle.  Tbe  divisiotta  ought  radi^  to 
be  enlarged,  than  diminiahedt 

As  to  the  question  itself — Consider,  lst«  What  was  dooe:. 
2dly.  Upon  what  foundation  i 

It  ought  to  appear  "  That  there  was  an  inability  in  the 
'*  parish^  to  have  the  henejit  of  the  act  ofAA  Eltz^^  Now  here, 
no  such  inability  appears;  but  quite  the  contrary,  for  a  great 
numberof  years:  sothatthere  is  n^y^tfrn/a^ion  fgr-thedivision. 

The  acquiescence  under  it  was  upon  a  felse  notion,  **  That 
^^  the  sessions  had  such  a  power:"  which  they  had  n^^  And 
there  is  no  inconvenience  in  setting  right  this  wrong  uaa^ 
ivhich  has  obtained  for  40  years. 

In  the  case  of  Kentish  Town^  all  the  judges  held,  "  That 
^  the  foundation  of  such  a  division  of  a  parish  must  be  an  in- 
"  abilit)'  of  having  the  benefit  of  43  Eliz.^ 

Here,  the  foundation  is  wanting.  Therefore  judgment 
must  be  for  the  plaintiffs. 

Mr.  Justice  Wilmot  also  thought,  that  the  lar^r 
the  circle,  the  better:  therefore  it  would  be  more  proper  to 
enlarge  than  to  lessen  the  divisions. 

The 
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The  statute  of  13^  14  C.  2*  goes  Ufoniim  kt&isy  ^T%u       IftS^ 
**  Ac  pariah  ia  so  Uuc^  as  that  it  can  twt  have  the  benefit  of  """""^S         ~" 
^  the  4S  ^/w."*  TWs,  thereftu-e,  is  a  fact  th^  ought  lb  be  andAnother 
quite  e^Kir  and  certmru  Whereas  on  the  contrary^  it  afipears  ^ 

in  the  present  caae,  ^^  That  this  parish  actually  had  that  bene^  WasraARTH 
^  fit  from  1603  to  If  3d;  above  isayears.'^  and  Aaother. 

The  aes^iOQs  do  not  seem  to  have  hs^  any  sort  of  power  ta 
make  such  an  order;  therefore  their  order  b  a  mere  nuIUty« 
It  wa3  not  made  upon  any  appeal ;  but  upon  a  motion  maoe 
on  behalf  of  some  of  the  quarters,  and  opposed  by  another. 

T^  9vk80fumt  usage  for  40  years  cannot  vary  the  rig^ 
For,  we  tan  not  presume^  ^*  That  oHwiia  riti  acta  swt j"  be- 
cause we  see  that  it  was  founded  upon  this  ord^  of  aes8ion9^ 
and  it  does  not  appear  that  the  parish  is  so  large  that  it  can 
not  have  the  benefit  of  43  Eliz. 

Thertffiore  they  ought  to  appoint  running  overseers  over 
tb«  ti4tf^  parish* 

P^r'^Cur.  •Mr.  Justice 

JUDOMEMT  for  the  Px.AINTI»S.       MrljwrdoB 

Yates  were^ 
both  of  them 

Rex  vers.  Sir  William  Trelawney,  Steward  and      xuetdiiy,  29 
Capital  Burgess  of  West  Loe,  !•«•  i765. 

AMOTION  had  been  made  for  an  information  in  nature  Information  in 
of  jrw^  warrmto  against  him,  for  acting  as  capital  bur-"**""*  of  quo 
gess,  having  been  steward  {2i  higher  office,  as  was  Juledged,)  ^^^^^^  ^. 
Vfhcn  elecM  capital  burgess;  which  higher  office  of  steward  ward  of  a  corpo- 
was  said  to  be  incgmpattSle  wthy  and  therefore  rendered  him  "^tion  for  actmg 
inc^pabk  of  being  elected  into  the  lower  office  of  capit^"*'^^'*'" 
burgess*  2  T.  R.  83. 

On  shewing  cause  now,  it  was  {inter  alid)  alledged,  that 
they  were  not  incompatible :  but  if  they  were  incompatible,  it 
would  be  xht  former  office  that  was  vacated  by  the  acceptance 
of  the  latter;  and  not  the  office  which  was  iast  accepted. 

Lord  Mansfield  went  through  the  pai-ticular  circum- 
stances of  the  present  case;  and  observed,  how  insufficient 
the  whole  amoimt  of  them  was.  Here  is  no  fact  doubted; 
no  opposition;  no  objection  ever  made.    All  the  evidence 

that 
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176S0       that  can  be  traced  shews  a  consistent  usage  for  100  years 

L  back,  "  That  the  steward^  if  a  capital  burgess  before,  has  re- 

*^  "  nuMned  a  capital  burgess."  And  in  point  of  law,  there  is 
Sir  William '^^  incompatibility  in  the  steward  being  a  capital  burgess.'  If 
Trelawny.  ^^  should  be  chosen  mayor,  it  may  then  be  a  question  "  Whe- 
^^  ther  his  acceptance  of  that  office  does  not  vacate  his  office 
"  of  steward."  It  seems  to  me  very  strong,  (though  it  is  not 
now  necessary  to  determine  it,)  that  if  these  .two  offices  of 
steward  and  capital  burgess  were  incompatible,  the  accep- 
tance of  the  latter  would  imply  a  surrender  of  the  former. 

Mr.  Justice  Wilmot  had  no  doubt.  Here  is  no  question^ 
either  of  law  or  fact.  The  fact  is  agreed  "  That,  being'  ste- 
"  wardj  he  was  chosen  capital  burgfess."  And  as  to  the  law — 
there  is  no  incompatibili^,  in  this  case. 

The  two  acts  of  parliament  (p{  4y  5  W.  fs?  MJ^  and  9 
Ann.  §)  relate  to  quite  different  objects;  and  are  the  reverse  of 
each  other.  The  former  restrains  the  clerk  of  the  crown  in 
this  court  from  exhibiting  or  filing  informations  tt^tVAoK^  leofoe 
of  the  court  in  cases  where  all  the  king's  subjects  mig^  be- 
fore the  making  of  that  act,  have  made  use  of  his  nameic^iM- 
out  such  leave.  The  latter  lets  in  every  body  who  desires  it, 
to  make  use  of  his  name  in  prosecuting  usurpers  of  fran- 
chises ;  whereas,  before,  no  subject  could  have  done  so:  but 
it  provides,  that  these  informations  (as  well  as  those  for  mis- 
demeanors) must  be  under  the  leave  and  discretion  of  the 
court.  Therefore  the  court  ought  not  to  give  such  leave  with- 
out sufficient  reason. 

He  then  entered  into  the  circumstances  of  the  case :  upon 
which,  he  made  (amongst  others)  the  following  remarks. 
Here  appears  to  have  been  an  usage  for  a  whole  century, 
"  That  both  offices  have  actually  been  in  the  same  person.** 
The  legality  of  this  was  never  questioned,  before:  and  it  has 
been  seversJ  years  acquiesced  in.  The  chsuter  does  not  im- 
ply any  incompatibili^%  The  steward  does  not  seem  to  be  a 
part  of  this  corporation. 

Per  *Cur.  clearly  and  unanimously. 

Rule  discharged. 


•  Mr.  Justice 
Denison  and 
Mr.  Jtiaticfe 
Yates  were 
absent. 


Rex  ■ 


Digitized  by  VjOOQ IC 


Hilary  Term  5  Geo.  3.  B*  K.  1617 

1765, 

Rex  vers.  Grainger.  Tuesday,  29 

Jan.  1765. 

ON  Tuesday  271^  November  1765,  Mr.  W^a//flCf  moved  DUatory  plea  to 
to  set  aside  the  defendant's  plea  to  an  indictment;  and  indictment,  set 
that  judgment  might  be  entered  against  him  by  default;  ^s  *J'*^^^^j^^* 
the  prosecutor  had,  by  reason  of  this  dilatory  plea,  lost  the  verify  it. 
benefit  of  trial  at  the  sittings  after  term. 

His  objection  was,  "  That  the  plea  is  a  dilatory  one;  and 
*'  yet  is  not  verified  by  affidavit;  nor  is  any  probable  matter 
**  shewn  to  the  court,  to  induce  them  to  believe  that  the  fact 
"  of  it  is  true.*' 

The  plea  was  of  Michaelmas  term  1765;  and  is  in  these 
words — "  And  the  said  John  Grainger^  who  in  and  by  the 
**  said  indictment  is  called  by  the  name  and  addition  of  John 
"  Grainger  late  of  the  parish  of  Kensington  in  the  county  of 
"  MiiidieseXj  butcher,  in  his  own  person  cometh;  and  having 
^*  beard  the  indictment,  he  saith  that  at  the  time  of  taking 
^^  the  said  indictment  and  long  before,  he  the  said  fohn  was, 
^'  and  ever  since  hath  been,  and  still  is  inhabiting  resident 
"  and  coinmorant  in  the  parish  of  St.  James^  Westminster^  in 
**.lhe  county  of  Middlesex  aforesaid^  without  this,  that  he 
**.the  said  John  now  is,  or  at  the  taking  of  the  said  indict- 
"  ment,  or  at  any  time  before,  was  inhabiting  resident  or  com- 
**  morant  at  the  parish  oi  Kensington  in  the  county  of  Middle- 
*'  $€xr  and  this  he  is  ready  to  verify.  For  which  reason,  and 
**  because  he  the  said  John  Grainger  is  not  called^  in  the  said  in- 
"  dictment,  John  Grainger  late  of  the  parish  of  St.  James^ 
^^Westminster;  he  the  said  John  prays  judgment  of  the  said 
^^  indictment,  and  that  the  same  be  quashed." 

'  Mr.  Wallace  relied  on  4,  5  Ann.  c.  16.  §  11.  which  says 
•*^|Tiat  no  dilatory  plea  sh^l  be  received  in  any  court  of  re- 
**  dord,  unless  the  pdrty  offering  such  plea, '  do,  by  affidavit, 
•*^rove  the  truth  thereof;  or  shew  some  probable  matter  to, 
**  the  court,  to  induce  them  to  believe  that  the  fact  of  such 
**  dilatory  plea  is  true." 

Rule  to  shew  Cause. 

Mr.  Ashhurst  now  shewed  cause,  on  behalf  of  the  defen- 
dant; and  cited  the  7th  section  of  the  aboVementioned  sta-; 
tute;,and  Mr.  Justice  Foster'* s  book,  p.  16.  Charles  Kinloch's 
case;  where  there  was  no  affidavit. 

Lord 
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lf6S^  Lord  Mansfield— -That  "viras  at  the  bar:  'tis  aot  like 

P  the  present  case;  nor  docs  the  7th  section  of  the  act  extend 

^         to  this  11th.  It  is  usual  to  annex  affidavits  to  pleas  of  diis 

OaAiirom. '  ^^'  ^  ^^  crown-office:  and  t  do  not  vee  why  thoy  iboiild 

not  be  annexed. 

Rule  hade  absolxtte,  to  set  aside. 

the  plea,*  for  want  of  an  attdavk. 
*  N.  B.  They  did  not  at  aU  enter  iitto  die  merild  of  the  plea. 


(1  BUck.  Rep.     Frogmorton,  ex  dimiss^  Bramstone,  vers.  H^Jjrday 
535S.C.)  etal. 

Fnd&y,  1  ^^ 

Feb.  1765.         'THHIS  was  a  special  case,  upon  an  action  of  trespass  and 

Circutn^nces  J[  ejectment,  from  the  last  assizes  for  the  town  and  countir 
may  f upport  the    i»  «    •*  r   rr*  .        r*-  «  ' 

interpreution  of  o^  the  town  of  Kingston  upon  Hull. 

ft  devise  to  be  in  \ 

fee,  which  on  Margdrtt  HdasehwoBd^  being  seised  in  fee  of  the  pMntitteft 
the  face  of  it,  is  in  question,  by  her  will  dMed  at  October  1 719,  amongst  other 
Tds^  appendix  ****fiP'  devised  as  foUows— ^  As  for  my  «n?rWfy  ^^rs  mi 
21.  **  estate  &c. — I  do  dispose  thereof  in  maaner  foUowing.  Im- 

Cowp.  355.  ^*  primis,  I  give  devise  and  bequeMh  tmio  mv  son  Dtrnkt 
Cro  ElVz  ^920  **  HassehfHfod  and  his  heirs  for  ever,  my  mak^ln  landing 
5  T.  R.*  14.  **  ft*^  beitig  ill  Bkxck  frktr  Gate-^tem,  (give  devise  and  bc- 
1  DalL  227.  ^*  queadi  tmto  my  s<m  Johfi  Hiaseehuoody  all  that  house  and 
^  garden  now  in  the  tenure  and  occupation  of  Edward  Gih9$ny 
**  mariner;  charged  and  chargetibtey  nevertheless,  witk  die 
*' payment  of  the  sum  ^SOi.  dP  lawful  British  money:  which 
said  sum  of  50/.  I  give  devise  and  bequeodi  unto  my 
^^  daughter  Margaret  Holyday^  payable  snd  to  be  piad  to  h^ 
"  out  of  the  yearly  rents  issues  and  profits  of  the  said  house; 
^  to  be  paid  unto  and  received  by  my  said  daughter  Margaret 
Holyaay  yearly  and  every  year^  until  the  said  sum  of  50t 
^  be  fully  paid  and  satisfied.  And  if  the  said  John  Sassel- 
**  wood  shall  hsq)pen  to  die  in  his  minority  or  before  he 
^^  comes  to  age,  then  I  g^ve  devise  and  bequeadi  the  said 
*^  house  and  garden  unto  my  3  daughters  Elizabeth  Lockings 
^^  Margaret  Holyday^  and  Hannah  Hassehvood^  equally, 
^'  diare  and  share  alike."  Then  she  gives  small  specific  per- 
sonal legacies,  of  money,  silver  sdvers  ft^c;  and  eonehides 
thus—"  All  the  rest  and  residue  of  toy  goods  thatteb  rigklk 
**  and  credits  (not  mentioning  her  real  estate)  I  gitt  devrsc 
"  and  bequeath  unto  Mr.  6.  H.  and  E.  £." 

The  testatrix  soon  afterwards  died;  leaving  issue  Dovi^ 
lier  eldest  son,  and  John  her  youngest  son,  and  the  three 
daughters  abovementioned. 

At 
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At  die  time  of  making  and  executing  the  ssdd  will,  her  son        1 765. 
0mnd  was  of  the  age  of  23  years;  and  her  son  John^  of  the  TT  " 

age  of  seven  years.    The  premises  in  question,  which  were    ^^  dimiM^^ 
devised  to  John^  were  then  of  the  yearly  value  of  10/.  Bramstone 

The  said  John  entered  upon  and  was  seised  of  the  sarae„      ^'       . 
untU  the  time  of  his  death;  which  happened  in  1 762.  noi>YD a  y  ctaJ 

In  the  life  time  of  Johny  the  abovenamed  David,  (the 
eldest  son  and  heir  at  law  of  the  said  Margaret^)  died  intes- 
tate, leaving  issue  David  his  eldest  son;  who,  by  deed  of 
bargain  and  sale  inrolled,  dated  20  SepU  1758,  conveyed  the 
premises  in  question  to  Stephen  Bramstone  (the  lessor  of  the 
plaintiff)  in  fee-simple. 

Thie  makkiln  devised  to  David  was,  at  the  time  he  toot 
possession  of  it,  let  at  10/.  a-year,  and  has  been  since  soM  for 
220/.  being  the  value  thereof. 

David  v^^  set  up  in  the  business  of  a  grocer  and  talloMT- 
chandler,  by  David  Has^ehvood  bis  father ;  who  advanced  to 
him,  at  different  times,  upwards  of  500/.  and  also  gave  him 
a  messuage  and  shc^.and  staith,  of  the  yeariy  value  of  20/. 
and  another  messuage  and  garden  of  the  yearly  value  of  12/.  ^    . 

and  by  his  will,  dated  16  yuly  1716,  devised  to  the  said 
David  his  eldest  son  ten  shillings,  in  full  of  aQ  he  might 
claim  out  of  his  estate,  having  provided  for  him  in  hid  life- 
time. And  the  said  David  Haaselwood  the  father  did,  by  his 
said  will,  devise  to  Margaret  his  widow,  (the  present  testa- 
trix) a  freehold  estate  at  Cottingfum  in  the  county  of  Tork 
for  life ;  and  after  her  decease,  to  the  before  mentioned  Jvhn 
his  son  in  fee :  which  estate,  at  that  time,  was  pf  the  yearly 
vidue  of  40/.  and  he  devised  other  estates  to  his  ssdd  wife; 
some  for  life,  and  others  in  fee,  and  directed  his  sdd  wife  to 
bring  up  and  educate  all  his  said  children,  and  find  and  pro- 
vide them  all  manner  of  necessaries  at  her  own  charge,  dur- 
ing their  respective  minorities. 

Upon  the  trial  of  diis  cause,  a  verdict  was  found  for  the 

1>laintiff;  subject  to  the  opinion  of  this  court,  upon  the  fol- 
owing 

Question — ^**  Whether  an  estate  for  life,  or  in^^^,  in  the 
**  premises  in  question,  passed  to  the  abovenamed  yoAn 
"  Hassehveod  by  the  said  will  of  Mirgaret  his  mother.*^ 

Vol.  hi.  3D  It 
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1 765.  It  was  first  argued  on  Ttiesday  20  November  last,  by  Mr* 

Z     i  ~*^  Wallace  for  the  plaintiff,  and  Mr.  Hotham  for  the  defendant; 

ex^dimiss^^  ^^^  again  now,  by  Mr.  Blacks  tone  for  the  plaintiff,  and  Mn 
Bramstone  ^cdderburne  for  the  defendant. 

„       ^'         .     The  Counsel  for  the  plaintiff  insisted  that  John  the  sc- 
UoLYDAYetal^^j^^  son  took  an  estate  for  life  only. 

The  -wordsy  in  legal  strictness,  import  an  estate  for  life : 
and  no  intention  appears  to  the  contrary.  The  intention  must 
be  collected  out  of  the  words.  Cro.  Car.  368.  Spirit  v.  Bence. 

Collier'* s  case,  6  Co.  16.  a.  proves,  "  That  a  charge  of  so 
**  much  per  annum  does  not  give  a  fee."  And  the  reason  is, 
because  the  devisee  may  pay  it  out  of  the  profits.  'Tis  tnie^ 
wherever  the  devisee  may  suffer^  it  makes  a  fee.  But  here^ 
the  devisee  could  not  be  a  loser:  for  the  charge  is  not  upon  him, 
but  upon  the  estate  and  is  payable  out  of  the  profits.  Now  this 
estate  being  10/.  per  annum^  a  charge  of  50/.  would  have 
been  discharged  in  about  5  years:  consequently,  here  is  no 
possibility  of  a  loss.  Therefore  the  case  of  Read  v.  Hatton  in 
2  Mod.  25.  was  not,  they  said«  against  them:  for,  there  was 
a  possibility  of  loss.  And  there  is  no  case  substantively  de- 
termined on  an  introductory  clause  only. 

No  inference  can  be  drawn  from  the  contingency  of  jfohn^s 
dying  under  21:  for  in  that  event,  the  Xhrtt  daughters  vf^r^ 
to  take ;  who  were  not  his  heirs  at  law.  So  that  it  is  not  at 
all  similar  to  the  case  of  Purefoy  v.  Rogers^  nor  aflPected  by 
the  note  at  the  end  of  that  case,  in  2  Saunders  388.  That 
note  itself  is  only  the  opinion  of  the  reporter.  There  the  de- 
vise was — "  I  give  my  inheritances  £sPc.;  and  if  he  die  before 
"  he  come  to  the  age  of  21,  then  1  give  my  inheritances  £sPc., 
"  to  my  heirs  for  ever."  There,  the  substitution  was  "  To 
"  the  testator's  own  right  heirs ;"  who  would  have  taken 
without  that  clause:  but  here,  the  substitution  is  to  third 
persons.  Therefore  John  had  a  life-estate  only.  And  so  it 
appears,  by  Comijns  353.  Fowler  v.  Blackwellet  al.  in  C.  B» 

The  testatrix  might,  with  good  reason,  give  a  fee  to  the 
eldest  son,  of  23  years  old;  and  only  a  life-estate  to  her 
younger  son,  of  7  years  old:  the  savings  during  his  infancy 
'  might  make  this  devise  equal  to  his  brother's.  This  is  a  de- 
vise "  To  JohfC*  in  general^  without  adding  any  particular  li- 
mitation: and  there  is  no  reason  to  suppose  it  to  be  intended 
any  more  than  for  his  life. 

The 
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The  Counsel  for  the  dt^fendant  argued  this  to  be  ^fee  in        1765. 
yohn^  by  the  apparent  intention  of  the  testatrix.  ^T 

Any  charge  of  a  gross  sum  gives  a  fee:  so  does  every  an-    ^^  dimiss. 
nual  payment.    So  is  Moore  853*  And  this  is  a  charge  of  a  Bramstonb 
greater  value,  than  can  probably  leave  any  benefit  to  the  de-  .,       ^'         . 
visee. 

CoUier^s  case  only  proves,  that  where  it  is  payable  out  of 
the  profits^  it  is  only  a  life -estate.  But  this  is  a  charge  of  a 
great  proportionable  value.  The  devisee  can  receive  nothing 
during  5  years  at  least,  whilst  the  50/.  is  paying  oflF:  and  there 
is  a  strong  improbability  of  his  being  at  all  a  gainer  by  the 
devise.  Therefore  it  must  be  construed  a  fee.  It  is  a  principle, 
**  That  the  devisee  must  be  meant  to  be  benefitted?'*  It  is 
not  enough,  "  That  he  probably  can  be  no  loser."  Read  v. 
Hatton^  2  Mod.  25,  26.  was  cited,  as  a  proof  of  this;  and 
as  shewing  that  the  benefit  of  the  devisee  is  the  spirit  of  the 
rule.  But  there  was  an  event  in  which  he  must  have  been  a 
loser;  namely,  that  of  his  mother's  living  ^i//he  came  of  age, 
and  then  his  own  death  happening  before  he  could  have  re- 
ceived 50/.  out  of  the  profitSt 

Here  was  a  mother  of  several  children,  without  partiality 
to  any  of  them.  She  gives  a  fee  to  the  first;  and  certainly  in- 
tended the  same  benefit  to  the  second  son. 

The  devise  over  to  her  3  daughters, — ^^  lijohn  dies  before 
**  21" — ^is  an  argument  of  the  intention  of  the  testatrix. 
Why  should  this  clause  of  restriction  to  dying  under  21  be 
added,  if  she  meant  only  a  life-estate?  And  if  he  had  died 
before  the  end  of  the  5  years  her  daughter  Margaret  Holyday 
would  not  have  reaped  the  fruit  of  the  50/.  legacy;  though 
her  mother  certainly  meant  that  she  should.  In  this  respect,  it 
is  within  the  reason  of  the  case  of  Baddeley  v.  Leppingwell*  in  *  V.  ante. 
Trinity  term  last;  where  \i  Sarah  Boreham  had  not  taken  an  P*  ^^^^'  ^^^' 
estate  in  fee,  the  annuity  to  her  sister  might  have  failed. 

The  testatrix  pofesses  to  dispose  oi  all  her  worldly  estate; 
and  considers  the  residue  as  consistingofj&fr^ona/ estate  only. 
These  words  "  All  her  worldly  estate"  shew  her  intention  to 
dispose  of  the  inheritance.  Ibbetson  v.  Beckwith^  Forrester 
157, 160.  In  Comyns  337.  Scott  v.  Alberry — a  devise  "  To  my 
"  cousin  Thomas  Scrape^  of  all  my  lands  in  Walt  ham- Khhty^ 
^  with  all  other  my  estate  whatsoever  and  wheresoever,"— 
was  holden  to  comprehend  "  All  that  he  had,  real  or  per- 
^  sonaL" 

And 
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1765.  And  there  is  no  case  negatively  determined,  "  That  tfai» 

r; "~*'  expressing  the  payment  to  be  out  of  the  rents  and  profits, 

Tdi^Is*'  "  ^^^  ^^  iUlmit  of  its  being  the  testator's  intention  to  give 
Bramstqnb  "  ^  estate  in  fee.''  The  court  must  judge  upon  the  circum- 
y^  stances;  and  the  circumstances  of  this  case  shew,  that  a  fee 

HoLYDA^T  et  al  was  intended. 

The  Counsel  for  the  plaintiff  replied,  that  here  is  a 
very  considerable  chance  of  a  benefit:  and  no  possibility  of 
loss.  It  is  not  necessary,  that  it  should  be  a  certain  benefit: 
a  probable  chance  of  benefit  is  sufficient. 

In  the  csL&t  of  Head  \*  Hatton^  there  was  a  possibility  erf. 
loss:  and  the  annuity  to  the  devisee's  sisters  was  for  life* 

As  to  Scott  v.  Alberry — It  does  not  apply  to  the  present 
case;  because  the  words  there  are  so  very  strong — ^'^  All  my 
**  estate  whatsoever  and  wheresoever." 

As  to  the  charge  of  50/i-— It  is  settled,  that  if  the  charge 
is  payable  out  of  ihe  rents  and  profits,  it  does  not  give  a  fiee*. 
The  present  case  b  a  valuable  and  beneficial  devise,  upon  the 
balance  of  the  rents  and  the  charge:  and  therefore  it  shall  not 
be  construed  to  carry  a  fee. 

As  to  the  devise  over  to  the  three  daughters,  in  case  of 
John^a  dying  before  21 — if  this  clause  had  not  been  added, 
it  would,  in  Aat  case,  have  gone  to  the  elder  brother  (^jfokn^s 
heir  at  law:)  whereas  the  testatrix  meant  it  for  other  persons^ 
and  not  for  the  heir  at  law;  and  therefore  this  foundation  o£ 
her  intention  to  give  a  fee  to  ^ohn^  entirely  fails.  And  no 
intendment  can  be  drawn,  but  from  the  words  of  the  will. 

Lord  Mansfield— The  testator's  intention  must  be 

taken  and  collected- from  the  whole  will:  and  it  must  prevail, 

•  10th  Aug^.       if  consistent  with  law.*  Cory  ton  v.  Hellier  was  a  construction 

V!^rA  if  *d*       taken  from  all  the  parts  of  the  will  considered  together,  to  im- 

wicke»  in^ChiD-  P^J  ^^  usual  Qualification  "  If  he  lives  so  long^^  after  the  limi- 

eery.  *  tation  of  a  term  for  99  years;  which  had  been  omitted  by 

the  negligence  and  inaccuracy  of  the  writer,  contrary  to  the 

manifest  intent. 

The  question  is,  "  Whether  John  Hassehuood  took  an 
**  estate  for  /j/Jr,  or  in  feCy  under  this  will." 

There  are  no  words  of  limitation  added  to  the  devise  to 
him.  Many  people  do  not  know  that  words  of  limitation  are 
necessary  to  be  added  to  devises  of  land,  any  more  than  to 

•  bequests 
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bequests  of  personal  estate.  Ulnothing  else  s^pears,  the  de-     •  1765. 
vise  must  be  construed  according  to  law;  and  the  devisee, : 


without  words  of  limitation,  can  take  an  estate  for  life  only.      »oomorton 

Here  are  many  other  clauses  in  this  will,  from  which,  AJramstonb 
taken  all  together,  the  intention  of  the  testatrix  may  be  col-  jioLYDAvetal 
lected. 

She  has  declared,  that  she  did  not  mean  to  die  intestate,  as 
to  anif  part  of  her  real  estate.  She  has  specifically  named 
each  part  of  it:  and  her  sweeping  residuary  clause  does  not 
mention  her  real  estate.  Therefore  she  thought  she  had  fully 
disposed  of  that  before:  and  consequendy,  she  meant  this 
devise  to  her  son  John  to  be  a  devise  infee»  Then  she  char- 
ges this  devise  with  50/.  Let  the  sum  charged  upon  a  devise 
be  ever  so  small,  it  shall  give  a  fee :  but  if  it  be  made  payable  ^ 

out  of  the  annual  profits^  'tis  otherwise.  This  therefore  is  a 
middle  case.  For,  here,  ^ohn  was  but  seven  years  old;  and 
^e  appoints  him  guardians  during  his  minority:  therefore 
he  did  not  want  the  -whole  profits.  "  If  he  should  die  under  2 1 ," 
there  is  a  devise  over  to  the  three  daughters  of  the  testatrix. 
This  shews  her  inte-ition  to  give  a  fee.  For  if  he  lived  to 
21,  he  might  then  dispose  of  it  himself:  if  he  died  before,  he 
could  not;  and  then  she  disposes  of  it. 

If  jfohn  was  barely  to  take  an  estate  for  life,  the  time  of 
his  death  must  be  mm^i^erifl/ to  the  devise  over.  But  Umit- 
ing  it  over,  onlt/  upon  the  contingency  of  his  dying  in  his 
minority  shews  that  she  intended  to  give  him  2ca  absolute  es- 
tate in  fee,  which  he  might  dispose  of  if  he  came  of  age:  and 
unless  he  lived  to  be  of  age  (when  he  might  dispose  of  it,) 
she.meant  it  should  go  to  her  dau^ters. 

A  question  applicable  to  this  part  of  the  argument  was 
pleaded  in  the  days  of  ancient  Rome^  by''*'  Scasvola  and  Crassus^  *  TuUy  de 
m  the  famous  cause  between  Curius  and  Coponius;  and  much  Oratorc,  l. 
agitated  in  modern  times,  in  the  courts  of  Westminster-Hall^      ^' 
in  the  case  of  Jones  and  Westcombe. 

A  man,  taking  for  granted  that  his  wife  was  with  child, 
devised  his  estate  to  the  child  his  wife  was  enseint  of: 
and  if  such  child  died  under  age,  then  he-  devised  it  over. 
The  woman  was  not  with  child.  The  question  was,  "  Whe- 
**  ther  the  devisee  over  should  take." 

The 
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1765»  The  *  Roman  tribunals,  at  once,  and  the  Enj^lhhj  at  fc*M 

Z,  "~  finally  determined,  that  the  intent,  though  not  expressed^ 

ex  dimiss     ^^^^  ^^  construed  to  give  the  estate  to  the  substitute,  unless 

Bramstonb  ^  posthumous  child  lived  to  be  of  age  to  dispose  of  it.  Con- 

^,  sequently,  no  posthumous  child  having  ever  existed,  the  sub* 

HoLTDATetalstitute  was  intitled. 

^  1 1^  yones  V.  Westcombe^  it  came  before  Lord  Harcourt 

C2tc'mtu  ^^  upon  a  bill  for  an  account  of  the  personal  estate.  And 

there  were  several  questions;  particularly,  "  Whether 

*'  the  surplus  was  disposed  of,  or  not."  The  case  is  re- 

fcp.316.  ported  in  Precedents  in  Chancery,**  in  Equity   Cases 

1^  p.  345.  Abridged,*  and  Reports  in  Equity,  called  Gilbert's^  ITie 

^  P'  deeds  and  writings,  as  to  the  real  estate,  were  ordered 

to  be  brought  into  court. 

In  Trinity  term  1738,  the  case  came  on,  for  the  opi- 
nion of  the  court  of  king^s  bench^  upon  an  ejectment 
'  brought  for  the  leasehold  estate :  and  then  the  court  gave 

judgment  for  the  wife,  to  whom  one-third  was  devised 
«.  over. 

An  ejectment  was  afterwards  brought  in  the  common 
pleas^  by  the  representatives  of  the  wife,  and  two  sisters, 
devisees,  for  the  freehold  estate.  It  came  on  to  trial  be- 
fore Lord  Chief  Justice  Eyre;  and  a  case  was  made — 
this  case  was  several  times  argued  in  the  common  pleas. 
The  13th  of  February  1741,  the  opinion  of  the  court 
was  **  That  the  devise  over  never  took  effect.*'  Judg- 
ment for  the  plaintiffs,  for  two-thirds  only. 

Afterwards,  another  ejectment  was  brought  for  the 
freehold^  in  the  king^s  bench:  and  the  judgment  of  the 
court  was  for  the  devise  over.  The  first  case  was  Jones 
V.  Westcombe;  the  second,  Andrews  on  the  demise  of 
yones  V.  Fnlham  and  others;  the  third,  Roe^  on  the  de- 
mise of  Fulham  v.  Weket;  the  fourth,  Gulliver^  on  the 
demise  of  Fulham^  v.  Wekety  in  the  king*s  bench^  Mich. 
19  G.  2.  And  Lord  Chief  Justice  Lee^  in  delivering 
the  opinion  of  the  court,  mentioned,  as  one  reason  of 
their  opinion,  "  That  the  intent  of  the  testator  was  ap- 
^^  parent  and  express  that  the  estate  should  not  descend; 
"  and  that  the  contingency  was  not  a  condition  precedent; 
**  but  a  limitation  preceding  the  estate  to  the  wife.'* 

The  argument  holds  equally,  fix)m  a  limitation  over,  "  If 
"  the  first  taker  dies  in  his  minority,"  to  infer  that  he  was 
intended  to  have  the  absolute  property  //"he  attained  hi» 
majority. 

This 
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This  18  a  family  provision  for  all  her  children;  without        1765* 
hampering  them  with  in  tails  and  limitations.  There  could  be  Ti 
no  int^tion  to  make  a  difference  between  the  two  sons.  eaT^miM^^ 

Therefore  sufficient  appears  upon  the  face  of  the  will,  to  Bramstone 
shew  that  the  intention  of  the  maker  of  it  was,  "  That  John  ^' 

"should    have    the   estate,  unless  he  should  die    in  his      ''^^^^ 
"  minority.'' 

Mr.  Justice  Wilmot — Here  is  such  an  intention 
clearly  manifested  by  the  will.  The  statute  only  requires  a 
will  in  writing ;  but  requires  no  technical  words.  Therefore 
if  by  sound  (not  indeed  arbitrary)  construction,  it  appears 
that  the  intention  was  "  To  devise  a  fee,"  it  is  immaterial 
\rl^at  words  are  made  use  of.  And  all  the  circumstances  and 
clauses  are  to  be  imited  and  taken  together,  in  order  to  collect 
this  intention. 

Now  upon  this  will,  the  intention  does  sufficiently  appear. 
The  introductory  clause  is  very  material.  It  shews  the  ob- 
ject of  her  consideration  to  be  her  whole  worldly  estate:  and 
It  is  much  the  same  as  if  it  was  repeated  in  each  clause. 

She  had  two  sons  and  three  daughters,  she  meant  to  pro- 
vide for  them  all.  She  meant  to  give  the  same  value  and 
the  same  interest  to  both  of  her  sons;  only  that  John^s  part 
should  be  subject  to  the  50/.  charge:  and  in  case  of  his 
death  in  his  minority,  she  g^ves  his  part  to  her  daughters. 
If  she  had  intended  it  to  have  gone,  in  that  event,  to  her 
son  Davidy  such  a  devise  over  "  to  him^'*  would  have  been 
'  unnecessary  and  idle ;  a  devise  "  to  an  heir  at  law"  being 
nugatory. 

As  to  the  charge  upon  this  devise  to  John — ^Though  it  is 
made  payable  "  Out  of  the  rents  and  prof  ts^"*  yet  it  is  ac- 
companied with  such  other  clauses^  as  take  it  but  of  the  dis- 
tinction laid  down  in  Collier^s  case,  in  6  Co. 

If  the  testatrix  had  lived  till  John  had  come  of  age,  and 
then  died ;  and  John  had  also  died  within  5  years  after  his 
mother's  death ;  this  devise  would  have  been  no  benefit  to 
him,  but  possibly  the  contrary.  Therefore  she,  probably, 
did  not  mean  it  to  him  for  life  only;  when  it  might  have  been 
disadvantageous  to  him,  if  his  interest  in  it  had  ceased  with 
his  life. 

He  concurred  with  Lord  MansfieWs  manner  of  reasoning 
upon  the  residuary  clause ;  wherein  she  has  ma^e  no  mention 
of  her  real  estate ;  having  fully  disposed  of  it  before. 

The 
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17650  The  only  circumstance  that  cooM  prevent  his  enjoymeiit 

i'noGMORTON  ^^^^^  estate  so  as  to  have  the  disposal  of  it  himself,  was  the 

ex  dimiss.     contingency  of  his  dying  under  21.    For,  upon  tfee  whole, 

Bu  AMSTOKB  it  appears  that  she  meant  to  give  him  an  estate  of  inheritance. 

HotYDAYet  al  ^^'*  *  ^"'^^  unanimously, 

The  Plaintiff  to  be  nonsuited:  and-^ 
•  Mr.  J.  Denison  The  Postea  to  be  delivered  to  the  Defendant* 

and  Mr.  J. 
Yates  were 

absent. 

Chapman,  ex  dimiss.  Oliver  et  al.  vers.  Brown  et  al. 

In  order  to  ef-  rr^fjis  was  a  special  verdict,  upon  an  ejectment,  IntHight 
jierallmentlon^  •*-  ^  Cornelius  Chapmaru,  on  the  several  demises  oi Richard 
Df  testator,  Oliver  and  Isabella  his  wife  (the  testator's  heir  at  law;)  and 
court  conntrued  of  Thomas  Battersbee  and  John  Cooke^  two  trustees;  found  at 
Satton  ^^^  ^^'^^  assizes  1763  for  the  county  of  Lancaster.    It  was 

2  T.  R.  247.       found  on  the  demise  made  by  Oliver  and  his  wife:  and  was 
to  the  effect  following. 

Joshua  Brown^  being  seised  in  fee  of  the  premises  in  ques- 
tion, by  his  last  will  dated  4th  of  May  1694,  devised  the 
same  to  his  wife  for  life ;  and  after  her  death,  to  his  brother 
Thomas  Brown^  until  such  time  as  William  the  eldest  son  of 
his  brother  Reginald  Broxvn  should  attain  the  age  of  24;  and 
from  and  after  the  said  William^ s  attaining  that  age  he  gave 
the  same  to  his  said  nephew  William  Brovm  and  his  assigns 
for  and  during  the  term  of  his  natural  life;  and  from  and  after 
his  death,  thep  to  the  first  son  of  the  body  of  the  said  Wil- 
liam Brown^  lawfully  begotten  or  to  be  begotten,  and  to  the 
heirs  male  of  the  body  of  such  first  son  lawfully  to  be  be- 
gotten ;  and  for  want  of  such  issue,  then  to  the  2d,  3d,  4tli, 
5th,  and  every  other  son  and  sons  of  the  said  William^  ac- 
cording to  their  seniority,  and  to  the  heirs  male  of  their  bo- 
dies, the  eldest  of  the  said  sons  of  the  said  William  Brown^ 
and  the  heirs  male  of  his  body,  always  to  be  preferred  before  • 
the  younger  and  his  heirs  male ;  and  for  want  of  such  issue 
of  the  body  of  the  said  William  Brown^  then  to  the  second 
son  of  his  said  brother  Reginald  Bronmy  for  and  during  the 
term  of  his  natural  life;  and  after  the  death  of  the  said  second 
son  of  his  said  brother  Reginald  Brovm^  then  to  ihc^rst  son 
of  the  body  of  such  second  son^  of  his  said  brother  Reginald 
nrown^  iawluUy  begotten  or  to  be  begotten,  and  to  the  heirs 
males  of  the  body  of  such  second  son^  lawfully  to  be  begotten; 
and  for  default  of  such  issue,  to  the  3d,  4di,  5th,  and  every 
other  son  or  sons  of  the  said  second  son  of  the  sdid  Reginald^ 

(according 
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(tccording  lo  their  ^eniorl^)  and  to  the  heirs  raite  of  the       tT6S* 

bodies  of  the  said  third,  fourdi,  and  fifth  and  other  sons  of  the  "T^  " 

Mid  second  son  of  the  said  Rtghtaldy  lawfully  to  be  begotten,    ^^^^i^* 

the  eldest  of  the  said  son  and  sons  and  their  several  heirs  Qi^jysi^  et  al* 

mle  according  to  the  seniority  and  priority  of  birth  to  be  ^, 

preferred  before  the  jrounger  of  the  said  sons  and  their  heirs  Brown  et  al. 

malei  and  for  want  of  sueh  issue,  then  to  the  eldeat  or  next 

ftcm  or  sons  of  the  said  Reginald  Brown  for  the  time  being, 

&>r  the  term  of  his  natural  life;  and  after  his  or  their  deaths, 

to  the  heirs  male  of  the  body  of  such  eldest  and  next  son  of 

his  brother  Reginald:  and  for  want  of  such  issue,  then  to 

the  first  son  of  his  brother  Samuel  Brown^  for  and  during  the 

term  of  his  natural  life;  and  from  and  after  the  deadi  of 

such  first  son  of  his  brother  Samuel  Brown^  then  to  the  first 

son  of  the  body  of  such  first  son  of  the  said  Samuel  Brown^ 

lawfully  begotten  or  to  be  begotten,  and  to  the  heirs  male  of 

the  body  of  such  first  son  of  the  said  Samuel  Brown  X^lvt' 

fully  to  be  begotten;  and  for  want  of  such  issue,  then  to 

the  2d,  3d,  4th,  5th,  and  every  other  sons  of  the  eldest  son 

of  Samuel  in  tail  male,  and  for  want  of  such  issue,  then  to 

the  2d,  3d,  4th,  5th,  and  each  other  son  and  sons  of  Samuel 

for  their  respective  livesj  and  after  their  respective  deaths, 

to  their  respective  sons,  in  tail-male;  and  for  want  of  such 

issue,  then  to  his  own  right  heirs  for  ever.    Then  comes 

this  article,  ^^  And  I  do  declare  that  .the  reason  of  my  settling 

^^  and  limiting  my  said  messuages  lands  and  hereditaments 

/^  as  aforesaid,  is  because  I  desire  to  have  the  same  continue 

^^  in  my  name  and  bloody  so  long  as  it  should  please  God  to 

^  permit  the  same." 

On  the  1st  of  August  1694,  Joshua  Brown  the  testator 
died  seised  of  the  premises,  widiout  any  issue;  leaving  Ann 
hisk  widow;  his  3  brothers,  Thomas^  Reginald^  and  Samuel; 
and  his  nephew  William  Brown^  the  only  son  of  the  said 
Rtginald  at  the  time  of  the  testator's  death  and  also  at  the 
time  of  making  his  will,  and  who  was  bom  on  29th 
Mzrch  1682. 

Upon  the  testator's  death,  Ann  the  widow  entered;  and 
so  did  Thomas  his  brother;  (on  their  respective  parts  devised 
to  them):  and  on  29th  March  1706,  the  nephew  William 
having  attained  his  age  of  24  years,  he  also  entered  upon  the 
tenements  devised  to  him. 

After  the  death  of  Joshua  the  testator,  but  during  the 
life  of  William  his  nephew,  Reginald  the  testator's  brother 
had  issue  a  second  son,  namely  Thomas  Brown;  who  was 
bom  13th  of  March  1695:  and  on  16th  of  January  1696, 
Reginald  died,  leaving  issue  the  said  William  and  Thomas^ 
and  had  no  other  sons. 

Vol.  Ill,  3  E  On 
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176S*  On  12th  of  January  1712,  Ann  the  widow  died;  and 

Ch  apm  a w    ^^^^^t  ^^  first  son  of  Reginald^  entered  upon  the  premises; 
ex  dimiss.    and  died  seised  thereof,  on  20th  pf  December  1722;  leaving 
Oliver  et  al.  i^^ue  Isabella,  now  the  wife  of  Richard  Oiiver  the  plaintinl 
x;.  Upon  his  death,  Thomas  his  brother  (the  2d  son  of  Re- 

Brown  et  al.  ginaid)  entered;  and  in  1727 y  1  G*  2.  obtained  sm  act  of 
parliament  to  enable  him  to  grant  building-leases  of  the  pre- 
mises in  question;  having  then  a  son  named  Regiruddf  and 
a  daughter,  both  under  age:  this  Reginald  was  bom  4d& 
October  1718,  and  was  the  only  issue  male  of  Thomas;  and 
died  26th  April  1736,  without  issue  and  unmarried,  and 
'under  the  age  of  21r 

In  1747,  a  common  recovery  was  suffered  of  the  premises, 
by  Thomas  Brown^  who  was  the  vouchee:  which*  by  inden- 
tures of  bargain  and  sale  and  of  release,  dated  the  Ist  and 
2d  of  April  in  the  same  year,  was  declared  and  agreed  by 
all  the  parties  to  the  said  indenture  to  be  and  enure  to  the 
use  and  behoof  of  the  said  Thomas  Brown  his  heirs  and  as- 
signs for  ever,  and  to  or  for  no  other  use  intent  or  purpose 
whatsoever. 

Thomas  Brown^  being  so  seised,  on  5th  of  Jtme  1762, 
made  his  will,  whereby  he  devised  the  premises  in  question 
(after  the  death  of  Margaret  his  wife  and  Sarah  Barlow 
fnow  Mason]  his  daughter,)  to  his  grandson  John  Bartow 
his  heirs  and  assigns  for  ever;  and  on  the  7th  of  November 
in  the  same  year,  died;  leaving  the  defendant  Sarah  Mason^ 
the  wife  of  the  defendant  Jesson  Mason^  his  daughter  and 
heir  at  law. 

Thomas  and  Samuel  Brown^  the  brothers  of  Joshua  the 
original  testator,  died  without  any  issue. 

Isabella  Oliver,  the  plaintiff,  is  heir  at  law  of  Wil- 
li am  Brown,  the  first  son  of  Reginald  Brown;  and  is  also 
heir  at  law  of  Joshua  Brown,  the  original  testator. 

The  defendant,  Sarah  Mason^  is  heir  at  law  of  Thomas' 
Broxvn^  the  second  son  of  the  said  Reginald. 

The 


Digitized  by  LjOOQ IC 


HUary  Term  5  Geo.  3.  B.  R. 

Tbe  ftdSowing  Pedigree  will  give  a  clearer  conception 
about  the  parties. 


1629 


1765. 


Joshua  Bbown, 
the  testator,  died 
on  Ist  Aug^  1694; 
kaTingthree  bro- 
thers and  me  ne- 
phew {jmiUam.) 


Reginald 
died  16th  Jan, 
1696;  and  left 
isftue — 


Thomas 
died  on  19th  ^a 
1714.  S.  P. 


Chapman 

Samuel  ex  dimiss. 

died  without  issue.  Olivbe  et  ah 
v. 
Bbown  et  al. 


S.  P. 


WiLLtAM  Brown 

born  39th  March  1683; 

died  30th  i}^cem.  1732. 

He  left 

only  one  daughter 


Thomas  Brown 
bom  13th  il/orcA  1695; 
died  7th  Kowm.  1762. 

He  made  a  will; 
and  had  issue — 


Isabella, 
the  wife  of  Richard  OH- 
vcr,  lessor  of  the  plains 
tiff. 


Rbginalo, 
bom  4th  Oct,  1718; 
died  36th  J/>n7 1736. 
S.P. 


Sarahs 
wife  ofyutm  Mason, 
now  living;  one  of  the 
defendant*. 

The  question  was,  "  Whether  Thomas,  the  secondson 
"  ofReginaUj  (which  Thomas  was  not  born  till  qfier  the  death 
"  of  the  testator  Joshua  Broxvn,)  took  an  estate  tail  under 
"  Joshua  Brown^s  will,  or  only  an  estate  for  /j/^.'' 

On  the  part  of  the  plaintiflF,  it  was  insisted  to  be  an  estate 
for  Rfe  only:  <m  the  part  of  the  defendants  an  estate  tcuL 

Mr.  Wedderburne  argued  for  the  former:  Mr.  Wallace  for 
the  latter. 

The  substance  of  the  arguments  on  either  side  amounted 
to  die  general  effect  following. 

The  plaintiff's  counsel  argued,  from  the  whole  scope 
of  the  win,  and  particularly  from  the  testator's  express  de- 
claration ^  That  the  reason  of  his  setding  and  limiting  his 
^  estate  in  the  manner  he  had  done,  was  because^  he  desired 
^  to  have  the  same  continue  in  his  name  and  blood,"  and 
liiewise  from  the  express  words,  ^^  For  and  during  the  term 
^*  of  his  natural  life.  That  the  manifest  intention  of  the 
testator  Joshua  Brovm  was  to  give  to  the  second  son  of  his 
brother  Reginald  an  estate  for  life  only;  and  to  make  all  the 
sons  (either  bom  or  imbom)  of  his  brother  Reginald^  and  of 
his  brother  Samuel  (after  his  brother  Reginald,)  tenants  for 
life  successively;  with  remainders  in  tail,  to  the  first  and  every 
other  sons  of  such  respective  tenants  for  life. 

An 
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If 65.  An  estate  for  life  may  be  limited  to  a  person  unborn,  as 

~  the  first  taker.  And  here,  the  estate  first  given  to  the  second 

Ch  A  PM  A  N    ^^^  ^^^^  ^^^  ^^  J  ^  J  j^j^  brother  Reginald  is  expressed  to  b« 

OLivETcTal.*"  estate  for  life:  and  no  words  of  limitation  were  meant,  or 

^  can  with  any  propriety  of  construction  be  applied  to  the  sc- 

Brown  et  ft!,  cond  son  of  Reginald;  and  consequently,  none  that  can  opc- 

'  rate  so  as  to  enlarge  the  estate  for  life  expressly  devised  to  hmu 

It  must  be  confessed,  that  there  is  an  inaccuracy  or  con* 
fusion  in  the  wording  of  the  devise  that  is  to  take  place  imme- 
diately after  the  death  of  Reginald's  second  son.  The  words 
are  **  And  from  and  after  the  death  of  the  said  second  son  of 
"  my  said  brother  Reginald  Brovm^  then  to  the  Jirat  son  of 
"  the  body  of  such  second  son  of  my  said  brother  Reginald 
"  Brown^  and  to  the  heirs  male  of  the  body  of  such  secokd 
"  son;  and  for  default  of  such  bsue,  to  the  thirdy  fourth,  fifth, 
**  and  every  other  younger  son  or  sons  of  the  said  second  son 
^  of  my  said  brother  Reginald  Brown^  and  to  the  heirs  male 
^*  of  the  bodies  of  the  said  thirds  fourth,  fifth,  and  other  sons 
^^  of  the  said  second  son  of  the  said  Reginald  Brovm.^^ 

But  there  can  be  no  manner  of  doobt,  that  this  is  owing  to 
a  mere  accidental  omission  in  transcribing  the  fair  copy  of  this 
will  from  the  original  rough  draught  of  it.  It  is  evident, 
that  a  line  is  inadvertently  left  out:  and  it  is  most  clear,  what 
that  line  must  have  been.  The  devise  immediately  after 
the  death  of  Reginald's  second  son  is  **  To  the  Jirst  son  of 
^^  such  second  son's  body,  and  to  the  heirs  male  of  the  body 
"  of  such.'* — ^Thus  far  the  transcriber  copied  the  draught 
right.  But  here  <he  has  plainly  omitted  the  following  words 
*^^  First  son  lawftiUy  to  be  begotten;  and  for  want  of  such 
**'  issue,  then  to  the  second  son  of  the  body  of  such  second 
'^  son  of  my  said  brother  Reginald  Brown  lawfully  to  be  be- 
j  **  gotten,  and  to  the  heirs  male  of  the  body  of  such."— If 
these  words  had  been  inserted,  the  clause  had  been  quite 
clear,  sensible,  and  methodicsd.  By  suppiving  the  omi^ion  of 
them,  thelimitation  in  favour  of  Reginal^Ps  second sonzndhis 
descendants  will  be  precisely  the  same  as  the  testator  had  be- 
fore expressly  made  with  regard  to  Reginald^ sjirstsonzadhit 
descendants:  which  must  have  been  the  testator^  intention, 
and  appears  beyond  doubt,  upon  lEairly  considering  the  will,  to 
have  been  so.  He  certainly  intended  to  give  no  estate  tail,  tiH 
he  came  down  to  his  grand  children.  And  if  Aese  omitted 
words  are  supplied,  the  second  son  intended  by  tfie  will  b  not 
the  second  son  of  Reginald^  but  the  second  son  of  the  second 
son  of  Reginald;  not  son,  but  grandson  to  Reginald  Brovm: 
which  is  agreeable totfie testator's  intention  "to  limithis  estate 
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**  m  sucocsskm  to  the  several  descendants  of  the  then  unborn       1765. 

**  son  of  his  brother  Reginaid^  in  the  HJ^e  manner  as  he  had  be-    ^ 

«  fore  Innited  it  to  those  of  Reginald^ sfrst  9on^  which  first  son    ^^.'**'>* 

"was  then  bom/'  And,  to  prove  that  tfie  court  might  sup-^ OwTBiictal 

pUf  this  omission,  the  case  of  *  Coryton  v.  Helper  was  cited;  ^^ 

where  the  words  "  If  Sir  John  Coryton  shall  so  long  Hve,"  Brown  ct  al. 

were  supjdied.  But  whether  this  omission  can  or  can  not  be  •  jn  chancery, 

supplied,  yet  still  it  shews  that  the  ^^  second  sor^"*  meant  in  this  temp.  Lord 

clauise  could  not  be  Thomas  the  second  son  of  Reginald:  for,  Hardwicke; 

the  very  next  limitation,  to  take  place  xnfaUure  of  the  issue  of       ^^' 

that  second  son,  is  *'  To  the  third  son  of  Reginald's  second 

^son.^  Now  there  could  be  no  failure  of  the  issue  of  the 

person  who  had  a  third  son  alive.  The  event  therefore  which 

the  testator  had  in  contemplation,  and  in  which  event  he  in* 

tended  that  this  third  son  should  take,  could  not  be  a  failure 

of  the  issue  of  the  father  of  that  third  son;  but  of  some  other 

person,  concerning  whom  the  questionable  words  "  Second 

"  son^  must  be  understood,  and  to  whom  they  must  relate. 

On  Ac  part  of  the  plaintiff,  it  was  further  observed,  that 
nomas  Brown^  Ae  second  son  of  Reginald^  had  himself  de- 
cided the  present  question,  by  applying  for  and  procuring 
an  act  of  parliament,  wherein  he  is,  upon  his  own  sugges- 
tion, recited  to  be  tenant  for  life^  with  remainder  to  his  first 
and  odier  sons  in  tail  msde  successively.  His  petition  for  this 
private  act^  and  the  recital  in  it  ^^  That  the  devise  to  him 
"  was  only  for  and  during  the  term  of  his  natural  life,"  is  a 
bar  to  him  and  those  who  claim  under  him,  and  precludes' 
them  from  claiming  as  tenants  in  tail.  And  it  was  said,  that 
Lord  Harchvicke  had  solemnly  declared  so,  very  lately,  in 
the  House  of  Lords,  in  Sir  James  Mackenzie's  case. 

Note — ^This  private  act  of  parliament  recites  the  will,  as 
if  it  had  reaDy  been  as  Mr.  Wedderburne  now  supposed  that 
it  was  meant  to  have  been;  and  as  if  it  went  on,  to  give  an 
estate  in  tail  male  to  all  and  every  of  the  sons  of  the  second 
son  of  Reginald;  and  proceeds  upon  a  supposition  "  That 
**  Thomas^  the  second  son  of  Reginald^  was  tenant  for  /i/^." 

The  couxsel  for  the  defendants  laid  it  down  as  an 
estrfdished  rule  of  law,  *^  That  if  a  devise  be  to  one  for  life, 
^«nd  afterwards  a  limitation,  either  immediate  or  mediate, 
^to  the  heirs  of  his  body,  the  devisee  takes  an  estate  fai/." 

Now  here  the  devise  is  "  To  the  second  son  of  Reginald 
^Brorvnj  for  life;  and  after  his  decease,  to  the  first  son  of 
^  his  body  and  the  heirs  male  of  the  body  of  such  second  son.'* 

This 
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1 765.  This  is  a  clear  estate  tail  therefore,  in  the  second  son  of  Se* 

Chapman    g^^^^  Brown.    And  the  inserting  alimitadon  "tothe/?r»* 
ex  dimiss.    "  ^^^  ^^  ^^^^  second  son"  must  be  understood  as  only  di- 
Oliver  et  al.  recting  the  order  of  succession  according  to  the  laws  of  pri- 
t;.  mogeniture  and  the  ordinary  course  of  succession;  not  as  a 

Brown  et  al.  designatio  personcc:  for  the  word  "  Son^^  is,  in  this  place^  a 
nomen  coUecttvunu  Nor  was  this  unborn  first  son  of  an  unborn 
father  (as  the  second  son  of  Reginald  then  was)  capable  of 
taking  as  2l  purchaser;  because  a  devise  "  To  the  first  son  of 
**  a  person  unborn"  is  too  remote  to  take  eflfect  by  way  ofpur- 
chase:  and  then  the  case  is  no  more  than  a  devise  "  To  one 
**  for  life,  and  to  the  heirs  male  of  his  body;"  which  is,  un- 
questionably, an  estate  tail. 

As  to  the  INTENTION  of  the  testator— Even  supposmg  it 
to  have  been  clearly  what  has  been  contended  for,  on  the 
other  side;  and  supposing  (though  not  admitting)  **That 
"  the  imagined  omission  in  the  will  might  be  suppUed  by 
"  construction;"  yet  that  intention  could  not  take  ejfect:  fin- 
it  is  a  limitation  of  a  possibility  upon  a  possibility ;  and  mani- 
festly tends  to  a  perpetuity,  by  a  suspension  of  the  inherit- 
ance from  vesting,  and  consequently  rendering  the  estate  un- 
alienable for  a  longer  time  than  die  policy  of  die  law  allows  » 
which  has  not  yet  been  permitted  to  last  Icmger  than  the  com- 
pass of  a  life  or  lives  in  being,  and  one  and  twenty  years  be- 
yond. 

'  Though  the  limitations  to  the  issue  male  of  unborn  sons 
can  not  vest  in  them  as  purchasers j  yet  they  need  not  be  to- 
tally rejected.  They  shew  the  testator's  intention  "That 
**  such  issue  should  succeed  to  the  estate":  and  the  only  way 
for  that  intent  to  take  place,  is,  by  construing  the  unborn 
sons  of  Reginald  himself  to  be  tenants  in  tail  male;  and  then 
their  issue  will  inherit.  Whereas,  the  construction  contended 
for  by  the  plaintiff  woiild  totally  preclude  them  from  takings 
and  defeat  the  intention  of  the  testator  ^^That  the  estate 
^^  should  continue  in  his  name  and  blood."  The  exposition 
of  a  will  should  be  such  as  will  best  serve  to  efifectuate  the 
general  intent  of  the  testator;  and  whenever  a  court  supplies^ 
by  construction,  any  seeming  defect  in  the  language,  it  is 
always  in  order  to  support,  not  to  defeat  the  testator's  inten- 
tion: whereas  if  the  supposed  omission  in  the  present  will 
were  to  be  supplied  by  construction,  in  the  manner  proposed 
on  the  part  of  the  plaintiff,  it  would  be  only  for  the  purpose 
of  rejecting  it  the  next  moment,  as  void,  and  defeating  the 
general  intention  of  the  testator. 

As  to  the  ACT  of  PARLIAMENT — It  can't  vary  the  real 
rights  of  the  parties,  with  respect  to  person^  not  claiming 

under 
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under  it*  It  could  not  make  any  alteration  in  the  limitations       1765. 
of  the  testator's  will.  It  was  solely  intended  to  protect,  in 'all    ^ 
events,  the  persons  who  should  become  lessees,  upon  the    ^^  dimiss. 
terms  of  re-building  and  laying  out  their  money,  upon  the  Oliver  et  al. 
faith  of  it»  It  can't  affect  a  question  of  right  between  the  ^. 

claimants  under  Joshua  BrovnCs  will.  Brown  et  al. 

On  the  part  of  the  defendants,  were  cited  the  cases  of 
Caulson  and  Coulson^  the  duke  of  Marlborough^  and  lord  Go- 
dolphin^  Hopktm  and  Hopkins  {Forrester  44.)  and  Robinson 
V.  jRobinson  (ante  38.) 

Reply- 
As  to  the  limitation  "  To  the  heirs  of  the  body  of  the  sc- 
'*  cond  son  of  Reginald^'*  which,  unidng  (as  they  say)  with 
the  former  devise  "  To  the  said  second  son,  for  his  life,'* 
enlarges  his  life-estate  into  an  estate-tail. — ^The  answer  is, 
that  here  is  no  such  limitation :  none  was  meant,  nor  can 
any  words  of  limitation  be  with  any  propriety  applied  to  the 
second  son  of  Reginald^  so  as  to  enlarge  his  life-estate. 

They  have  argued,  that  though  the  law  will  not  permit 
the  unborn  issue  of  an  unborn  ancestor  to  take  that  very  same 
estate  which  the  testator  intended  to  give  them ;  yet,  in  or- 
der to  effectuate,  as  far  as  may  be,  the  testator's  intention, 
it  win  pve  their  ancestor  a  larger  estate  than  was  intended  for 
him;  namely,  an  estate  tail  (under  which  his  issue  may  take,) 
instead  of  a  life-estate. 

Answer.  This  construction  would  be  ineffectual  to  attain 
the  end  proposed:  because  the  tenant  in  tail  would  thereby 
have  it  in  his  power  to  defeat  the  order  of  succession.  And 
if  the  policy  of  the  law  will  not  allow  the  sons  of  Thomas  {Re- 
ginald's second  son,  unborn  when  the  will  was  made,)  to  take 
that  estate  which  the  testator  designed  thei/  should  taike,  it  af- 
fords no  reason  for  giving  to  their  father  an  estate  which  the 
testator  certainly  did  not  design  that  he  should  take;  and  so, 
by  a  disposition  which  the  testator  never  meant  nor  thought 
of,  put  it  in  his  power  to  disinherit  his  issue,  and  frustrate 
the  testator's  declared  wish  and  desire. 

The  Court  (namely,  Lord  Mansfield  and  Mr. 
Justice  WiLMOT,  the  other  two  judges  being  absent,)  held 
that  Thomas  the  second  son  o£  Reginald  took  an  estate  tail. 

They 
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They  could  not  insert  die  linutatioos  wfakh  the  {dtiatUTs 
'counsd  supposed  to  be  left  out:  and  a&  die  will  now  stood, 
diere  was  no  question  in  the  case. 

But  if  the  omitted  limitadons  could  have  been  supplied  by 
Brown  ct  aL  construction,  they  thought  the  unborn  sons  of  an  unborn  saa 
could  not  have  taken;  and  that,  to  effectuate  the  general  in- 
tendon  of  the  testator,  die  word  "  son^^  should  be  consdrued 
a  word  of  imitation;  and  an  estate  tail  pven  to  die  second 
Aon  oi  Reginald* 

This  was  the  substance  of  their  general  opinion. 

Their  particular  expressions  were  somewhat  to  the  follow- 
ing effect. 

Lord  Mansfield— A  court  of  justice  may  amstrue 
a  will;  and,  from  what  is  expressed,  necessarily  tmplif  an 
intent  not  particularly  specified  in  words,  but  we  cannot, 
from  arbitrary  conjecture,  though  founded  upon  the  highest 
degree  of  probability,  a^  to  a  will,  or  supply  the  omissions* 

Lord  Hardwicke^  though  generally  liberal  in  construing^ 
the  intent  of  testators,  would  not  supply  a  contingency  omittedj 
in  the  most. favourable  case  that  could  exist*  A  mother  de- 
vised her  real  and  personal  estate  to  her  daughter  (who  was 
an  only  child;)  ^^  And  if  she  died  before  she  is  of  age  to 
*^  dispose  thereof,''  then  devised  it  over.  The  daugjbter 
lived  to  be  married;  and  died,  leaving  a  daughter,  between 
20  and  21.  Lord  Hardwicke  decreed  for  the  devisee  over, 
as  to  the  real  estate.* 


*  BellasU  v. 

Vrthwaite  and 

Others, 

11  February 

1737.a 


But  if  words  are  rejected,  or  supplied  by  construction,  it 
must  always  be  in  support  of  the  manifest  intent. 

Here  adding  the  words  would  defeat  the  general  intent: 
which  certainly  was  "  That  the  issue  male  of  the  second  son 
"  of  Reginald  should  take,  before  it  went  to  the  others  in  re- 
"  mainder."  But  if  the  words  were  added,  the  limitation 
by  the  rules  of  law,  would  be  void.  A  possibility  cannot 
be  devised  upon  a  possibility.  The  intent  cannot  be  effectu- 
ated, unless  the  second  son  of  Reginald  has  an  estate  tcuL 

The  blunder  of  expression  is  hert  favourable  to  the  real 
meaning;  and  therefore  cannot  be  supplied  by  construction: 
the  constant  object  of  which,  is,  "  to  attain  the  intent.'*  For 
this  purpose,  words  of  limitation  shall  operate  as  words  of  pur- 
chase; 
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chiBC;  iippUcalions  shall  supply  verbal  omissioils;  the  letter       1765, 
shall  give  way;  every  inaccuracy  of  grammar^  every  impro-  ""^ 
priety  of  terms  shidl  be  corrected  by  the  general  meaning,    eaTdimis^ 
if  that  be  clear  and  manifest.  But  here^  to  supply  the  words  Oliver  et  al. 
omitted  by  mistak^or  blunder,  would  introduce  a  blunder  in  x^. 

kno^  and  defeat  the  testator's  general  view  and  intention.  As  B&own  et  al. 
the  words  stand,  the  second  son  of  Reginald  took  an  estate 
taiL  The  intent  of  the  testator  cannot  be  answered,  but  by 
giving  him  an  estate  tail.  Therefore  the  literal  construction  is 
most  agreeable  to  the  intent,  and  must  prevail. 

The  private  act  of  parliament  cannot  affect  this  question. 

Mr.  Justice  Wilmot — The  question  is  what  this 
testator  intended?  and  whether  we  can  give  it  effect,  in  part? 

He  intended  it  to  remain  in  his  name  and  blood.  Two  of  ; 

his  brothers  are  dead  without  issue. 

At  the  time  of  the  testator's  death,  William  the  first  son  of  , 
Reginald wzs  bora:  Thomasjihc  second,  was  not^  He  cer- 
tainly meant  the  same  estate  to  Thomas  as  to  WilUam*  But 
that  intention  can  not  take  effect^  according  to  the  rules  of 
law :  you  cannot  limit  a  non-entity  upon  a  non-entity;  a  possi- 
bility upon  z,  possibility •  It  was  necessary  that  the  second  son 
dioiidd  be  tenant  in  tail,  in  order  to  rive  the  intention  of  the 
testator  an  effect.  If  the  devise  to  uie  son  of  Reginald's  se* 
cond  son  should  be  a  nullity,  the  general  heirs  at  law  of  the 
testator  would  take,  though  never  so  many  heirs  male  from 
Reginald  should  be  living.  Let  his  intention  therefore  take 
pla^e,  as  far  as  it  can  go:  but  it  caago  no  further. 

The  clause  of  his  name  and  blood  is,  in  effect,  saying 
^^  That  the  blood  of  Thomas  shall  inherit,  before  it  goes  to 
**  his  daughters.'' 

Besides,  how  can  we  make  wills,  and  insert  words  arbitra- 
rily and  by  conjecture?  Words  in  a  will  are  to  be  construed 
as  words  of  limitation^  or  as  words  of  purchase^  as  they  will  ' 
best  effectuate  the  intention  of  the  testator:  whereas  the  cor- 
rectmg  this  blunder  (if  it  be  one)  must  render  the  will 
abortive;  and  disappointiht  intention  of  the  testator,  to  a  ver>' 
high  degree. 

As  to  the  act  of  parliament — It  is  nothing  at  all:  it  is  only 
toimpowerhim  to  make  building-leases:  and  was  intended 
for  the  security  of  the  purchasers.  The  will  is  there  recited, 
different  from  what  it  really  is. 

Vol.  III.  3F  This 


ka:±m 
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1765.       •  .This  is  dearly  an  estate-T AIL.  And  therefore 

Chapman  ,  p^^  ^^^^  unanimously— 

ex  dimiss.  -^ 

Oliver  et  al.    .  Judgment  must  be  for  the  Defendant* 

V'  . 

Brown  et  al.  Qn  the  26th  of  February  1 767,  this  judgment  was  af/ir^ 
MED  by  the  lords;  agreeably  to  the  unanimous  opinion  of 
the  judges,  delivered  by  Lord  Chief  Baron  Parker. 

Rex  vers.  Joseph  HalL 

Commitment  as  HT^HE  defendant  was  brought  up  by  habeas  corpus^  from 
*  "S;  fof  ""*'  A  Guildford;  having  been  convicted  by  two  *ywrre£/-justices, 
leaving  his  wife  as  a  rogue  and  vagabond,  upon  17  G.  2.  c.  5.  $  7.  (to  amend 
and  children  to  and  make  more  effectual  the  laws  relating  to  rogues,  vaga- 
be  maintained  bonds,  Sfc.)  for  running  away  from  his  parish,  and  leaving  his 
invalklat*ed!  be-  ^^^^  ^^^  children  to  be  maintained  by  the  parish, 
cause  not  al- 

ledged  therein,       Mr.  Hall^  on  behalf  of  the  defendant,  objected  to  the 
that  wife  and     commitment, 
children  were 

pariX^aJid  be-       ^^^  ^^^^  ^^  ^^  ^^^  convicted:  which  he  ought  to  have 
cause  it  was  not  been, 
for  a  limited 

^'^^'t>  oo^  ^^*  ^^  ^^  ^'^^  alledged,  **  That  his  wife  and  children  were 

^  chargeable  to  the  parish." 


4  T.  R.  221. 


*t. 


3d.  He  is  not  committed  for  2jxy  limited  time;  but — ^TiU 
"  he  shall  be  discharged  according  to  the  laws  and  customs  of 
"  this  realmJ^^ 

Mr.  Mansfield^  contra^  endeavoured  to  support  Ac  com- 
mitment; by  1st,  denying  that  a  conviction  was  necessary; 
2dly,  by  arguing,  that  the  words  used  were  tantamount  to  an 
allegation  "  That  they  were  chargeable  to  the  parish;"  3dly, 
by  attempting  to  shew  that  these  words  of  the  commitment 
are  equivalent  to  the  direction  of  the  statute,  which  is  "  There 
**  to  remain  until  the*  next  general  or  quarter  sessions,  or  for 
"  any  less  time  as  such  justice  or  justices  shall  think  proper*^* 

Lord  Mansfield  observed,  that  the  2d  and  3d  ob- 
jections were  sufficient  to  invalidate  the  committnent:  and 
it  was  better  not  to  give  any  hasty  opinion  about  the  neces- 
sity of  a  formal  conviction. 

The  man  was  discharged. 

Shubrick 
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Shubrick  vers.  Sahnond. ^ — 

Tuesday,  5  Feb. 

THIS  was  an  action  of  covenant  upon  a  charter-party  ot^^^ 
affreightment,  by  the  merchant  who  hired  the  ship,  Denison  and 
against  the  master  of  the  ship,  for  a  breach  of  contract  in  not  Mr.  Justice 
going  to  the  port  of  Winyaw  in  South  Carolina^  as  he  had  co-  ^^^^^  ^^^^^  ^^- 
venanted  to  do.  ^^"^'^ 

The  declaration  set  forth,  that  the  defendant,  being  shordy  An  express  co- 
after  bound  out  on  a  voyage  to  the  island  of  Madeira^hy''^^^^^^^,^^^ 
charter-party  under  hand  and  seal  dated  22d  October  1 762,  f^Jr^janc^^*^" 
covenanted  that  he  would,  directly  as  wind  and  weather  l  T.  R.  312. 
would  permit,  after  the  discharge  of  that  outward  bound 
cargo  at  the  island  of  Madeira^  sail  and  proceed  to  Winyaw 
in  South  Carolina^  or  as  near  thereto  as  he  could  safely  get; 
and  there  stay  40  running  days  from  the  time  of  such  arrival, 
if  not  sooner  dispatched;  and  load  his  ship  with  such  rice  and 
other  goods  as  the  plaintiff's  agents,  i^c.  should  tender  to  be 
laden:  in  consideration  whereof,  the  plaintiff"  agreed  to  pay 
him  freight  at  the  rate  of  4/.  10s.  per  ton  for  every  ton  deli- 
vered at  the  port  of  London^  and  also  two-third  parts  of  port 
charges  and  pilotage  i^c. 

In  this  charter-party  is  the  following  proviso — "  That 
"  if  the  said  ship  should  not  be  arrived  at  Wiiiyatu  aforesaid 
*'  by  the  first  day  of  March  next  ensuing  the  date  of  the  ssud 
*'  charter  part)^,  that  then  and  in  such  case  it  should  be  in  the 
**  option  of  the  said  Richard  Shubrick  his  factors  or  assigns 
**  on  the  said  ship's  arrival  at  Winyaw^  either  to  load  the  said 
**  ship  on  the  terms  aforesaid,  or  not;  or  at  the  then  current 
**  freight  given  to  ships  loading  at  JVinyaxu  for  the  voyage 
**  aforesaid;  or  to  refuse  the  said  ship  entirely:  so  always 
^*  that  such  the  intention  of  the  said  Richard  Shubrick  his 
^'  factors  or  assigns  was  declared  to  the  master  of  the  said 
**  ship  within  48  hours  after  his  application  to  the  factors  or         ^  ^ 

^^  assigns  of  the  s^id  Richard  Shubrick  at  Winyaw.^^  And  for 
the  performance  of  the  covenants,  they  bind  themselves,  each 
to  the  other,  in  the  penalty  of  1200^ 

The  declaration  assigned  two  breaches — 1st.  That  the 
said  ship  did  not  sail  ond  proceed  to  Winyaw  or  as  near  thereto 
as  she  could  safely  get,  in  order  to  load  is?c.;  but  on  the  con- 
trary', the  defendant  did  wilfully  absent  himself  therefrom. 
Sd.  That  the  defendant  did  not,  on  the  said  first  of  March  or 
at  any  time  since,  arrive  at  Winyaw;  but  wilfully  absented 
liimself  therefrom. 

Plea  (in  bar  of  the  action) — ^That  he  did  proceed  with 
idl  convenient  speed,  and  sail  to  the  island  of  Madeira;  but 

•  by 
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1765«  by  Ttsa(m  of  contrary  winds  and  bad  weather  and  itora  Vkn 

"7  other  cause,  was  prevented  arriving  there  till  the  16th  of  /V- 

SHrB&icx  ^^^^  J 753.  gQ  ^at  j^  ^as  impossible  for  him  to  dischia^g^ 

Salmomd.  ^^^  outward  bound  cargo  to  Madeira^ 

To  the  second  breach  he  made  the  same  plea;  and  that  it 
was  impossible^  after  the  discharge  of  his  cargo,  to  arrive  at 
Winy  aw  by  the  first  day  of  March. 

To  this  the  plaintiiFdemurred  generally:  and  the  defendant 
joined  in  demurrer. 

Mr.  Ashhursty  for  the  plaintiff,  objected,  that  these  were 
bad  pleas:  for  the  defendant  was  not  discharged  from  his  en- 
gagement; but  bound  to  perform  it.  *Tis  a  contract  by  deed: 
and  there  was  a  sufficient  consideration  at  the  time  of  the 
agreement;  though,  upon  a  deed^  it  is  not  so  necessary  that 
there  should  be  a  sufficient  consideration. 

He  compared  it  to  the  case  of  the  Earl  of  Chesterjieldv. 
Ae  Duke  of  Bolton^  in  the  exchequer^  reported  in  Comyns 
627;  where  there  was  a  covenant  to  repcnr:  and  though  the 
house  was  burnt  dorwn^  the  tenant  wa&  obliged  to  rebuild  lU 
And  whenever  a  man  covenants  to  do  a  thing,  he  is  bound  to 
'  perform  it.  So  is  ^eakill  v.  Linncy  Hetley  54.  And  Parc^ 
dine  v.  Jane^  Aleyn  26,  27.  And  Monk  v.  Cooper j  2  Str.  763. 
which  was  upon  a  covenant  to  pay  rent;  and  there  was  also 
a  covenant  to  repair,  except  in  case  of  fire:  the  house  was 
burnt;  and  though  the  landlord  did  not  rebuild  it,  nor  did  the 
tenant  enjoy,  during  the  time  for  which  the  rent  was  demand- 
ed; yet  the  tenant  was  obliged  to  pay  the  rent,  according  to 
his  covenant. 

As  the  defendant  did  not  arrive  at  Winyaw  before  the  first 
of  Marchy  the  plaintiff  was  to  have  his  option  **  Whether  to 
"  load  him  or  not.** 

Mr.  Dunningy  contra,  for  the  defendant.  Here  was  a  po- 
sitive engagement  to  sail  to  Winyaw  in  South  Carolina.  On 
the  other  hand,  there  was  a  positive  engagement  to  pay  the 
freight;  with  this  prbviso,  that  "  If  the  ship  did  not  arrive 
"  before  the  first  ox  March^  the  plaintiff  was  to  have  his  dec- 
"  tion,  "whether  to  load  the  ship,  or  not. 

The  ship  did  not  arrive:  and  it  is  admitted,  that  it  was 
not  the  defendant* s  fault.  And  therefore,  as  it  did  not  ar- 
rive, the  plaintiff  was  not  obliged  either  to  load  the  ship,  or 

pay 
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pay  wmy  frtig^t.  Thevefore  Ae  :coruid$ration/eUs»  Tlie  pio-       176^^ 
viso  id  an  express  discharge  imm  the  reciiNrocal  engagement:  ""T    ' 
aad^e  contraetis  void.  ^  -p    ^^ 

The  caacs  that  have  been  cited  were  lately  considered  in    ^^''••^**^- 
chamcery,  and  determined  not  to  be  lawj  the  case  about  Prince  l  D^ll-  214. 
Rupert^  particularly,  Pardine  v.  y«n^>  in  Aleyn. 

The  case  between  Mr.  Garrick  and  Mn  Barry  in  C*  J?« 
was  on  articles  for  Barrifs  performance  on  the  stage.  Gar* 
rick  and  Lacey  had  covenanted  to  pay  him  2/.  12^.  6df.  each 
nifl^t  that  he  ^ould  act,  and  to  pve  lum  a  benefit  ^is  in  case 
Mrs.  aUer  should  &c.  ^c.  The  court  held  *  the  contract  to  *  I  believe  this 
be  void;  because  there,  was  no  reciprocal  obligation.  ^®  ^**  '^^*'" 

SoM £ considerationiA  necessary,  to siqiport  the  plaintiff's 
action.  And  here  the  consideration  of  paying  the  &eight^/ff« 
Therefore  there  is  a  great  inequality  in  tab  contract  between 
the  parties :  'tis  a  covenant  on  one  side  only.  Therefore  the 
plaintiff's  action  is  not  to  be  supported. 

Mr.  Ashhurst — in  reply.  The  proviso  was  introduced  in 
favour  of  the  plaintiff;  not  to  prejudice  him,  or  to  e:^cu8e  the 
defendant. 

The  cases  I  <:ited  do  not  turn  upon  the  having  a  remedy 
over. 

In  GarricPs  case  against  Bgrry^  there  was  a  want  of  mu- 
foality  from  itit^rst  entering  into  the  contract.  Here,  was  a 
good  consideration  for  the  defendant's  entering  into  2l  positive 
contract.  He  did  do  so:  and  he  was  obliged  to  perform  it. 

Lord  Mansfield — Upon  the  true  construction  ofCro.  Jac309- 
tfais  agreement,  there  is  no  foundation  offacty  for  arguing 
this  point  of  law. 

The  £stinction  between  implied  covenants  by  operation  of 
law,  and  express  covenants,  is  diat  express  covenants  are 
taken  more  strictly.  A  man  may,  without  cohsideration,  en- 
ter into  an  express  covenant,  under  hand  and  seal.  i 

Here,  each  has  bound  himself  by  express  covenant  under 
hand  and  seal:  and  the  defendant  has  broken  the  covenant  on 
his  part. 

The  plaintiff  wanted  a  ship  at  Winyaw  in  Carolina^  to  load 
with  rice:  and  therefore  he  covenanted  with  the  defendant 
-^*  To  freight  his  ship  there."   And  the  defendant  covenants 

absolutely     • 
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absolutely  "  To  g^o  thither"  and  in  order  to  quicken  the  ship's 
•  arrival  there,  there  is  a  proviso,  "  That  i/'he  gets  there  by  the 
"  first  of  March^  he  is  to  be  certain  of  a  freight:  but  i/'he  does 
"  not  arrive  there  before  first  of  March^  then  the  plaintiff  was 
**  to  declare  in  48  hours,  whether  he  would  freight  the  ship 
**  or  not.^^  The  defendant  therefore  thereby  became  the  in- 
surer of  the  risque  of  his  getting  there  before  the  first  of 
March;  in  which  event,  he  was  sure  of  a  freight :  but  he  stiU 
had  a  general  chance  of  getting  a  freight  even  though  he 
should  not  arrive  there  till  after  that  time. 

The  words  are  positive  and  express  *'  That  he  should  gQ 
*'  thither."  The  parties  plainly  me^t  that  the  ship  was  to 
"  go  thither.  And  the  consideration  fails  ^  his  not  going." 

There  was  another  case  arising  upon  a  fire,  besides  what 
has  been  mentioned:  and  all  the  opinions  from  the  bar  were 
"  That  though  it  was  a  hard  case  yet  the  tenant  who  had  co- 
"  venanted  to  pay  the  rent,  was  bound  to  pay  it." 

Mr.  Justice  Wilmot  was  of  the  same  opinion. 

If  the  defendant  had  not  expressly  covenanted  to  go  to  this 
port,  and  had  been  unavoidably  prevented,  without  any  de- 
fault in  himself;  it  mig^t  have  been  a  different  case.*  In  the 
case  of  the  exception  of  fire,  the  tenant  undertook  to  pay  the 
rent  in  all  events;  and  was  therefore  obliged  to  pay  it. 

Here,  the  freighter  had  rice  at  Winyaw.  He  agrees  with 
the  defendant "  To  go  thither."  He  expressly  covenants  to  go^ 
at  all  events.  In  order  to  quicken  him,  it  is  stipulated  by  "a 
proviso,  *'  That  if  he  do  not  arrive  before  the  first  of  March^ 
"  the  freighter  is  to  have  his  option,  to  load  his  ship,  or  not." 
The  consideration  to  him  is  his  being  sure  of  a  freight^  in  case 
he  got  there  by  the  first  of  Marc/}.  But  this  proviso  can  not 
excuse  him  for  not  going  thither  at  ally  because  he  could  not 
getthere  so  soon  as  that  day;  when  he  had  expressly  covenant- 
edto  go  to  that  port. 

Lord  Mansfield — The  demurrer  must  be  over-ruled. 
Judgment  for  the  Plaintiff. 


Rex 
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1765. 
Rex  vers,  the  Inhabitants  of  Spotland. 

This  case  is  already  printed  and  published,  in  the  Quarto 
Edition  of  my  Settlement  Cases.  No.  ITO.  P.  527. 
See  it  abridged,  in  the  Table. 


Rex  vers.  Holmes,  Mayor  of  Wigan.  Thursday,  7 

Feb.  1765. 

ON  Thursday^  22d  November  last,  Mr.  Serjeant  j4*/>i«^// WTiethcp return 
and  Mr.  Dunning  moved  to  take  off  the  file  the  return^S^  dair^d""h 
to  a  mcmdamus  directed  to  the  defendant  Holmes^  command-  of^rt/who  *^ 
ing  him  to  restore  Edward  Leatherbarrow^  to  the  office  of  an  made  it  ought  to 
inn-burgess  of  Wigan;  on  affidavit  "That  Holmes  was  DEAi>^t*kenoffthe 
*••  at  the  time  of  the  return  being  filed  :'^'*  (which  was  upon  the?^^  ^^^  ^^^ 
last  day  of  last  Trinity  term,  on  the  motion  of  Mr.  Clayton.)  dead,  since  the 
The  import  of  it  was,  "  That  Holmes  was  dead  before  the  mO'  fiJJng  o^  the  re- 
"  tton  was  made  for  filing  the  return."  Ih™  aMhefSin 

X.ord  Mansfield  and  Mr.  justice  Wii<mot — it  turns 
upon  this — "  Whether  the  court  could  have  ailmitted  the  re- 
'*  turn  to  have  been  filed,  if  the  fact  had  been  disclosed  to 
"-"^themr' 

Note — ^The  mandamus  issued  in  1759:  and  Holmes  died 
about  three  years  ago. 

The  difficulty  was,  against  whom  to  grant  the  rule;  both 
Holmes  and  Leatherparrow  being  dead. 

The  motion  ended  in  this — ^to  stand  over  till  the  first  day 
of  the  present  term;  Mr.  Clayton  undertaking  to  shew  cause 
then,  and  file  his  affidavit  in  answer  to  the  ^present  affidavit,  a 
week  before  the  term. 

Accordingly — 

Mr.  Clayton^  Mr.  Morton^  and  Mr.  Wallace^  on  Thursday 
24th  January  last,  shewed  this  cause  why  the  writ  of  manda- 
THUS  and  the  return  thereof  should  not  be  taken  off  the  file; 
t^/z:.  That  the  return  was  duly  31  ade  in  1759,  and  then  ac- 
tually signed  by  the  mayor,'  at  a  common  hall;  and  in  July 
1  r60,  delivered  over  to  Mr.  Holt  Lee^  the  agent  for  the  prose- 
cutors 
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1 76i.       cutors  of  the  writ:  and  the  persons  comnumded  by  the  writ  te 

j^^^         be  restored  always  afterwards  acted  2l$  inn-burgesses,  in  con- 

^^  sequence  of  such  restoration.    Holmes  died  in  1762.  And 

Holmes.     Bromley y  the  present  agent  for  this  motion,  knew  all  this;  but 

has  suppressed  it.  We  did  not  indeed  then  think  it  necessarjr 

to  Jile  it:  but  we  had  a  right  to  file  it,  even  after  Holmes^s 

death;  and  it  was  no  irregularity  to  do  so. 

Mr.  Seijeant  Aspinall  and  Mr.  Dunning^  contra^  for  the 
rule. 

The  return  ought  not  to  have  been  filed  after  the  mayor^s 
death.  It  can  not  now  be  traversed.  The  mayor  gave  no  au- 
thority to  file  it.  And  he  signed  it  contrary  to  the  opinion  of 
iht  corporate  assembly* 

The  only  question  is,  *'  Whether  the  court  would  have  or- 
"  dered  the  return  to  be  filed,  if  they  had  been  apprized  of 
^  the  real  state  of  the  facts.'*  Ir  they  would  noty  in  tljwit  case, 
have  ordered  it  to  be  filed,  they  will  now  order  it  to  be  taken 
^diefile. 

A  bishop's  certificate  of  an  excommunication  is  null  and 
void  and  of  no  eifect,  if  not  received  ii^  the  bishop's  Sfe  time: 
and  his  successor  must  certify.  8  Co.  69.  a.  Trouop*s  case. 

Lord  MANsriELD  asking  **  Whether  there  was  any  Gmi- 
*^  tation  to  the  time  of  filing  returns ;  and  whether  a  return 
**  can  be  filed  after  the  death  of  the  party  who  made  it." 

Mr.  Serjeant  Aspinall^  to  prove,  "  That  the  return  must 
"  come  into  court  by  the  hands  of  the  mayor,"  cited  12  Mod. 
308.  The  King  v.  burrough  of  Abingdoru  The  words  there 
used  are—**  And  the  return  must  come  by  the  mayor's  hands 
**  into  court." 

Mr.  Justice  Wilmot — the  rfetum  was  signed  in  1759,  and 
kept  in  the  mayor's  custody:  in  July  1760,  he  delivered  it  to 
one  Holt  Lee^  who  kept  it  in  his  ho^s  uU  afier  the  mayor*^ 
deathy  without  filing  it.  It  was  filed  indeed  aJierxvar^Sy  at  a 
time  when  the  mayor  could  neither  civilly  nor  criminally  be 
answerable:  neither  was  it  filed  at  the  application  of  any  of  the 
.  persons  restored;  nor  even  any  claiming  under  them. 

Therefore  I  have  great  doubt.  I  am  afraid  of  the  precedent • 

Lord 
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Lord  M AvsFiELX>-^It  b  a  return  of  an  aet  reaUjr  done:       1763. 

and  the  persona  commanded  to  be  restored  ought  not  to  lose " """•" 

their  right,  merely  because  the  mayor  did  not  file  the  return.         ^* 
Therefore  it  would  have  been  a  mere  matter  of  form,  if  the     y.^' 
mayor  had  been    aRve.    The    quesftion  is,  **  Whether  his     ™*^***- 
*•  death  makes  any  difference/' 

ConvktionK  are  never  drawn  op,  tiH  some  occasion  calk 
iq)on  the  prosecutor  to  draw  them  upw  There  were  mai^  at 
St.  Margaret^s  Hill^  which  are  not  drawn  up  yet* 

I  suppose,  the  persons  who  have  now  filed  this  return 
have  some  interest  ia  it* 

Mr.  Athorpe  (secondary  of  the  crown-office)  informed  the 
court,  that  the  prosecutov  mig^  at  any  time,  have  called 
for  the  return.  And 

Mr.  Barlorb  sakd  there  were  2  return/B  drawn  at  the  time; 
one,  as  the  mayor's;  the  other,,  as  by  the  corporation:  but 
neitber  was  ihsxijikd* 

Curia  advisere  vulU 

The  opiskm  of  the  court  was  now  moved  kft* 

Mr.  Justice  Wilmot— I  think,  this  return  ought  not  to 
stand  Qpon  the  record. 

The  nmndamus  was  moved  for,  as  of  course;,  and  was  di' 
rected  ^  To  the  mayor"  alone.  I  think  it  ought  to  have  beea 
directed  to  those  who  had  power  to  return  it.  If  so,  the  writ 
and  return  seem  to  be  a  nullity.  But  I  do  not  go  upon  that. 

The  writs  were  delivered  to  the  mayor  in  1759;  he  called 
a  common  hall;  the  common  hall  restored  the  persons  named 
in  the  writs;  die  mayor  then  signed  a  return,  *^  That  he  had 
**  restored  them;"  in  July  1760,  he  delivered  this  return  to 
Holt  Lee,  their  agent:  the  mayor  died  in  1762:  in  Trimty 
term  1764,  the  writs  were  filed. 

The  quesjtion  is,  "  Whether  they  ought  to  have  been  filed 
**  ajier  the  mayor*s  death,  under  these  particular  circum-  . 
•*  stances." 

Ip  the  return  ought  not  to  have  been  received,  it  ought  to 
be  taken  qff'the  file. 
Vol.  III.  3  G  In 
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1765^  In  general,  every  return  is  ambulatory,  ^d  in  the  breast 

of  the  person  to  whom  the  writ  is  directed,  till  it  is  JikiL 
Siffning^  is  not  necessary,  nor  material. 


,  Rex 

V, 

Holmes.  The  only  way  of  getting  off  of  a  return,  is  by  an  action  or 
an  information  against  the  person  who  returns  it.  There  was 
a  case  in  M*  7  G.  2.  Eex  v.  Wilkes^  in  Calne;  which  went 
'  »  upon  this  principle,  **  That  it  can  only  be  controverted  by 
"  action  or  information,  (/*  it  be  once  received.'*  But  this 
man  was  dead^  before  it  was  received. 

Though  this  mandamus  is  directed  to  the  mayor  onlyf  yet 
he  himself  understood  the  return  to  be  made  with  the  consent 

*  V.  ante,         of  the  corporation  or  common  halL* 

p.  I486. 

This  return,  if  it  should  stand,  may  be  urged  aa  a  condu-- 
sive  evidence^  not  only  *'  That  it  was  made  by  him:"  but  also 
"  That  it  was  made  with  the  consent  of  the  corporation.**  So 
that,  if  it  is  permitted  to  stand,  it  will  preclude  the  entering 
into  the  question,  "  Whether  it  was  with  or  without  the 
'  *'  consent  of  the  corporation:"  for,  this  can  never  be  dis- 
proved by  any  evidence:  the  question  cannot  be  inquired  into, 
either  directly  or  collaterally.  It  can  not  be  examined  in  any 
action  or  information  against  him,  being  dead  before  it  was 
received. 

As  long  therefore,  as  this  return  stands,  the  question, 
f  V.  ante,  «'  Whether  the  restoration  was  or  was  not  with  the  f  consent 

?i-^  T  «♦!  .^  **  ^f  the  corporation,**  is  boimd  down,   and  can  never  be 
et  al  ei^tered  mto:  for  no  evidence  can  now  be  received  to  contro- 

vert this  fact  of  the  corporation's  consent. 

And  as  it  may  be  applied  to  this  purpose,  I  therefore  think 
the  return  ought  to  be  taken  off  the  file. 

Jf  such  intention  be  waived^  and  that  question  lies  open^  it 
may  answer  my  difficulty. 

If  that  question  is  left  open,  I  am  entirely  satisfied. 

Mr.  Attorney  General  offered  to  come  into  any  rule  for 
leaving  that  question  open. 

Mr.  Serjeant  Asptnall — But  nevertheless,  otfier  people 
hereafter  may  make  that  use  of  it. 

Lord 
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Lord  Mansfield— Undoubtedly^  that  question  ought       1 765. 
toheiejiopen.        -  ^^ 

Mr.  Dunning  continued  to  insist  on  the  return  being  taken         /  ^* 
t^f  the  file;  and  offered  to  admit  the  fact  "  That  the  mayor     Holhes. 
**  himself  did  mv^t  such  a  return.*' 

Lord  Mansfield  and  Mr.  Justice  Wilmot — If  a 
returning  officer  was  to  die  immediately  after  signing  a  return 
and  before  the  filing  it,  the  court  might  direct  an  issue  to  try 
the  validity  of  it. 

Mr.  Justice  Wilmot — The  reason  of  the  *  case^  Trollop'*  case, 
which  has  been  cited  about  the  bishop's  certificate,  is,  "That8C<>-  ^-  *• 
^^  the  succeeding  bishop  may  have  absohed  the  man :  and 
"  therefore  the  certificate  must  be  signed  1^  the  successor^" 

I  consider  this  return,  now^  as  sumding  upon  the  admission 
of  the  prosecutors  of  the  writ,  "  That  no  other  use  shall  be 
**  made  of  it  than  barely  that  the  mayor  did  restore  him  in 
^^fact;'*^  without  prejudice  to  the  question  concerning  the 
legality  of  this  restoration;  or  entering  into  the  question  about 
the  corporation's  concurring  with  him,  or  not. 

Lord  Mansfield — Let  this  be  taken  down,  as  by  the 
■consent  of  counsel  on  both  sides,  in  all  the  causes. 


Rex  vers.  Felix  Mac  Donald.  Fridmv,  8  Feb. 

1765.' 

ON  Monday  last  (the  4th  oi  February')  Mr.  Morton  moved  indictment  for 
to  quash  an  indictment  against  the  defendant  for  con-  converting 
verting  his  house  into  an  hospital  for  taking  in  and  delivering  ^P^'^j^^^JJ^*^^^- 
lewd,  idle,  and  disorderly  unmarried  women;  who,  after {Jj ^nd deliver- 
their  delivery,  went  away,    and  deserted    their  children,  ing  lewd,  idje, 

whereby  the  children  became  chargeable  to  the  parish.  *"^  disorderly 

^  o  I-  unmarried  wo- 

Lord  Mansfield  took  notice,  when  it  was  first       '^ 
moved,  of  the  narrow  impolitic  principles  upon  which  the 
prosecutors  had  proceeded;  and  expressed  his  surprise,  how 
such  a  bill  could  ever  h^  found* 

Mr.  Attorney  General  now  shewed  cause.  He  said,  all 
that  the  prosecutors  desire,  is  **  That  the  parish  may  be  in- 
**  demnijiedP'*  for,  at  present,  the  parish  are  burthened  with 
all  these  bastard-children. 

Lord 
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1  r65.  Lord  M  ansfield-*- But  by  what  law  is  it  criminal  to 

^"^V^  deliveif  a  woman  when  she  is  with  child^ 

•  j^jJ^'*  Cur.  To  be  sure,  this  is  not  indictable. 

Rule  nmde  absolute,  to  qjjasb 
the  indictment* 


TheE0dofifflbryTeMil76S.  SG.H. 
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The  Court  was  now  JUlb  Sir  Richard   Aston, C]^^|»<?^-^^ 
late  Lord  Chief  Justice  of  the  court  of  Common  promotion  of 
Pleas  in  Ireland^  was  called  a  serjeant  on  the  first  Mr.  justice 
day  of  this  term;  and  took  his  place  on  the  bench  Resi^ktion  of 

-   in  this  court,  the  next  day;  Sir  TjiOMAs  Denisok  Mr.  justice 
having  resigned,  on  the  14th  of  February  hst.  DENi8<ar. 


Rex  x>ers.  Vice-ChanccllOT  6fr.  of  Cambridge.       0  BUck.  Re^ 

UPON  the  death  of  the  late  earl  of  Hardwicke,  aXJr"ir65.^^ 
warm  contest  arose  in  the  university  of  Cambrtdgey  be^  Mandamus  lies 
tweenthe  e«As  oi  Sandwich  and  Hardwicke.  for  the  office  ^o;  the  keeprt» 

^  »«r^»  ^^-^TtT  Ann  of  the  common 

Of  high  steward.  ^^  ^^^^^ 

_,„,__,  _  .  ,  ,     university  of 

That  officer  is  elected  by  a  grace:  which  must  pass  the  Cambridf^ 
C€^t  unanimously,  and  be  assented  to  by  the  houses  of  non-  commanding 
regenu^  regents.  toXe*S^!* 

A  GRACE  passed  the  caputy  for  the  taxXai  Hardtvicke;  andpointment  of 
was  assented  to  in  the  house  of  non-regents^  by  a  majority  of  their  high  stew- 
two:  on  the  30di  of  March  1764,  it  came  on  in  the  house  ^  ^""*"^]^ 
of  regents.  The  two  proctors  mark  the  votes,  in  two  lines;  in  ilcnatc!^ 
under  *'*'placef'*  and  **  non  placet  J'*  When  cast  up  they  were 
eqiud. 

The  case  was  new:  and  they  were  at  a  loss,  what  to  do. 

The 
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1 765.  The  senior  proctor  (in  the  interest  of  Lord  Hardwicke)  in- 

Z  ;sisted  on  a  second  scrutiny;  supported  by  the  order  of  the 

vice-chancellor.  The  junior  proctor  (in  the  opposite  inte- 

rAwIl,.^^*  rest)  refused  going  to  a  second  scrutiny;  because  they  both 

Vice-Chan-  ^g^^^^y  "  That  the  votes  were  equal.     He  insisted  on  re- 

ccllor.       porting,  in  form,  "That  the  votes  were  equal*';  which  the 

other  refused:  and  the  report  must  be  made  by  both  concur- 

ring-.  , 

Upon  this,  the  vice-chancellor  dissolved  the  congregation^ 
-without  any  report  having  been  made. 

Afterwards,  it  was  discovered,  that  Mr.  Thomas  Pittj  who 
had  voted  in  the  regents  house  against  the  grace,  was  a 
master  of  above  five  years  standing,  and  therefore  ought  to 
\      have  voted  amongst  the  non-regents. 

If  Vis  vote  was  bady  the  placets  had  a  majority  of  one. 

Mr.  Pitt  was  admitted  to  the  degree  of  master  of  arts,  on 
17\!ti'yuly  1758,  by  virtue  of  a  mandate  from  the  king.  On 
the  18di  oijuly  1758- (the  next  day)  leave  of  absence  was 
granted  to  him,  as  to  ^  person  actually  created  master  of  arts. 

ITie  proctors  had,  at  frst^  made  a  mistakes  each  having 
omitted  to  mark  the  vote  of  the  other:  so  that,  in  the  paper  of 
the  senior  proctor,  the  placets  had  a  majority  of  one;  and  in 
the  junior  proctor's  paper,  the  non-placets  had  a  majority  of 
one.  But  they  soon  discovered  the  cause  of  the  difierence; 
and  concurred  in  setting"  it  right:  which  made  the  votes  agrecy 
in  ^flcA  paper. 

A  MANDAMUS  was  applied  for,  on  Lord  Hardwicke* s  be<- 
half;  and  a  rule  to  shew  cause  was  granted:  which  rule  was 
drawn  up  in  the  manner  which  will  immediately  appean  viz* 

Cause  was  now  shewn,  why  a  mandamus  should  not  issue 
to  the  vice-chancellor  and  odiers,  of  the  university  of  Cam- 
bridge^  to  complete  the  election  of  the  earl  of  Hardwicke  into 
the  office  of  high  steward  of  that  university. 

The  rule  was  made,  first,  upon  the  vice-chancellor,  to 
shew  cause  why  a  writ  of  mandamus  should  not  issue,  directed 
to  himy  requiring  him  to  convene  and  hold  a  congregation  or 
convention  oi  the  university;  to  the  end  and  for  the  purpose, 
that  the  proctors  of  the  said  university  may  declare  wheAer 
the  majority  of  the  votes  in  the  regent-house  of  the  said  uni- 
versity, 
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vfersity,  upon  a  grace  proposed  in  die  said  house  on  the  3Qth        1765.        4 


day  of  March  last  past,  for  the  election  or  appointment  of"       ^ 
Philip  Esdrl  of  Hardwicke  to1>e  high  steward  of  the  said  uni- 
vcmty,  was  against  or  in  favour  of  the  passing  of  the  said  Cambbibgb 
grace.  Vice-Chan- 

The  second  part  of  the  rule  was  upon  Daniel  Longmircy       ^  ^^' 
clerk,  and  Ralph  Forster^  clerk,  proctors  of  the  said  univer- 
sity, to  shew  cause  why  the  like  writ  should  not  issue,  direct- 
ed to  them^  requiring  them  to  declare  whether  the  majority  of 
the  votes  in  the  regent-house  of  the  said  universit}'^,  upon  a 

Sace  proposed  in  the  said  house  on  the  said  30th  day  of 
arch  last,  for  the  election  or  appointment  of  Philip  'Earl  of 
Hardwicke  to  be  high  steward  of  the  said  imiversity,  was 
against  or  in  favour  of  the  passing  of  the  said  grace. 

The  third  part  of  the  rule  was  upon  the  said  Vice-chancel" 
loTy  Daniel  Longmire^  Ralph  Forster^  William  Roberts^  and 
Henry  Talbot^  keepers  or  the  common  seal  of  the  said 
university,  to  shew  cause  why  the  like  writ  should  not  issue, 
directed  to  theniy  commanding  and  requiring  them  to  put  and 
AFFIX  the  common  seal  of  the  said  universi^^  to  an  instrument 
or  letters  patent  appointing  the  said  Philip  Earl  of  Hardwicke 
High  Steward  of  the  said  university,  pursuant  to  the  tenor  of 
a  grace  passed  in  senate  on  the  said  30th  day  of  March  last. 

The  Counsel  who  now  shewed  cause  on  the  part  of  the 
non  placets  J  were  Mr.  Attorney  General  (Sir  Fletcher  N^r- 
ton<f)  Mr.  Morton^  and  Mr.  Blackstone.  % 

In  the  first  place,  they  argued,  that  this  mandamus  could  not 
issue,  upon  the  foot  of  a  mandamus  **  To  hold  a  court-leet:^^ 
for,  this  was  not  the  university's  case. 

By  a  charter  of  Hen.  1.  The  town  had  the  court-leet. 

By  another  of  Hen.  3.  The  town  had  it:  not  the  universit}-. 

In  4  Ric.  2.  The  town's  people  committed  outrages  against 
die  university:  and,  the  year  after,  viz. 

In  5  Ric,  2.  (ir  Feb.)  The  university  had  their^r^f  grant. 

In  8  Ric.  2.  The  imiversity  had  another  grant:  which 
gives  them  their  first  power  "  To  summon  a  jury  to  make 
'*  presentments." 

In  H.  6.  They  had  another  grant;  (giving  them  power  to 
remove  lewd  women  £sfc.) 

In 
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1765.  In  17  H.  8.  An  award  was  made  by  a  judge  of  the  king^m 

J.    bench  and  two  Serjeants  at  law — *'*'  That  nuisances  sboidd  be 

"         "  corrected  in  the  f(7i«;n-lcets."    . 

CAMBRinoE       jjj  3  j^ii^^  A  charter  (like  that  of  H.  6.)  mates  die  frst 

Cellor  "^^^^^^^^  ^^*^  #^^  (?/sTEWARD. 

Therefore  they  have  no  prescriptive  eourt^Jeet;  nor  have 
they  a  grant  of  any.  Therefore  the  high  steward  is  not 
steward  of  a  court-Ieet;  but  only  an  officer  at  will  of  the 

chdnceUor* 

To  prove,  "  That  the  court  wiH  not  issue  a  mandamus  nu- 
"  gatorily'*-— they  cited  Styie^A57*  The  protector  and  Cra- 
ford;  and  1  Shower  217.  251.  ' 

Secondly — ^There  is  no  reason^  they  ssdd,  in  the  present 
ca^e,  to  grant  a  mandamus;  because  the  university  of  Com- 
bridge  ia  not  like  an  ordinary  corporation;  but  is  visitabk  by 
the  crown,  and  subject  to  statutes  to  be  given  by  the  crown^ 
being  of  royal  foundation. 

In  3  Ed.  6.  The  bishop  of  Efy  and  others  weve  appcxBtai 
visitors^  and  king  Edward  the  Siicth  gave  statutes^  wUcb  die 
UDiversit}'  accepted.  So  did  Queen  EliTuAethm  in  dw  Iddk 
yesur  of  her  reign,  she  gave  them  a  new  body  of  statutes,  im- 
der  which  they  are  now  governed;  and  in  which,  diere  is  no 
provision  for  the  office  of  steward :  but  dley  direct  **  That 
**-<?//•  officers  not  particularized  shaH  be  chosen  as  tkevice^ 
**  chancellor  is  to  be  chosen.'^ 

The  university,  having  accepted  these  statutes^  are  theve- 
fbre  bound  bif  them.  And  yet  the  election  now  in  question 
was  not  as  the  election  of  a  vice-chancellor.  Thereforr  it  i» 
null  and  void. 

Thirdly*— On  another  ground,  this  mandamus  should  be  re- 
fused. Lord  Hardwickt^s  grace  did  not  pass.  Therefore  this 
mandamus  for  inforcing  it  ought  not  to  go :  Mr.  Pitt  voted 
in  the  house  where  he  ought  to  vote.  He  could  not  vote  ia 
any  other  place :  his  quinquennium  was  not  expired. 

Regents  were,  in  their  origin,  preceptors. 

Regency  was  originally  for  one  year:  it  was  then^enlarged 
to  2,  3, 4,  5  years.  Now  from  the  nature  of  regency  and  the 

onus 
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onus  annexed  to  it,  Mr,  Pitt  continued  sl  rtgenU  A  royal       1765. 
mandamus  can  only  confer  a  privilege :  it  qm  not  exemfi  from  "^     ^I 
the  onus  of  disputations;  and  throw  it  upon  others*  ,    ^ 

The  ordo  senioritatis  is  now,  as  it  always  was.  And  from  ^^"5.1^*^^ 
the  ordo  senioritatiit  and  the  combination-paper,  Mr.  PUt^s    ^'^^ce-Chaft- 
qtunquennium  could  not  be  expired,  nor  the  onus  of  the  cursus       ^^  ^  * 
disputationum  taken  off  from  him.    He  could  not  be  in  the 
combination-paper  of  his  college  till  2d  jfuly  1 759.  If  so,  he 
voted  in  his  right  house. 

Fourthly — Lord  Hardwicke  was  not  elected;  because  five 
others  *  voted  for  him  in  the  regent  house,  who  had  no  right*  Dp.  Roges 
to  vote  there;  namely,  three  persons  upon  resumed  graces,  ^°V?»  Henry 
(which  are  seldom  used  but  for  the  sake  of  a  job,)  dispensing  Rai^^jp^Vrter^ 
with  their  standing,  and  continuing  their  regency;  which  tUs^  m.  a.  Zachariah 
pensing  power  is  contrary  to  the  statutes.    The  two  'squire  Brook,  D.  D. 
beadles  also  voted,  as  being  in  that  office :  now  they  were  ^^  ^^*a1 
past  the  time  of  voting  in  the  regent-house,  as  masters  of       * 
arts;  for  their  quinquennium  was  expired.  Therefore  they 
oi^ght  to  have  voted  in  the  non-regent  house.   These  facts 
will  be  proved. 

Lastly,  From  die  nature  of  the  present  rule,  there  can  be 
no  effect  of  it.  For  no  other  congregation  can  do  the  act.  The 
then  proctors  are  now  out  of  office^  and  can  not  tell  (by  look- 
ing at  scratches  without  names)  how  Mr.  Pitt  voted;  nor 
have  they  any  thing  whereby  to  refresh  their  memories. 

Either  the  former  proceedings  were  a  nullity y  by  the  sud- 
den dissolution  of  the  congregation  by  the  vice-chancellor, 
without  proroguing  or  adjourning  it;  or  else,  the  Earl  of     , 
Hardwicke  was  rejected.  \{  either  be  true,  no  mandamus  ought 
to*  issue;  nor  even  if  the  votes  were  equal* 

The^only  return  that  can  be  made  must  be  "  That  the  votesT 
"  were  equal:'*'*  and  in  that  case,  the  election  was  null  and 
void* 

The  Counsel  on  the  other  side,  for  the  mandamus^  were 
Mr.  Torie;  Mr.  Solicitor  General  {De  Grey)  and  Mr.  Ash- 
hurst:  but  the  two  last  declined  sidding  any  thing  to  what 
Mr.  Torie  had  said;  as  he  had  been  so  copious  in  his  argu- 
ment: which,  indeed  was  very  full  and  elaborate,  and  too 
long  to  be  minutely  here  parUcularized.  What  follows  may  , 
perhaps  convey  a  general  view  of  it. 

Mr.  Torie  first  discussed  these  two  previous  points ;  1st. 

Whedier  Ac  university  have  a  court-leet,  whereof  the 

Vol.  III.  3  H  high 
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1765*        hif^  smvflrd  is  a  necessary  officer:  2dlj.  Whi^  was  the  n^ 
P^  ture  of  his  office  as  steward  of  the  Urt. 

^*  1st.  He  argued,  that  they  have  such  a  franchise.    Thejr 

Vic^cSm*  ^^^  ^^^  ^^  ^y  P^^^^ip^^*  2^  y^  "i**y  •'•^  ^^*  *  <^k4itter 
cellor.    '  ^Q^fi^^^S  ^'*  ^^  '^3  ^^^-  ^*  ^*  'Confirms  cotti;t84eet  «iA 
view  of  ^rank-spledge  to  Aeiii» 

Upon  the  2d  previous  point,  te  argued  that  the  office  was 
incident  to  the  court.  Consequently,  a  mandamus  tp  adnut 
'  him  to  it,  is  a  proper  method. 

IThe  general  qy estion  he  said  is,  **  Whether  the  person 
"  elected  has  a  corporate  right.^ 

The  present  question  is  not  upon  Ae  rig^  of  the  dectors^ 
but  of  the  elected*   The  court  will  •support  svch  rig^  \ty  a 
.     mandamus^  if  it  appears. 

As  to  the  MERITS— 'The  question  wUl  turn  uponthe  ^righi^ 
and  upon  the  remedy • 

First — As  to  the  right — He  proposed  to  consider,     • 

Ist.  The  mode  of  election* 

«c%.  Mr.  Pi«'^  vote. 

3dly.  The  other  five  votes  (obj^ctfsd  to  by  tjhe  ot^er 
side.) 

^  /  1st.  As  to  the  mode  of  election — ^He  entered  into  it  at  large. 
First,  as  to  the  construction  of  die  statute  of  40  Mliz.  **  De 
npminatiQne  C<f  c."  It  does  not  take  in  superior  officers  to  tho^ 
^numerated*  And  the  tisage  is  of  ^)0ve  240  years. 

Besides,  this  new  charter  does  not  affect  die  <dd  prescrip- 
tive rights. 

The  two  universities  are  now  considered  as  kty^corpora-- 
tions  with  temporal  rights ;  not  as  eleemosynary  foundations^ 
as  particular  colleges  are.  This  puts  an  end  tp  the  rigl^  of 
the  crown  "  to  visit  themJ'* 

The  usage  shews  only  a  fiarticit  acceptance  of  the  statutes 
of  queen  Elizabeth. 

Sdly. 
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^ents  ^ere  oiigind^  f^aeher^  of  ttee  yottttger  pat  of  the  uttt-  *""'  j^  ^^  ^^^ 
^ieraiQ^;  and  tk^  dle]^  ii«^i*e  dkithffirgeck  of  tMd  odutf,  afttif  ^ 

Aby  ted  ^rfotttiedl  tt  H'  miffcient  tinK^  CAMtiRiD^t 

■*  Vic6-Chaii» 

Ma9ter8  of  aits  became  ao  by  three  different  Method;^.  [And       cellos. 
ke  weal  through  ^  3  sorts^]^  In  ordinairy  caoes,  die  admm- 
aaon  w  at  variojoi^  times.  Mr.  Pitt  was  created  on  the  1^7th^  of 

2ufy  1758,  and  on  the  18th  had  leave  of  absence.  He  was  - 
»und  to  perform  exercises;  and  in  October  following,  did  so. 
And  he  was  c^Mibte  of  bearing  of&ces,  and  even  of  being 
^i^ocfor:  for  he  was  created,  as  well  as  admitted.  And  th^ 
^4h  set^ritdtk  te  no  authority  agsdnst  Mr.  Pkfs  special  ad- 
xmtladce  by  royal  mandate  on  IT&^oiyikly;  nor  the  combF- 
nation-paper:  for,  Mr.  Pitt  was  cr^at^^  upon  his  admission, 
by  the  words  "  Magister  incifie'\'  and  was  a  graduate  on  18th 
of  yuhj  17 is.  tte  therefore  was  disquafified  to.  vote  in  the 
regent-lfouse,  after  his  five  years  were  expired. 

Then  he  answered  the  objections  to  the  proctor's  oath  of 
secrecy  upon  collecting  the  votes  in  the  separate  Houses. 

As  to  the  2  beadles  and  the  3  resumed  graces — ^iTie  bea- 
dles vote  in  the  regent-house,  as  being  attendant  upon  the 
vice^hancellor  in  that  house.  And  the  resumed  regencies 
are  common  for  various  reasons :  and  the  usage  of  doing  it  is 
jMtabUsked;  and  is  oons&stei^  with  the  49d  stHUte  <tf  ^iben 
EBzabeth. 

Sacend  point— The  remedy^-^ 

The  question  is  "  Whether  the  ofi^cer  has  been  elected  by 
**  H  nwgoFity  of  lawful  votesi" 

Here,  a  stranger  interfered  and  voted,  so  as  to  prevent  a 
dedarauon  by  me  presiding  officer. 

liparia  sint  siiffragi^y  there  is  evidence  "  That  a  second 
*pcrutiny,  that  is,  a  second  collection  (not  a  counting  only) 
**  of  votes  ought  to  be  entered  upon.'*  'rtiere  has  been  no 
fiftsik  either  in  the  electors,  or  in  the  presiding  officer. 

£veB  if  a  negative  had  been  declared,  the  court  would 
liave  granted  a  mandamus^  if  the  rightful  tide  had  appeared 
"to  be  in  the  person  negatived.  Much  more,  if  nothing  is 
wanting  but  a  formal  positive  declaration. 

Upon 
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1765*  Upon  informations  in  nature  of  ^uo  warranto^  the  defen- 

^^^  dant  must  either  make  a  title,  or  disclaim.  But  there  is  do 

^  need  of  a  corporate  declaration  of  his  election.  He  then  cited 

Caubeidoe  several  cases  from  the  MSS.  of  the  late  Lord  Hardwtcke; 

Vice-Chan-  one  of  them  was  in  t  ffoniton;  another,  in  the  $  Devizes;  and 

cellor.  a  third,  in  ||  Penryn.  From  which  cases,  he  inferred,  that  if 

t  P.  &  Tr.  the  party  elected  has  a  substantial  rights  the  court  will  grant  a 

13  G.l.  mandamus;  thoueh  there  was  no  formal  declaration  of  his 

V^o^^^  election. 

;582.  -A.  mandamus  to  admit  may  go  to  the  officer,  or  to  the  cor-- 

poration.  The  return  must  be  the  same ;  it  must  be  either 
**  Electus;^^  or  "  Non  electus;^^  that  is,  it  must  answer  to 
the  suggestion  of  the  writ.  1  Siderf.  209,  210.  Hereford's 
case.   ' 

The  return  could  not  be  '*  That  the  election  was  not  de- 
**  claredJ*^  The  case  of  Staughton  v.  Reynolds^  2  Strange  1045, 
shews  that  there  was  no  need  of  a  declaration. 

Lastly,!  He  argued  ab  inconvenient i. 

As  to  the  accidental  change  of  the  proctors — ^The  declara- 
tion, he  said,  would  be  only  ministerial* 

Adjourned  till  to-morrow. 

Friday,  26         Sir  Fletcher  Norton  (Attorney  General)  replied,  on  the 
^X^^res.     pg^  of  the  nonplacets. 

I  could  not  be  present  till  he  was  far  advanced  in  hb  reply. 
What  I  heard,  was  to  the  following  effect. 

He  denied  that  there  could  be  z  partial  acceptance  of  a 
charter.  It  must  either  be  accepted  in  toto,  or  not  at  all:  the 
corporation  to  which  it  is  g^ven  can  not  garble  it  as  they 
please,  taking  part,  and  leaving  part. 

As  to  Mr.  Piti'svote^-^He  insisted  that  he  could  not  com- 
mence regent  till  1759;  and  could  not  be  a  non-i^gent  tiU 
5  years  after. 

As  to  the  three  r^««ittf^  graces— -They  are  intitled  to  no 
favour,  and  are  contrary  to  the  statutes  of  queen  EUzabetfu 
And  there  can  be  no  by-law  or  provisions  contrary  to  an  ac- 
cepted charter. 

As 
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As  to  the  two  'squire^beadlea — ^Thcy  have  no  rig^t  to  vote       1765. 
in  either  house,  virtute  offietj:  they  must  vote  according  to        ^ 
-Aim  degrees.  And  by  their  degrees,  they  were  undoubtwily  ^^ 

non-regents.  Cambbidob 

The  register  (a  superior  office  to  the  'squire-beadles)  has      ^^j^^* 
a  chair  in  the  regent-house ;  and  yet  goes  to  the  non-regent       "^ 
house,  to  vote.  And  the  usage  pretended  is  of  no  more  than 
20  years. 

If  any  one  of  these  5  have  voted  in  an  improper  house,  it 
makes  an  end  of  the  question* 

As  to  Mr.  Torke^s  cases  about  informations  in  the  nat^re 
of  qua  warranto^  and  the  manner  of  pleading  in  them,  and 
about  the  returns  of  writs  of  mandamus — I  see  no  need  to 
answer  them;  because  they  do  not  apply  to  the  present  case.  - 

As  to  the  necessity  of  a  declaration  of  the  election— It  de- 
^>eiids  upon  circumstances:  in  some  cases,  a  declaration  is  ne- 
cessary, by  the  constitution;  in  others^  not.  Here,  a  declara- 
tion was  necessary,  in  order  to  give  a  complete  right* 

I  rely  on  the  merits  only:  and  I  say,  that  on  the  merits 
of  this  case,  no  mandamus  can  go. 

Here  is  no  evidence  of  a  leet^  nor  of  any  steward  of  a  leet; 
the  election  was  carried  on  rightly;  Mr.  Pitt  voted  in  the 
right  house;  a  second  scrutiny  would  have  been  improper; 
the  two  proctors  agreed  in  rectifying  their  mistake;  many  of 
the  menxbers  were  gone,  when  the  second  scrutiny  was  de- 
manded; it  was  demandJed  on  the  sole  foot  of  the  proctors' 
mis-counting;  Tfor  Mr.  Pitfs  vote  was  not  then  thought  of 
as  an  objection;;  the  5  votes  were  in  the  wrong  house :  upon 
the  whole,  a  mandamus  ought  4iot  to  go,  upon  the  merits. 

Lord  Mansfield  thought  the  matter  lay  in  a  narrow 
compass,  and  was  not  attended  with  any  great  difficulty. 

He  then  stated  the  case,  from  the  affidavits;  and  explained 
the  reasons  upon  which  the  court  granted  the  present  rule 
"To  shew  cause,"  in  the  manner  diey  had  done,  with  par- 
ticular directions  for  notice  to  be  given  to  all  parties  who  had 
any  right  or  concern  in  the  question. 

The 
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'^*  But  it  is  opposed  by  all  the  non  placets^  and  by  some  of 

vSf^r fc^*  those  persons  who  have  the  ciistody  of  the  common  seal  of 
^^^Jjjl^^    Ae  imiversity. 

There  are  three  questions  that  arise  vq^  this  case:  IsU 
On  the  validity  of  Lord  ffardwicie's  election;  2d*  If  his  rig^ 
be  dear,  then  whether  a  mandamus  is  a  proper  remedy.  3dl 
H  k  id,  then  how  it  6ughtto  be  d!irehte<k 

isX  Qoestioii.  •        First-^As  to  Lord  Hardxvtck^s  rtght* 

Thare  does  not  se^m  to  be  tlie  least  contradklMm,  as  to 
ntaiters  of  fact,  amongst  ^  witnesses  on  the  two  difierent 
-  sides  ^  though  tikey  differ  in  opinion  as  to  die  right  tewMnf 
from  them. 

The  mod^  of  election  is  traced  back  to  the  year  tSM^  {940 

fears  ag6.)  The  affidavits  expressly  swear  ^^  That  the  modt 

*  *'  of  electing  the  lugh  steward  has  been  by  a  gratey^e.  ftfe.** 

And  to  this,  there  is  no  contradiction:  no  one  doubted  it  oa 

.   the  30th  of  March  J  the  day  of  the  election. 

But  it  is  now  contended  "That  the  election  of  high 
**  steward  ought  to  have  been  in  the  same  mode  Aff  the  elec* 
•*  tion  of  a  vkc'-cAancelloirJ^  And  this  is  rested  on  the  statutes 
'of  queen  Elizabeth. 

Bm  there  is  a  tiast  deal  ^  difference  between  a  i^ew  chop- 
ner  granted  to  a  nf%«  corporation,  (who  must  takt  it  as  it  is 
^ven;)  and  a  new  chattel^  given  to  sl  corporation  ainfeatfy  in 
Mng^  and  acting  either  under  a  former  charter  or  under  pre^ 
scriptive  usage.  The  tatter^  a  corporation  sdready  exi«tmg» 
are  not  obliged  to  accept  the  new  charter  in  totOy  and  to  re- 
ceive either  all  or  none  of  it :  they  may  act  paftly  under  it, 
and  partly  under  Aeir  old  charter  or  prescriptibn. 

Whatever  nlight  be  the  notion  in  former  titttes,  it  is  most 
certain  7WT£;,  "  That  the  corporations  of  the  tTNtVEftstrtEs 
"  are  hAr-corporations;  and  that  the  cifowN  cannot  take  awatf 
^from  tfiem  any  rights  that  have  been  formerly  subsisting  in 
**  them  under  old  charters  or  presfcriptive  usage.* 

The  validity  of  these  new  charters  must  turn  upon  the  ac- 
ceptance of  the  university. 

When 
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of  Cambridge  was  of  ancient  establishment^  sgokdhad^SEiaDy  j^^        ^      ""** 
scriptive  rights^  as  well  as  former  charters  of  very  old  dat^. 
And  Acre  was  no  intention  to  aker  and  overturn  their  ancient  c^MBmioftM 
constitution*    These  statutes  undoubtedly  meant  to  teavc  a    yiee^llBfli- 
:m^t  deal  upon  the  aTictra^  constitution  of  the  university;       celtor. 
Mvithwt  repealing  or  abrogating  their  old  established  cus- 
toms, rights,  and  privileges:  nor  could  the  University  mean 
$tb  .accciptihein  upon  any  sMch  terms. 

Therefore,  I  am  clear,  that  the  statutes  of  queen  Elizabeth 
can  not  be  set  up,  to  invalidate  establishments  subsisting  long 

The  office  of  mcH  stew  aud  was  a  very  high  office  in  the 
timversity,  long  before  she  was  bom;  and  was  possessed  by 
Arery  j^eat  men;  a  much  higher  office  than  stewards  (/courts 
leet :  she  xie  ver  intended  tt)  filter  the  mode  (if  election  to  it :  n^ 
was  the  made  of  ^e(;|ifm  Qbjectf4  ffi  \>y  9t^  body,  M  the  time 
of  this  election* 

TTierefore  I  am  dear  that  the  mode  and  manner  of  Ab 
Section  was  right. 

Then  as  to  the  r,igh7  of  Lord  Uardxvicke  under  it. 

The  election  was  quite  fair.  The'litde  mistime  in  the  mark- 
ing was  immediately  set  right.  The  proctors  declared  the 
votes  to  be  equal.  No  one  then  thought  of  the  objection  to 
Mr*  Pk^s  vote.  But  4ispQties  ariskig  upon  another  matter, 
^^  oongvegarion  was  dissolved* 

Jt  is  now  objected)  by  Lord  Har^xvicke^  "  That  Mr.  Pitty 
^^  being  a  stranger  in  the  regent-house,  obtruded  his  bad 
^  vote:  which  vote  being  disallowed  will  pve  Lord  Hard' 
**  wide  a  majority  of  one." 

This  dqiends  upon  the  validiQr  of  Mr.  Pities  vote:  on 
jvl^ch  there  is  no  contrariety  of  evidence,  as  to  iS^facfs* 

jlle  then  stated  the  facts  relating  to  it.] 

The  whole  turns  upon  the  commencement  }ii  his  inauguta- 
tion  to  the  degree  of  master  of  arts.  This  depends  upon  the 
usqgc  of  die  univeni^.  And  it  is  sworn  ^^  That  the  de^piee 
^^  b^^ns  from  the  day  of  creation^  when  it  is  conierred  under . 

"aroyaj 
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1 765*       ^  a  rojral  mandate" :  and  many  drcumatances  of  the  present 
«^    ■"*"  case  confirm  this. 

'      '*'•  Ist.  The  leave  of  absence  given  the  next  day,  infers  Aat  he 

\r^^u^^  y^^  then 9Lmsi&X/sr  complete. 

■cellor.  .  '  ^SHy.'Rt  2i^ipc2iTs  to  ht  obliged  to  dispute^  m  October  17S%z 
for  he  then  pays  for  dtsing  (a  barbarous  term  for  disputing;) 
the  fees  for  it  Being  accounted  for  between  the  beadles,  in  Oc- 
tober 1758;  whereas  the  fees  of  those  graduates  whose  right 
commenced  at  the  next  general  commencement  were  not  ac- 
counted for  till  1 759. 

3dly.  What  shews  "  That  the  degrees  of  such  as  take  Acm 
"  by  royal  mandate  must  commence  from  their  inaugura- 
**  rion,"  is  the  combination-paper ^  and  the  ordo  senioritatis. 
Mr.  Pitt's  name  is  not  in  the  former:  but  it  is  in  die  latter^ 
being  made  after  xht  general  commencement  in  1758.  And 
the  names  therein  contained  are  either  noblemen,  or  such  as 
took  their  degrees  by  royal  mandate.  This  suggests  strongly, 
^*  That  the  degrees  of  those  who  take  them  by  royal  mandate 
"  commence  from  their  creation.^  And  there  is  no  evidence 
to  the  contrary.  And  the  expiration  of  the  juinquenniumdt^ 
pends  upon  the  commencement  of  it. 

If  so,  there  is  a  majority  of  one  for  Lord  Hardwicke;  unless 
the  other  side  can  disqualify  some  of  those  who  voted  for  him. 

Five  of  them  are  objected  to. 

But  as  to  the  three  resumed  graces-^There  is  no  pretence 
that  that  transaction  was  done  with  any  improper  view  or  de- 
sign. And  in  respect  of  essential  voting,  it  is  quite  indifferent: 
for  it  is  not  material,  whether  they  give  their  vote  in  om 
house,  or  in  the  other.  And  it  is  agreeable  to  the  usage  of  the 
university,  "  That  they  should  vote  where  they  have  voted.*^ 
Therefore  there  is  no  objection  to  them. 

As  to  the  'squire-beadles-^The  usage  appears  to  be,  "That 
"  they  do  vote  in  the  regent-house."  And  it  is  quite  indif- 
ferent in  itself,  rvhat  house  they  vote  in:  and  as  diey  are  at- 
tendant upon  the  vice-chancellor  who  votes  in  the  regent- 
house,  it  seemi^hat  there  is  some  small  reason  for  their  doing 
so  too. 

'  However,  the  constant  usage  is  sufficient  to  shew  which 

house  they  ought  to  vote  in;  without  assigning  the  particular 
reasons  upon  which  such  an  usage  has  been  founded. 

Thus 
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TTius  stands  the  right  to  tKe  office*  1765. 

The  next  question  is  as  to  the  remedy.  ^ 

There  is  no  other  than  what  is  now  applied  for.   And  this  vicc-Chan- 
18  the  very  reason  of  the  court's  issuing  die  prerogative  writ       cellor. 
of  a  mandamiut;  becau.se  there  is  no  other  upectfic  remedy.         2d  Qpettion. 

It  is  admitted,  that  a  mandamus  would  lie,  if  it  can  be  con- 
sidered as  the  case  of  a  steward  of  a  court-fcr/. 

But  it  is  said, "  That  the  franchise  of  the  court-leet  is  in 
**  the  low*  of  Cambridge^  and  not  in  the  universityJ^ 

But  the  UNIVERSITY  have  ^'^e^  it  long;  and  they  are' 
now  in  possession  of  It:  and  they  have  elected  Lord  Hardxvlcke 
under  this  claim  of  many  ages  standing.  And  the  town  do  not 
appear,  to  us^  to  dispute  it. 

But  if  it  was  not  so,  I  should  still  think  that,  as  here  is  no  3  OtH  53. 
other  specific  remedy^  the  court  ought  to  grant  die  writ.  And 
so  they  will  do  in  ecclesiastical  csises^,  where  it  appears  that 
there  is  no  other  specific  remedy. 

The  last  question  is,  how  the  mandamus  ought  to  be  di-  SdQuettion. 

RECTEP. 

Mr.  Torie  has  gone  fully  into  the  argument  '*  That  the 
"  rule  for  a  mandamus  ought  to  be  founded  upon  the  merits  of 
^'  the  ELECTION,  and  not  upon  the  declaration  of  the  proctors. 

The  declaration  of  the  proctors  can  not  affect  the  substantial    ^ 
right.  The  right  of  election  appears  to  be  in  Lord  Hard* 
wiCKE.  And  I  am  very  clear,  that  the  foundation  of  the  rule 
should  be  the  election. 

'  Even  j/'the  proctors  had  declared  contrary  to  the  trudi  of 
the  election,  yet  the  writ  ought  to  have  gone.  But  here  was 
no  declaration  at  all. 

It  now  appears,  that  Lord  Hardwicke  was  duly  electeds 
and  the  last  part  of  the  rule  will  procure  him  the  proper  re- 
medy, without  meddling  with  the  two  former  parts  of  it. 

Therefore  the  mandamus  ought  to  go  to  the  keepers  of  the  ^ 

seal  for  the  time  being,  requiring  and  commanding  them  to 
Vol.  III.  3 1  put 
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1T65*       put  the  seal  of  the  university  to^  the  kistrument  of  hk  i^point^ 
ment:  and  the  two  former  parts  of  the  rule  ought  to  be  dis^ 
^l^         charged. 

^k^-Ch  ^^  Mr.  Justice  Wilmot,  having  first  opened  the  case, 

U  '  eatered  into  the  reasons  of  wording  the  rule  as  it  now  staads:- 
and  he  thought  that  it  ought  to  go,  as  Lord  Mansfield  had 
proposed. 

If  there  is  a  clear  right  in  Lord  Hanhvici^yiiie  court 
ought,  he  said,  to  find  out  a  suitable  and  adequate  remedyj 
and  (in  his  opinion)  even  to  have  made  a  precedent,  if  they 
could  not  hsiVtfoimd  one:  for  where  there  is  a  right ^  law  and 
justice  require  that  there  should  be  some  remedy  or  other* 
And  he  declared  that  he  never  saw  a  clearer  case  both  ^s  tp 
the  right ^  and  as  to  the  remedy yXhzxx  this  appeared  to  him  to  be. 

•     This  remedy  is  undoubtedly  proper  for  this  right. 

Here  are  vestiges,  in  the  records  laid  before  us,  shewing 
**  That  there  was  a  court-leet  in  the  town  of  Cambridge  3  or 
**  4  centuries  ago.'*^  But  it  does  not  appear  that  they  have  en- 
joyed or  claimed  any  such  franchise  for  a  century  or  two  last 
past:  and  they  do  not  appear  to  be  now  in  possession  of  any 
such  franchise. 

On  the  contrary,  the  university  are  in  possession  of  a 
court'leet  ever  since  1690,  at  least  75  yearSy  exercised  by  their 
deputy-steward.  Therefore  it  may  be  presumed  that  there  has 
been  some  grant,  surrender,  forfeiture,  or  assignment  from 
the  town  to  them;  or  something  of  the  like  kind:  and  w«  can 
not  therefore  presun>e  any  to  be  ^t  this  tiniie  in  the  town. 

But  {/"the  presumption  was  not  so  strong,  upon  such  a  pos- 
session; yet  how  could  we  say,  that  the  university  hjive 
usurped^  fn»M:hise  which  does  not  appear  t(0  be  in  aoy  one 
else? 

However,  I  do  not  think  it  material  "  Whether  the  uni- 
"  versity  have  a  right  to  a  court-leet^  or  not."  For  they  have 
,  a  right  to  such  an  officer  as  a  high  steward,  with  a  sti- 
pendium:  and  he  h^  a  right  to  come  here  for  this  writ,  this 
great  prerogative  writ  of  mandamus^  (a  remedy  which  turns 
more,  in  my  opinion,  upon  principle  than  upon  precedent/) 
3^d  we  ought  to  grant  i^  because  there  is  no  other-  adi&quair 
remedy. 

The  Ojffjce  of  high  steward  appears  to  have  been  of  240  years 
standing:  and  the  greatest  men  appear  to  have  been  chosen  into 
it.^  If  the  Earl  of  Hardwicke  has  been  now  duly  and  regularly 

elected 
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«ietted  iiito  it^  he  ought  to  have  a  mandamue  to  admh  hitti  to        1/65. 

hbright.  —^^ 

The  next  question  then  is,  "  Whether  Lord  Hardwicke  '^' 

**  was  ramtarhj  elected,  and  had  a  maiority  of  voices  in  the  ^^**®^'^^''* 
^i^g^4louse!"  Vice-Chan- 

As  to  the  mode  of  election — It  is  objected  "  That  he  ought, 
^^  by  the  statutes  of  Queen  Elizabeth,^  to  have  been  chosen  as 
**  the  vice-chancellor  is  chosen.** 

But  this  seems  to  be  an  a/i^r-thought.  The  tion  placets  all 
voted  in  a  different  manner  bom  that  in  which  a  vice-chan- 
cellor is  elected;  namely,  b}'  a  grace:  and  they  made  no  ob- 
jection to  the  mode  of  election,  at  the  time  when  they  gave 
their  votes,  though  they  do  object  to  it  now. 

It  is  die  concurrence  and  acceptance  of  the  university  that 
give  tjie  force  to  the  charter  of  the  crown.  And  they  may 
take  and  accept  the  body  of  statutes  or  code  of  laws,  sepa-- 
rately  and  distinctly:  they  are  not  bound  to  take  atl^  or  leave 
all.  And  it  appears  that  they  here  have  in  fact  done^  so :  for 
they  have  always  chosen  this  officer  (their  high  steward)  by 
way  oi  grace.  I  do  not  think  that  this  superior  office  of  high 
stewardship  is  included  in  this  statute  which  begins  with  spe- 
cifying persons  of  much  inferior  rank:  but  if  it  had  been  so,^ 
we  could  not  have  over-turned  an  usage  of  240  years  stand- 
ing, upon  words  of  this  statute  which  might  seem  contrary  to 
such  setded  usage.  It  certainly  did  not  intend  to  repeal  the 
old  customs  and  usages  of  the  university,  except  in  those  cases 
where  the  university  chose  it.  And,  from  filial  piety  to  my 
alma  mater,  (the  place  where  I  had  the  honor  to  be  a  member 
and  receive  my  education,)  I  can  not  help  rejecting  the  at- 
tempt to  overturn  such  an  ancient  usage,  with  the  utmost  in- 
dignation. 

As  to  the  declaration  of  the  proctors-— I  think  it  immaterial: 
for  the  question  depends  not  upon  that^  but  upon  the  real  ma- 
jority of  legal  votes.  Th^r  declaration  cannot  alter  or  affect 
that.  i/T they  had  made  a  declaration;  and  even  if  such  their 
declaration  had  been  contrary  to  the  truth  of  the  fair  and 
real  right,  the  court  must  have  taken  up  the  matter  upon 
the  true  and  real  merits:  for,  the  right  to  the  office  attached 
in  Lord  Hardwicke  upon  his  having  a  majority  of  legal  votes. 
'  ThiB  circumstance  oi  there  being  "  no  declaration  at  all"  can 
not  put  him  in  a  worse  case  than  if  there  had  been  a  decla- 
ration agdinat  him,  a  non  placet  declaration.  If  he  had  a 
real  right,  this  court  ought  to  give  activity  to  it:  and  the 

omission 
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1765.        emission  of  a  declaration  by  the  proctors,  or  thefaisity  of  it, 
P        ""^  can  not  affect  their  judgment  concerning  the  legality  of  the 

Cambridge  He  then  expre«sed  his  sentiments  about  the  oath  of  secrecy^ 
Vice-Chan-  which,  though  it  had  been  much  discussed,  did  not  perhaps 
cellor.  materially  concern  the  present  pointy  so  much  as  it  did  the 
private  conscience  of  the  proctor:  and  he  (as  Lord  Mansfield 
had  before  done)  declared  "  That  such  an  oath  could  not  de- 
*'  fend  the  taker  of  it  from  giving  evidence  before  a  court  of 
^^  justice*^;  even  if  it  were  necessary  to  understand  it  in  a 
stricter  sense  than  it  seemed  to  them  to  import. 

As  to  Mr.  Pitt's  vote — ^There  is  a  general  commence- 
ment, and  a  special  one.  "  Incipe  magisterj^  is  what  makes  the 
commencement  of  the  right  to  the  degree,  in  both  cases:  he 
thereby  commences  master  of  arts.  The  difference  between 
the  degree  by  royal  mandate^  and  the  ordinary  degree  is,  that 
an  ordinary  graduate  commences  at  the  general  commence- 
ment; one  under  royal  mandate  commences  upon  the  words 
**  Incipe  magister^^  pronounced  at  the  time. 

The  combinatton^paper  and  the  ordo  senioritatis  evince  this: 
and  the  leave  of  absence  consists  with  it,  and  confirms  it;  as 
it  shews  that  he  was  then  considered  as  a  complete  master  of 
arts,  and  subject  to  the  onus  of  that  degree. 

He  therefore  commenced  complete  master  of  arts  by  the 
word  **  Incipe.^''  Consequently,  ne  was  a  non-regent  when 
he  voted:  and  therefore  his  vote  was  thrown  away,  and  of  no 
validity. 

As  to  the  resumed  graces  and  the  hjuire  beadles — ^Thc 
usage  is  sufficiently  proved;  and  it  is  consistent  with  the  sta- 
tutes, in  such  cases  as  are  not  particularly  provided  for  by 
them.  And  these  resumed  graces  do  not  at  all  appear  to  have 
been  made  with  any  improper  view  or  design,  or  with  any  re* 
lation  to  the  occasion  of  this  election* 

Therefore  Lord  Hardwicke  had  a  majority  of  legal  votes. 

It  follows  that  we  ought  to  grant  the  mandamus  in  the  man- 
ner it  was  originally  prayed;  viz*  a  mandamus  to  be  directed 
to  the  keepers  of  the  common  seal  of  the  university,  com- 
manding and  requiring  them  to  put  and  affix  the  common  seal 
of  the  said  university  to  the  diploma  or  instrument  appointing., 
the  Earl  of  Hardwicke  high  steward  of  the  university,  pursu- 
ant to  the  tenor  of  the  grace  passed  in  senate  on  the  30th  of 
March  IsLsU 

Mr- 
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Mr.  Justice  Yates  and  Mr.  Justice  Aston  were  una-  1765. 
nhnously  of  opinion  with  Lord  Mansfield  and  Mr.  Justice  ^~ 
WiLMOT,  **  That  a  mandamus  ought  to  go;  and  that  it  ought  ^ 

**  to  be  directed  to  the  keepers  of  the  university-seal,  com-  Cambeidge 
**  manding  them  to  aflix  it  to  the  diploma  of  Lord  Hard-  Vice-Chan- 
**  wickers  appointment  to  the  office  of  high  steward."  cellor. 

They  delivered  their  opinions  at  large ;  and  founded  them 
upon  the  like  reasoning  as  had  been  already  expressed.  They 
agreed,  that  the  question  turned  upon  the  real  merits  of  the 
election;  not  upon  the  declaration  of  the  proctors.  They 
agreed  also,  that  Mr.  Pitt  voted  in  the  wrong  house;  his  five 
years  being  expired;  for  that,  being  anhonor^y  graduate, 
by  royal  mandate^  he  commenced  master  of  arts  upon  the 
vice-chancellor's  saying  "  Incipe  magister^'^  i.  e*  from  the  * 
time  of  inauguration,  and  before  the  general  commencement; 
^whereas  ordinary  regular  graduates  do  not  commence  so,  till 
the  general  commencement.  And  his  duty  commenced  with 
his  degree.  They  also  agreed,  that  Lord  Hardxoicke  appeared 
to  have  a  clear  right;  and  that  all  the  objections  to  it  were 
sufficiently  answered:  and  if  he  had  a  rights  he  certainly 
ought  to  have  a  remedy*  And  Mr.  Justice  Aston  mentioned  - 
the  case  of  the  king  against  Dr.  Bland^  provost  ofEton^  Mich. 
1740.  14  G.  2.  B.  R.  who  was  commanded  by  a  mandamus 
to  affix  the  college-seal  to  a  presentation  by  the  fellows  to  a 
vicarage.  Mr.  Justice  Tates  inclined  to  think  that  the  univer^ 
sity  appeared  to  have  the  court-leet.  And  he  held,  that  an  old 
corporation,  who  accept  a  new  charter,  may  still  act  under 
their  former  charter,  or  under  prescriptive  usage. 

Lord  Mansfield— Let  the  rule  be  taken  in  the  man- 
.  ner  we  have  directed. 

Pillans  and  Rose  vers.  Van  Mierop  and  Hopkins.    Tuesday,  so 

April  1765. 

ON  Friday  25th  of  January  last,  Mr.  Attorney  General  New  trial  grani- 
Norton^  on  behalf  of  the  plaintiffs,  moved  for  a  new  ed  upon  verdict 
trial.  He  moved  it  as  upon  a  verdict  against  evidence :  the  fei,dl^"s'^  ^ho^ 
substance  of  which  evidence  was  as  follows.  had  undertaken 

to  Honour  ^he 
One  White y  a  merchant  in  Ireland^  desired  to  draw  upon  bill  o^exchang«», 
the  plaintiffs,  who  were  merchants  at  Rotterdam  in  ^^^^^i  Sjljf^  u^on*S 
for  800/.  payable  to  one  Clifford;  and  proposed  to  give  them  cowp.  573. 
credit  upon  a  good  house  in  London^  for  their  reimbursement;  4  East  ra  463. 

or  any  other  method  of  reimbursement.  ?  f  ***  ^Jf- 

'  rp,     1  Stra.  649. 

ine^x.  R.  351. 

in  nota. 
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1T6S*  The  pfadntiffi,  in  answer,  desired  a  confirmed  credit  upon 

Pi  L  LANS      *  house  of  rank  in  London;  as  the  condition  of  their  accept- 

and  Another  '^^  *^  ^*^'*  ^^'^^  names  the  house  of  the  defendants,  €» 

^^  this  house  of  rank;  and  offers  credit  upon  them.  Whereupon 

IVfiEROP      the  plaintiffs  hbnoured  the  draught,  and  paid  the  money;  and 

and  Another,  then  wrote  to  the  defendants  Van  Mierop  and  Hopkins^  mer- 

Chit  IZ^  chants  in  London^  (to  whom  White  also  wrote,  about  the 

same  time,)  desiring  to  know  **  Whether  they  would  accept 

**  such  bills  as  they,  the  plaintiffs,  should  in  about  a  month's 

**  time  draw  upon  the  said  Van  Mierop^ s  and  Hopkins* s  house 

"  here  in  London^  for  800A  upon  the  credit  of  White  ;"  and 

they,  having  received  their  assent,  accordingly  drew  upon 

the  defendants.    In  the  interim   White  failed  before  their 

draught  came  to  hand,  or  was  even  drawn:  and  the  defen* 

dants  gave  notice  of  it  to  the  plaintifis,  and  forbid  their 

drawing  upon  them.    Which  they,  nevertheless,  did:  and 

therefore  the  defendants  refused  to  pay  their  bills. 

On  the  trial,  a  verdict  was  found  for  the  defendants.  ^ 

Upon  shewing  cause,  on  3Ionday  11th  February  last,  it 
turned  upon  the  several  letters  that  had  respectively  passed 
between  the  plaintiffs,  and  defendants,  and  White*  The  letter* 
were  read:  1st.  I'hose*  from  White  and  Co.  in  Ireland^  to 
the  plaintiffs  in  Holland;  (by  which  it  appeared  that  Pillans 
and  Rose  nad  then  accepted  the  bills  drawn  upon  them  by 
White  J  payable  to  Clifford;^  then  those  of  the  plaintiffs  to  the 
defendants;  and  2lsolWhite''s  to  the  defendants;  then  those  of 
the  defendants  to  the  plaintiffs,!  agreeing  to  honour  their  bill 
drawn  on  account  of  White;  the  letter  from  the  defendants  to  the 
plaintiffs,  informing  them  *'•  That  White  had  stopt  payment," 
and  desiring  them  not  to  draw,  as  they  could  not  accept  their 
draught;  ard  lasdy  that  which  the  plaintiffs  wrote  to  the  de- 
fendants, "  That  they  should  draw  on  them,  holding  them  not 
**  to  be  at  liberty  to  withdraw  from  their  engagement*'* 

Thp  Counsel  for  the  defendants  were  Mr.  Serjeant 
Davy  and  Mr.  Wallace*  They  observed  that  the  plaintiffs  had 
given  credit  to  White^  above  a  month  before  the  defendants  had 
agreed  to  accept  their  draught.  For  it  appears  by  Whitens  let- 
ter of  16th /'^Arwar 2/ 1762,  that  Pillans  2caA.  Rose  had  then 
actually  accepted  C\iSor&^s  bills:  but  Van  Mierop  and  Hopkins 
did  not  agree  to  honour /A dr  draughts  till  19th  of  Abtrch 
1 762.  Therefore  the  consideration  was  past  and  done,  before 
their  promise  was  made.  And  they  argued,  and  principally 
insisted,  that  for  one  man  to  undertake  **  To  pay  another  marls 

^'debtr 


•  D*ted  16lh 
Feb.  1762. 


t  Dated  19lh 
March  1762. 
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'♦  deht^^  was  a  void  tmdertaMng-;  unless  there  vras  sctnecmt*        1T5S. 
^deration  for  such'  undertaking:  and  thai:  a  mere  general  p»o« 
nise^  without  benefit  to  the  promiser,  or  loss  to  the  promisee^  nJi  \!!^frTL- 
w^  Si  nudum  pactum.  And  they  cited  1  Bulstr.  120,   TAor-  ««  adouwt 
fi^r  V.  /'/V^.    Dyer  272.  pL  31.  i/w;»f  v.  Bate.  %  Vern.  224,      Mibrop 
225.    Cecil  et  al.\.  Earl  of  Saiubury.   1  Ro.  Abr.  ll»/>^*  !•  mi^  Another. 
Letter^  ** Consideration  executed."  2>/v.  40,  41.  smd  2 
Strange^  9^.  Hayes  v.  Warren;  where  a^«/  c<HMideration 

was  holden  insufficient  to  raise  an  assumifsit.*  *  See  likewise 

Hardres  72, 
The  Counsel  for  the  plaintiffs  were  Mr.  Attorney  Gene-  73,  74. 
ral,  Mr.  Walker  and  Mr.  Dunning.  They  denied  this  to  be 
a /»a«^  consideration;  and  insisted,  that  the  liberty  given  to 
the  {dainti%,  "  To  draw  upon  a  confirmed  house  in  London^'* 
(which  was  prior  to  the  undertaking  by  the  defendants,)  was 
Ae  consideration  of  the  credit  given  by  the  plaintiffs  to  Whitens 
draughts;  and  that  this  was  a  good  and  sit^cient  consideration 
for  the  undertaking  made  by  the  defendants.  It  relates  back 
to  the  original  transaction. 

If  any  one  promises  to  pay  for  goods  delivered  to  a  third 
person;  snch  promise,  being  in  writing,  is  ^igood  one.  And 
nere  White  had  had  800/.  from  the  plaintiits,  upon  this  as- 
surance: and  the  defendants  undertake  in  wrifo'ng-,  in  pursu- 
ance and  completion  of  this  original  assurance,  to  be  answer- 
able for  Whitens  reimbursing  the  plaintiffs.  And  a  promise  in 
writing  is  out  of  the  statute. 

This  case  does  not  Call  within  those  that  have  been  cited: 
for  Van  Mierop  and  Hopkins  have  made  thenw^lv^s  origimUh/ 
liable.  An  ex  post  facto  event  cannot  dter  the  nature  of  an 
original  promise.  Their  original  promise  made  them  liable, 
and  bound  them.  And  they  are  obliged,  both  by  law,  and  in 
honour  and  honesty,  to  perform  it. 

It  is  a  mercanule  transaction:  and  it  must  be  considered, 
upon  the  whole  of  it,  as  an  admittance  ^  That  the  defendants 
**  either  had  or  soon  would  have  effects  of  Whitens  ia  their 
'*  hands.'' 

Lord  Mansfield-*— The  objection  is,  ^^That  the  letter 
^^  whereby  Fan  Mierop  and  Hopkins  undertake  to  honour  the 
^^  plaintiffs'  bills,  is  nudum  pactum.^^  The  other  side  deny  it. 

This  is  the  only  question,  here. 

But  this  is  quite  different  from  what  passed  at  the  trial: 
the  nudum  pactum  was  not  mentioned  at  that  time.   The 

grounds 
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1765.        grounds  it  was  argued  upon  there^  were  Ist.  That  this  im« 
p  ported  to  be  a  credit  g^ven  to  Pillans  and  Rose^  in  prospect  rf 

and'^o^er  ^f^^^^  credit  to  be  given  by  them  to  White;  and  that  this 
^  credit  might  well  be  countermanded  before  the  advancement 

MiEROP      of  any  money:  and  this  is  so.  2dly*  That  there  was  ^frauds 
and  Another.  ^^^  ^^^  ^^^  Mierop  and  Hopkins  had  reason  to  think  that 
V  White  had  sent  goods  to  Pillans  and  Rose;  whereas,  this  was  a 

mere  lending  of  credit.  3dly«  That  if  Pillans  and  Rose  had  re- 
ceived goods  m)m  White^  and  retained  themtill  he  failed,  the 
defendants'  undertaking  was  revocable. 

I  was  then  of  opinion,  that  Van  Mierop  and  Hopkins  wert 
botmd  by  dieir  letter;  unless  there  was  aomt  fraud  upon  them: 
for  that  they  had  engaged  under  their  hands,  in  a  mercantiie 
transaction^ "  To  give  credit  for  Pillans  and  Rose's  reimburse' 
**  ment!"*  And  I  did  not  see  it  to  be  future^  as  had  been  ob- 
jected: nor.  did  I  see  any  fraud  And  nothing  was  then  ur- 
ged about  its  being  nudum  pactum. 

I  have  no  idea,  that  promises  *'  For  the  debt  of  another^ 
are  applicable  to  the  present  case. 

This  is  (as  Mr.  Walker  said)  a  mercantile  transaction;  and 
it  depends  upon  these  letters  from  merchant  to  merchant 
about  honouring  bills^  to  such  an  amount :  and  this  credit  is 
pven  upon  a  supposition  "  That  the  person  who  is  to  draw 
**  upon  the  undertakers  within  a  certain  time,  has  goods  in  his 
*'  hands,  or  will  have  them."  Here,  Pillans  and  Rose  trusted 
to  this  undertaking:  and  there  is  no  fraud.  Therefore  it  is 
quite  upon  another  foundation  than  that  of  a  Tioiif// promise 
firom  one,  "To  pay  the  debt  of  another.*' 

Mr.  Justice  Wilmot — I  own,  the  want  of  consideration, 
at  firsts  occurred  to  me.  But  I  now  am  satisfied,  that  this  case 
has  nothing  to  do  with  the  cases  of  undertakings  by  one  ^^  To 
*'  pay  the  debt  of  another^'*  In  those  cases,  it  is  settled,  **  That 
^^  where  the  consideration  is  past,  the  action  will  not  lie:  and 
yet  this  seems  a  hard  case.  The  mere  promise  "To  pay  Ae 
**  debt  of  anoth-er,"  without  any  consideraticm  at  all,  is  nudum 
pactum:  but  the  least  spark  of  a  consideration  will  be  suffi- 
cient. It  seems  almost  implied,  that  there  must  be  some  con- 
Aderation:  but  i/'there  be  none  at  all,  it  is  nudum  pactum.  The 
statute  must  mean  such  a  special  promise  as  would  have  sup- 
p<Hted  an  action. 

But  all  this  is  out  of  the  present  case.  So  abo,  I  think,  is 
all  the  precedent  correspondence. 

It 
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{t  fies  in  a  narrow  compass.  1/65. 

White^  Pillans  and  Rose^  and  Van  Mierop  and  Hopkins  had      Pii.lak8 
aD  a  correspondence  together:  they  have  intercourse  together,  *^^  Another 
mutually  in  mercantile  transactions.  Pillans  and  Rose  write  ^' 

to  Van  Mierop  and  Hopkins^  to  know  "  Whether  they  will  5^^**^^ 
^  honour  their  draughts  for  %O0L  in  about  a  month's  time."  ^^  AwMJier. 
They  say^  "  They  wi//.''  Now  it  strikes  me,  (as  Mr.  Walker 
said)  that  it  admits  ^^  That  they  either  have  assets  or  effects 
-**  of  Whites  m  then-  hands,^  or  "  That  they  have  credit 
*'  upon  him."  Now  by  this  undertaking  of  a  good  house  in 
London^  and  relying^upon  ity  they  are  deluded  and  diverted 
Irom  using  any  legal  diligence  to  pursue  White^  or  even  not 
to  part  vrxdi  any  effects  of  his  which  they  might  have  in  their 
hands.  Therefore  diis  seejms  to  be  an  irrevocable  undertaking 
by  Van  Mierop  and  Hopkins:  and  they  ought  to  be  bound  by 
it.  Consequendy,  there  ought  to  be  a  new  trial. 

Lord  Mansfield — A  letter  of  credit  maybe  given 
as  well  for  ra<Miey  already  advanced^  as  for  money  to  be  ad- 
vanced injuture. 

Let  it  be  argued  again  the  next  term:  and  you  shall  have 
Ae  opinion  of  the  whole  court. 

UUertus  Cqnciliunu 

Yesterday,  this  matter  fuxordingly  came  on  again;  and 
was  argued  by  Mr.  Wallace^  iox  the  defendants;  and  by  the 
same  counsel  as  argued  last  term,  for  the  plaintiffs. 

The  latter  repeated  and  enforced  their  arguments.  They 
said  the  consideration  moved  from  White  to  the  defend^ta; 
not  from  the  plsuntiffs  Pillans  and  Rose^  to  the  defendants: 
and  as  die  defendants  have  undertaken  for  White,  they  can't 
revoke  or  retract  their  engagement. 

This  case  is  not  like  the  cases  cited:  some  of  which  are 
strange  cases,  and  not  founded  on  solid  or  sufficient  reasons; 
and  in  others  of  them,  there  was  no  meritorious  considera- 
tton  at  all.  And  Mr.  Walker  cited  Hardres  71.  Reynolds  v. 
Prosser;  where  the  consideration  was  adjudged  sufficient,  not- 
withstanding all  the  re24iibning  of  Sir  Thomas  Hardres,  and 
all  the  cases  cited  by  him.  That  was  an  assumpsit  by  a  stran- 
ger, in  consideration  that  the  plaintiff  would  forbear  to  pro- 
secute Lord  Abergavenny  upon  a  judgment,  in  the  name  of 
the  original  plaintiflF,  by  virtue  of  a  letter  of  attorney  "  To 
"  receive  it  to  his  own  use.** 

VoL.IIL  3K    '  Seijewit 
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1765.  Serjeant  Davy  was  heard,  this  morning,  on  behalf  of  the 

Z"  defendants;    and  urged,  that  the  plaintiffs  gave    credit  to 

and*Am)?her  ^^^^^'  ^P^^  ^^^  promising  to  reimburse  them:  and  he  said, 
there  was  a  fraudulent  concealment  of  facts. 

dA^^'^^h^  WHiTE'sT^r*^  letter  could  have  no  influence  on  the  plain- 
ana  Another,  ^jg-^^  p^^.  ^j^^^  afterwards  desired  a  confirmed  credit  upon  a 
house  of  rank  in  London:  so  that  they  did  not  rely  on  White's 
first  letter  which  offered  credit  on  die  defendants,  or  any  other 
method  of  reimbursement.  And  nodiing  had  then  passed  be- 
tween White  and  the  defendants.  For  the  first  letter  be- 
tween them  was  on  the  16th  of  February  (a  fortnight  aften) 
and  then  the  defendants  were  deceived  into  a  false  opinion 
**  That  it  was  for  z.  future  credit,  and  not  to  secure  z.pa»t  ac- 
"  ceptanee  of  Whitens  bills  by  the  plaintiffs."  And  this  con^' 
'  cealment  of  circumstances  is  suffiaent  to  vitiate  the  contract* 
The  plaintiffs  had  accepted  a  bill  of  800/.  of  Wfut^s^  a  fort^ 
flight  before  the  defendants'  letter  of  16th  February:  which 
bill  the  plaintiffs  had  accepted  upon  assurance  of  credit  on  a 
house  in  London^  to  reimburse  them.  And  this  transaction 
yf2i%  fraudulently  concealed^  both  by  White  and  the  piaintifis, 
from  the  defendants.  If  this  had  been  disclosed,  the  defend- 
ants would  have  plainly  seen  ^^  That  the  plaintiffs  doubted  of 
*'  Whitens  sufficiency;"  by  their  requiringyi/r^er  security  for 
his  already  contracted  debt. 

All  letters  of  credit  relate  to  future  credit;  not  to  debts  be* 
fore  incurred:  nor  can  the  advancer  of  money  thereupon,  in- 
clude an  old  debt  before  incurred. 

A  bill  can  not  be  accepted  before  it  is  drawn.  This  is  only 
a  promise  to  accept:  for  it  is  only  a  promise  "  To  honour  tlK 
"  bill;  not  a  promise  to  pay  it." 

A  promise  "  To  pay  a  past  debt  of  another  person"  is  void 
at  common  law,  for  want  of  consideration;  unless  there  be 
at  least  an  implied  promise  from  the  debtee  "  To  forbear 
*'  suing  the  original  debtor."  But  here  was  a  debt  cleariy 
contracted  by  White  with  the  plaintiffs  on  the  credit  of 
White:  and  there  is  no  promise  from  the  plaintiffs  **  To  for- 
**  bear  suing  White.^^  A  naked  promise  is  a  V0fW  promise:  die 
consideration  must  be  executory^  n^t  past  or  executed. 

Lord  Mansfield  asked,  if  any  case  could  be  found, 
where  the  undertaking  holden  to  be  a  nudum  pactum  was  in 
writing. 

Serjeant 
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Serjeant -Dewy — It  was  anciently  doubted  «  Wlretfier  a       1765. 
**  written  acceptance  of  a  bill  of  exchange  was  binding,  for     p.^i^ANs 
^  want  of  a  consideration."    It  is  so  said,  somewhere  in  ^^  Another 
Lutwyche.  ^, 

Lord  MANsriELD— This  is  a  matter  of  great  conse-     I^^^ ^ 
quence  to  trade  and  commerce,  in  every  light.  "* 

If  there  was  any  kind  oi  fraud  in  this  transaction,  the  col-- 
hision  and  matajides  would  have  vacated  the  contract.  But 
from  these  letters,  it  seems  to  me  clear,  that  there  was  none* 
The  first  proposal  from  WhttCy  was  **  To  reimburse  the 
''  plaintiffs  by  a  remittance,  or  by  credit  on  the  house  of 
**  Van  Mterof*:  this  was  the  alternative  he  proposed.  The 
plaintiffs  chose  the  latter.  Both  the  plaintiffs  and  White 
wrote  to  Van  Mierop  and  company.  They  answered  **  That 
"  they  would  honour  the  plaintiffs'  draughts."  So  that  the 
defendants  assent  to  the  proposal  made  by  White,  and  ratify 
it.  And  it  does  not  seem  at  all,  that  the  plaintiffs  then 
doubted  of  Whitens  sufficiency,  or  meant  to  conceal  any 
thing  from  the  defendants. 

If  there  be  no  fraud,  it  is  a  mere  question  of  Jaw.  The 
law  of  merchants,  and  the  law  of  the  land,  is  the  same:  A 
witness  can  not  be  admitted,  tp  prove  the  law  of  merchant^* 
We  must  consider  it  as  a  point  of  taw.  A  nudum  pactum  does 
not  exist,  in  the  usage  and  law  of  merchants.  • 

I  take  it,  that  the  ancient  notion  about  the  want  of  consi* 
deration  was  for  the  sake  of  evidence  only:  for  when  it  is  re- 
duced into  writing,  as  in  covenants,  specialties,  bonds,  £sfc.^*  v.  ante-, 
there  was  no  objection  to  the  want  of  consideration.    Andp-^^^* 
the  statute  of  frauds  proceeded  upon  the  same  principle. 

In  commercial  cases  amongst  merchants,  the  want  of  con- 
sideration is  not  an  objection* 

This  is  just  the  same  thing  as  if  White  had  drawn  on  Van 
Mierop  and  Hopkins,  payable  to  the  plaintiffs:  it  had  been 
nothing  to  the  plaintiifs,  whether  Van  Mierop  and  Co.  had 
effects  of  Whitens  in  their  hands,  or  not;  if  they  had  accepted 
his  bilL  And  this  amounts  to  the  same  thing: — ^^  I  witt 
"  gyre  the  bill  due  honour,'*  is,  in  effect,  accepting  it.  If  a 
man  agrees  "  That  he  will  do  the  formal  part,''  the  law 
looks  upon  it  (in  the  case  of  an  acceptance  of  a  bill)  as  if 
actually  done.  This  is  an  engagement  "  To  accept  the  bill, 
*'  if  there  was  a  necessity  to  accept  it;  and  to  pay  it,  when 
"  due:"  and  they  could  not  afterwards  retract.  It  would  be 

very 
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PrLLANS 

and  Another 

V. 
MlEROl* 

abd-  Another. 


1  ^65«        very  de^ructive  to  trade,  dnd  to  trust  in  commercial  dealingv 
^^      if  they  could.  There  was  nothing  of  nudum  pactum  men- 
tioned to  the  Jury;  nor  was  it,  I  dare  say^  at  all  in  their  ideir 
or  contemplation. 

I  think  the  point  of  lofv  is  with  the  plainttflb. 

Mr.  Justice  Wilmot — ^The  question  is,  **  Whether 
^'  this  action  can  be  supported,  upon  the  breach  of  thb  agree- 
**  ment." 

I  can  find  none  of  those  cases  that  go  upon  its  being  nudum 
pactum^  that  arc  in  writing":  they  are  all,  upon  parol* 

I  have  traced  this  matter  of  the  nudum  pactum:  and  k  is 
Tcry  curious* 

He  then  explained  the  principle  of  an  agreement  being 
looked  upon  as  a  nudum  pactum;  and  how  the  nouon  of  a 
nudum  pactum  first  came  into  our  law.  He  said,  it  was  echoed 
from  the  civil  law: — ^'^  Ex  niulo  pacto  non  oritur  actio  J* 
Vinnius  gives  the  reason,  in  lib,  3.  tit.  De  Obligationibus^  4to 
edition,  596.  If  by  stipulation^  (and  a  fortiori^  if  by  writ' 
ing^  it  was  ^oA  without  consideration.  There  was  no  rafi- 
Cflf/  defect  in  the  contract,  for  want  of  consideration.  But  it 
was  made  requisite,  in  order  to  put  people  upon  attention  and 
I'eflection,  and  to  prevent  obscurity  ami  uncertainty:  and  in 
that  view,  either  wr//m^  or  certainy&rwui/ifi^*  were  required. 
Idemy  on  yustinian,  4to  ediu  614. 

Therefore  it  was  intended  as  a  guard  against  rash  inconsi- 
derate declarations:  but  if  an  undertaking  was  entered  into 
upon  deliberation  and  reflection^  it  had  activity;  and  such  pro- 
mises were  binding.  Both  Grotius  and  Ptrffendorff^  hold  them 
obligatory  by  the  law  of  nations.  Grot.  lib.  2.  c.  11.  De Pro-^ 
missis.  Pujfend.  lib.  3.  c.  5.  They  are  morally  good;  and 
onl}'  require  ascertainment.  Therefore  there  is  no  reason  to 
extend jhe  principle,  or  cany  \x  further. 

There  would  have  been  no  doubt  upon  the  nresent  case, 
according  to  the  Roman  law;  because  here  is  botn  stipulation 
(in  the  express  Roman  form)  and  writing. 

Bracton  (who  wrote  *  temp.  Hen.  3.)  is  the  first  of  our 
lawyers  that  mentions  this.  His  writings  interweave  a  great 
many  things  out  of  the  Roman  law.  In  his  third  book,  cap.  1. 
De  Actionibusy  he  distinguishes  between  naked  and  cloathed 
contracts.  He  says  that  "  Obligatio  eH  mater  actioms;'*^  and 
that  it  may  arise  ex  contractUy  multis  modis;  sicut  ex  conven- 

tione 
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tipne  SsPc*/  sicut  9unc  pacta,  convtntc^  qua  nuda  mint  aRquctrido^       1  fBS. 

Our  own  lawyers  have  adopted  exactly  the  same  idea  as  ^^^  Another 
the  Roman  law.  *  Plowden  308.  b.  in  the  case  of  Sheryngton  ^' 

and  Piedal  v.  Strotton  and  others^  mentions  it:  and  no  one  con-  ^^Jri**^^ 
tradicted  it.    He  lays  down  the  distinction  between  con-^ 
tracts  or  agreements  m  words  (which  are  more  base,)  and  ^^pjP^^*^Jj' 
contracts  or  agreements  in  writing'^  (which  are  more  high;)  own  argiiment  I 
;md  pnts  the  distinction  upon  the  want  of  deliber^ion  in  the  suppose,  he  was 
fomaer  case,  and  the  full  exercise  of  it  in  the  latter.  His  wordsl  hwnself  that  ap- 
are  the  marrow  of  what  the  Rotnan  lawyers  had  said,  "  Words  MiddleVemple 
**  pass  from  men  lightly :^^  but  where  the  agreement  is  made  who  argued  for 
by  deed^  there  is  more  stay;  6?c.  Esfc.  For,  first,  there  ig  the  defendants. 
&€•  £tfc.;  and  thirdly,  he  deli\xrs  the  writing  as  his  deed. 
*,'  The  delivery  of  the  deed  is  a  ceremony  in  law,  signifying 
^^  fully  his  good  will  that  the  thing  in  the  deed  should  pass 
*'  from  him  who  made  the  deed,  to  the  other.    And  there* 
**  fore  a  deed,  which  must  necessarily  be  made  upon  great 
^^  thought  and  deliberation,  shall  bind,  without  regard  to  the 
*'  consideration./' 

The  voidness  of  the  consideration  is  the  same,  in  reality,  in      * 
both  cases :  the  reason  of  a(k>pting  the  rule  was  the  same,  in 
both  cases;  though  there  is  a  difference  in  the  ceremonies 
required  by  each  law.    But  no  inejfficacy  arises  merely  from 
the  naked  promise. 

Therefpre,  if  it  stood  only  upon  the  naked  promise,  its 
being,  in  this  case,  reduced  into  writing,  is  a  sufficient  guard 
against  surprise:  and  therefore  the  rule  of  nudum  pactum 
does  not  apply  in  the  present  case. 

I  can  not  find^  that  a  nudum  pactum  evidenced  by  writing  Kaat  104.  7  T: 
has  been  ever  holden  bad:    and  I  should  think  it  good;  ^- ^'^^ '" '^*»- 
though,  where  it  is  merely  verbal,  it  is  bad.    Yet  I  give  no 
opinion  upon  its  being  good,  ahvays,  when  in  writing;. 

Many  of  the  old  cases  are  strange  and  absurd:  so  also  are 
some  of  the  modem  ones;  particularly,  that  of  Hayes  v. 
Warren**  •  V.  2  Sit 

J.  S*.  933. 
1  have  a  very  full  note  of  this  case.  The  reason  of  the  reversal  of  the  judgment  was,  *'  That 
"  it  did  hot  appear  by  the  declaration,  to  be  either  for  the  benefit,  or  at  the  requett  of  the 
**  defendant"     • 

It  is  now  settled,  "  That  where  the  act  is  done  at  the  re- 
"  quest  of  the  person  promising,  it  will  be  a  sufficient  foim- 
**  dation  to  graft  the  promise  upon." 

In 
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In  anodi^r  instance,  the  stiictness  has  been  relaxed:  Av 
for  instance,  t  burying  a  son;  or  ^  curing  a  son;  the  consi- 
derations   were   both  past;  and  yet  holden  good*    It  has^ 
been  melting  down  into  common  sense,  of  late  times. 

However,  I  do  here  see  a  comideratioiu  If  it  be  a  departure 
from  any  rights  it  will  be  sufficient  to  graft  a  ver^  iMX)inise 
upon.  Now  here,  Whitej  living  in  Ireland^  writes  to  the 
plaintifs  ^^  To  honour  his  draught  for  800/.  $  payable  ten 
**  weeis  after!'*  The  plaintiffs  agree  to  it,  on  condition  that 
they  be  made  safe  at  all  events*  White  offers  good  credit  on 
a  house  in  London;  and  draws:  and  the  plaintifis  accept  his 
draught.  Then  White  writes  to  them,  **  To  draw  on  Van 
**  Mierop  and  HopkinsP  to  whom  the  plaintiffs  write,  *'  To 
**  inquire  if  they  will  honour  their  draught  :**  dicy  engage 
**  That  they  wilL"  This  transaction  has  prevented^  stopt^  and 
dl>a3/e</ the  plaintiffs  from  calling  upon  White^  for  the  per- 
formance of  his  engagement.  For,  Whitens  engagement  is 
complied  with:  so  tli^t  the  plaintiffs  could  not  caU  upon  him 
for  this  security*  I  do  not  speak  of  the  money:  for,  that  was 
not  payable  till  after  two  usances  and  a  half*  But  die  plain- 
tiffs were  prevented  from  calling  upon  White  for  a  perform- 
ance of  his  engagement "  To  give  them  credit  on  a  good  house 
*'  in  London^  ror  reimbursement:''^  so  that  here  is  2l  good  con^ 
sideration*  The  law  does  not  weigh  the  quantum  of  the  con- 
sideration. The  suspension  of  the  plaintiffs'  right  '*  To  call 
^^  upon  White  for  a  compliance  with  his  engagement''  is  snf 
ficient  to  support  an  action;  even  if  it  be  a  suspension  of  the 
right,  for  a  day  only^  or  for  ever  so  little  a  time* 

But  to  consider  this  as  a  commercial  case*  All  natiomf 
ought  to  have  their  laws  conformable  to  each  other,  in  such 
cases*  Fides  servanda  est:  simplkitas  juris  gentium  prctvcdeat. 
Ifodierni  mores  are  such,  that  the  old  notion  about  the  nudum 
pactum  is  not  strictiy  observed,  as  a  rule* 

On  a  question  of  this  nature,  "  Whether  by  the  law  of 
*^  nations^  such  an  engagement  as  this  shall  bind—";  the  law 
is  to  judge. 

The  true  reason  why  the  acceptance  of  a  bill  of  exchange 
shall  bind,  is  not  on  account  of  the  acceptor's  having  or  being 
supposed  to  have  effects  in  hand ;  but  for  the  convenience  of 
trade  and  commerce*  Fides  est  servanda.  An  acceptance 
for  the  honour  of  the  drawer,  shall  bind  the  acceptor:  so  shall 
3:  verbal  acceptance*  And  whether  this  be  an  actual  accept- 
ance, pr  an  agreement  to  accept,  it  ought  equally  to  bind.  An 

agreement 
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i^reement  *^  To  accept  a  bill  to  be  drawn  in  future*'  would  (as       1 765. 
it  seems  to  me)  by  connection  and  relation,  bind,  on  account      Pjllans 
of  the  antecedent  relation.  And  I  see  no  difference  between  ^^  Another 
it's  being  before  or  ajier  the  bill  was  drawn.  Here  was  an  ^^ 

agreement  sufficient  to  bind  the  defendants  to  pay  the  bill:      Mikrop 
agreeing  "  To  honour  it,"  is  agreeing  to  pay  it.  and  Another. 

I  see  no  sort  of  fraud.  It  rather  seems  as  if  the  defendants 
A^  effects  of  Whitens  in  their  hands.  And  it  does  not  appear 
to  me,  that  the  defendants  would  not  have  honoured  the 
plaintiffs'  draughts,  even  thou^  they  had  knovm  that  it  was 
Juture  credit. 

But  whether  the  plaintiffs  or  the  defendants  had  effects  of 
Wfute^s  in  their  hands,  or  not;  we  must  determine  on  the 
general  doctrine. 

And  I  am  of  opinion,  that  there  ought  to  be  a  new  triaL 

Mr.  Justice  Yates  was  of  the  same  opinion.  He  said 
it  was  a  case  of  great  consequence  to  commerce:  and  there- 
fore he  would  give  both  his  opinion  and  his  reasons. 

The  arguments  on  the  side  of  the  defendants  terminate  in 
it's  being  a  nudum  pactum^  and  therefore  void. 

This  depends  upon  two  questions. 

Ist  Question — "  Whether  thb  be  a  promise  Hvithout  a 
"  consideration:" 

2d  Question— If  it  is,  then  ^  Whether  this  promise  shall 
^^  not  be  bindings  of  itself,  without  any  consideration." 

First — ^The  draught  drawn  by  White  on  the  plaintiffs,  pay- 
able to  CUfford^  is  no  part  of  the  consideration  of  the  under- 
taking by  the  defendants.  The  draught  payable  to  Clifford  is 
never  mentioned  to  the  defendants.  They  are  asked  "  Whe- 
^  ther  they  will  answer  a  draught  from  the  plaintiffs  upon 
**  them:'*^  they  answer  "  They  will  honour  such  a  draught 
"  on  them.^'* 

Whether  the  defendants  had  or  had  not  effects  of  Whites  in 
their  hands,  is  immaterial. 


Aky  *  damage  to  another,  or  suspension  or  forbearance  of  •  V.  Coggs 
\  righty  is  a  foundation  for  an  undertaking,  and  will  "^^^o  ??^   ' 


Aky 

his.. .-....,.».•. .^.^^  .w.  . ....«, , •~^;2Ld.R»yin. 
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k  binding;  though  rw  actual  benefit  accrues  to  the  party  ipi- 
dertaiing* 

Now  here,  the  promise  and  undertaking  of  the  defendants 
did  occasion  a  possibility  of  loss  to  the  plaintiffs.  It  is  plain 
that  the  plaintiffs  would  not  rely  on  Whitens  assurance  onlt; 
hut  wrote  to  the  defendants^  to  know  if  they  would  accept  their 
drau^ts.  Tiie  credit  of  the  plaintiffs  might  have  been  hurt, 
by  the  refusal  of  the  defendants  to  accept  Whitens  bills.  Th€^ 
were  or  might  have  been  prevented  from  resorting  to  him^  or 
gettingyi/rtA^r  security  from  him.  It  comes  withm  the  cases 
of  promises,  where  the  debtee  forbears  suing  the  origina! 
debtor. 

Second  question — Whether,  by  the  law  of  merchants^  thie 
contract  is  not  binding  on  the  defendants;  though  it  was  with- 
out consideration. 

The  acceptance  of  a  bill  Of  exchange  is  an  obligation  to  pay 
it:  the  end  of  their  instiCutioii,  their  currency,  requires  tiiat 
it  should  be  so*  On  this  prisKiple«  bills  of  exchange  are  con- 
sidered, and  are  declared  ufoa  as  spfcial  contracts;  though, 
legally^  they  are  only  simple  contracts:  the  declaration  sets 
forth  the  bill  and  acceptance  specifically;  and  that  thereby  the 
defendants,  by  the  custom  of  merchants,  became  liaise  to 
pay  it. 

This  agreement  "  To  honour  their  bill'*  wasli  vir^o/ ac- 
ceptance of  the  bill.  An  acceptance  needs  not  be  upon  the 
bill  itself:  it  may  be  by  collateral  writing.  Wilkinson  v.  Lut- 
tvidge.  1  Strange  648. 

A  PROMISE  "  To  accept'*'*  is  the  same  as  an  actual  accept- 
ance. And  a  small  matter  amounts  to  an  acceptance:  and 
so  says  Molloy^  lib.  2.  c.  10.  ^  20.  And  an  acceptance  will 
bind^  though  the  acceptor  has  no  effects  of  the  drawer  in  lus 
hands;  and  without  any  consideration.  Symons  v«  Parminter* 
HiL  174^7.  21  G.  2.  B.  R.  And  a  bill  accepted  for  the 
honour  of  the  drawer^  will  also  bind. 

Then  he  applied  these  positions  to  the  present  case.  It  was 
an  acceptance  of  this  very  draught,  by  relation  and  connexion; 
though  the  bill  was  not  then  drawn  by  the  plaintiffs  on  the 
defendants. 

But  even  if  it  did  not  amount  to  an  actual  acceptance,  yet 
it  would  equally  bind  the  defendants:  they  would  be  equsdly 
obliged  to  perform  the  effect  of  their  undertaking. 

The 


Digitized  by  VjOOQ IC 


Easter  Term  5  Geo.  3.  B.  R.  1675 

The  plaintiffs  apprised  the  defendants  of  their  intention  to        1765. 
draw;  and  the   defendants   promised  "  To  honour  their  ^'^ 
**  draught:^^  and   the  plaintiffs,  of  course,  would  regulate  ^^^  Another 
their  conduct  accordingly.  ^ 

Therefore,  upon  the  whok  circumstances  of  this  transac-      jA  "^ 
tion,  Ist.  There  is  a  consideration:  and  2dly«  If  there  was 
none;  yet,  in  this  commercial  case,  the  defendants  would  be 
bound. 

Mr.  Justice  Aetton— I  am  of  opinion  "  That  there 
**  ought  to  be  a  new  trials" 

If  there  be  such  a  custom  of  merchants  as  has  been  alledged, 
it  may  be  found  by  a  jury:  but  it  is  the  courts  not  the  jury, 
who  are  to  determine  the  law. 

This  must  be  considered  as  a  commercial  transaction;  and 
28  a  plain  case.  The  defendants  have  undertaken  to  honour 
the  "  PkantiJPa  draught!'*  Therefore  they  are  hound  to  pay 
it. 

This  can  iM)t  be  called  a  nudum  pactum.  The  answer  re- 
turned by  the  defendants  is  an  admission  of  ^^  Hamng  effects 
**  of  Whitens  in  their  hands  ^^  if  that  were  necessary.  And  after 
this  promise  '*  To  accept*'  (which  is  an  implied  acceptance) 
they  might  have  applied  any  thing  of  White'* s  that  they  had  in. 
their  hands,  to  thb  engagement;  even  though  White  had 
drawn  other  bills  upon  tliem  in  the  interim.  The  defendants 
voIuntarUy  engaged  to  the  plaintiifs:  and  they  could  not  re^ 
cede  &om  their  engagement. 

'  As  to  it's  beibg  a  nudum  pactum  (which  matter  has  been 
already  so  well  explained—')  if  there  be  turpitude  or  illegality 
in  the  consideration  of  a  note,  it  will  make  it  void,  and  may 
be  given  in  evidence:  but  here  .nothing  of  that  kind  appeiu^ 
nor  any  thing  like  fratid  in  the  plaintiffs.  Here  was  luil  no^* 
tice  of  all  the  facta;  a  clear  apprehension  of  them  by  the  de- 
fendants; a  question  put  to  them,  "  Whether  they  would 
"  accept**;  a»d  their  answer, "  That  they  would." 

Upon  Ae  whole  he  concurred,  "  That  an  action  will  lay . 
^^  for  the  plaintiSs  against  them;  and  that  the  plaintiffs  ought 
"  to  recover." 

By  the  CoutiT,  unai^imously. 

The  rule  "  To  set  aside  the  verdict  and  for  a 
*^  new  trialy'*  was  made  absolute. 
Vol.111.  3L  Lock- 
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Thursday,  Lockwood  vers*  Dr.  Covseafne. 

May  1765. 

Privilege  de-  T  TPON  shewing  cause  (on  Saturday  27th  of  last  month) 
nied  t(»  a  do-  \J  ^j^y  execution  should  not  be  set  aside,  and  the  goods 
Bician\o  a'pub-  taken  in  execution  by  the  plaintiff,  restored  the  defendant, 

Dister,  it  ap-  The  facts  appeared  upon  the  affidavits,  to  be  as  follows,  as 

pearinpf  to  be  a  nearly  as  I  could  take  them,  upon  the  reading, 
mere  scheme  to 

V '^^h"}!^*""  fr^n»  The  defendant  had  been  protected  by  the  Morocco  ambas- 
2*Ld.Vay.l524.^^^°'"-  ^P^^  whose  departure  firom  England^  the  plaintiff 
Tidd  55.  proceeded  against  the  defendant,  being  then  unprotected; 

and  obtained  judgment  against  him.  The  defendant  brought 
a  writ  of  error.  Whilst  tfiis  writ  of  error  was  depending, 
viz.  on  14th  June  1764,  he  was  hired  to  co\xciV Hashing^  the 
Bavarian  minister,  as  his  physician,  at  40/.  a-year  salary; 
though  Dr.  Itedmond  then  stood  upon  the  list,  as  physician  to 
Count  Hashing;  and  even  still  remains  upon  the  said  list,  as 
such.  The  defendant  sw;ore,  that  he  had  prescribed  to  some 
of  the  count's  servants:  and  he  also  swore,  that  since  the  said 
14th  of  June  1 764,  he  never  prescribed  to  any  other  persons 
but  the  count^s  family.  It  appeared  that  the.  defendant  kept 
a  coach,  and  had  livery  servants  of  his  own.  It  appeared 
that  he  had  formerly  been  a  trader;  but  had  left  off:  but  it 
was  not  ascertained  where,  or  for  how  long  a  time,  he  had 
practised  as  a  physician.  Soon  after  he  was  hired  to  Count 
Haslangy  the  count's  own  secretary  sent  to  the  sheriff  of  «Si/r- 
rey  (who  had  an  execution  against  the  defendant,)  to  acquaint 
him  "  That  the  defendant  was  protected  by  Coui^  Haslang.^ 

The  question  was,  "  Whether  the  defendant  was  Entitled 
19^  ^  A^J^  ^  **  *^  ^^  */rwt/eye  of  2i  foreign  minister's  domestic  servant^ 
p  147a  BaSJ-t' ''  ^^^'  P^y^ician  to  Baron  Haslang;*'  that  is,  whether  he  was 
case,  S.  P.  fully  really  and  bond  fide  his  servant;  or,  whether  it  was  only  a 
discussed.  coilusive  hiring,  a  colourable  service,  a  mere  shemi  and  pretence^ 
in  order  to  screen  him  from  paying  his  just  debts. 

It  was  then  adjottrned. 

Lord  M ANSPi£LD now  observed  upon  the  act  of  7  Ann^ 
c.  12.  that  there  is  not  an  exception  in  it,  but  what  is  agree- 
able to  and  taken  from  the  law  of  nations. 

The  privilege  of  a  foreign  minister  extends  to  his  family 
and  servants:  and  this  privilege  has  been  long  settled^  to  ex- 
tend 
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tetid  to  the  servaiits  who  are  natives  of  the  country  where  he        1 765. 

resides^  as  wcU  as  to  his  foreign  servants,  whom  he  brings  over  ""^I 

WfVA  him.  l^cKwooD 

V. 

By  the  law  of  nations,  a  foreign  minister  can  not  give  a    ^^*  ^^^' 
protection  to  a  person  who  is  not  honajide  of  his  family.  g  arne. 

The  question  therefore  is,  "Whether  this  defendant  is 
**  bona  fide  a  domestic  physician  to  a  foreign  minister":  (I 
do  not  mean  that  it  is  necessary  that  he  should  lie  in  his 
house.) 

His  lordship  occasionally  took  notice  of  the  negligent  man- 
ner in  which  the  lists  are  kept  at  the  sheriff's  office:  and  then 
proceeded,  to  the  purport  fdllowing. 

As  to  the  question  "  Whether  this  is  a  bona  fide  service,  or 
**  merely  colourabli^ — It  does  not  appear,  that  this  defendant 
ever pr escribed Xozny  one  person  in  the  world,  as  a  physician, 
before  he  was  hired  by  Count  Haslang.  Then  he  waa  hired 
on  the  14th  of  June  last,  just  when  he  found  it  necessary  to 
be  protected  from  this  debt.  And  Dr.  Redmorfd  then  was  and 
now  remains  upon  the  list,  as  the  count's  physician.  This 
man's  very  retainer  is  in  the  form  of  a  protection  from  his 
debts;  which  is  2fi suspicious  circiunstance.  Then  what  has 
he  done^  as  Si  physician?  he  swears  he  has  prescribed  to  some 
of  the  servants:  but  no  particulars  aw  specified.  He  lives  at 
VaUX'hall;  and  keeps  a  coach  and  Overt/  servants* 

Binkershoeky  de  Foro  Legatorum^  says,  "  That  2l  person  in 
"  debt  can  not  be  taken  into  the  service  oiF  a  foreign  minister, 
*'  in  order  to  protect  him."  And  indeed  this  would  give  the 
foreign  minister  a  power  to  dispense  with  the  private  debts  of 
the  subjects  of  this  country. 

Now  here  was  actually  judgment  against  him;  only  sus- 
pended  by  a  writ  of  error.  He  was  before  protected  by  the 
Morocco  ambassador:  and  when  he  went  home,  then  the  de- 
fendant got  this  protection.  Kelkrhoff^  Coimt  Haslang* s  se- 
cretary, soon  after  sent  to  the  sheriff  of  Surrey^  who  had  an 
execution  against  him^  acquainting  him  ^^  That  this  man 
"  was  protected  by  Count  Haslang."  The  secretary  him- 
self swears  this:  which  shews  the  view  to  have  been  the  pro- 
tection. But  a  foreign  minister  can  not  protect^  by  way  of 
screening  a  \iebtor  from  paying  his  just  debts.  He  has  no 
such  privilege 

Then  his  salary  is  but  40/.  a-year;  and  he  swears  "  That 
*'  he  never  since  the  14th  of  June  prescribed  to  any  other 

"  person 
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^^  person  but  the  amba98ador'6  family."  And  yet  he  lives  \m 
'  splendor,  and  keeps  several  livery-servants*  Thu  dilemma  M 
clear:  either  he  ha'd  no  patients  before;  or  it  was  not  reajlly 
and  fairly  worth  his  while  to  quit  his  profession,  for  a  tempo- 
rary salary  of  40L  a-year- 

Therefore  his  lordship  was  clear,  that  this  was  not  a  fair 
bond  jide  transaction;  and  consequently,  that  the  defendant 
was  not  intitled  to  the  privilege  he  now  daimed. 

At  the  same  time  he  declared,  that  the  statute  of  7  Anru 
was  only  declaratory  of  the  law  of  nations,  and  that  the  law 
of  nations  was  mfull  force  in  these  kingdoms. 

Mr.  Justice  Wilmot  concurred  with  Lord  Mans- 
field, as  to  observing  the  act  of  7  Ann.  c.  12.  in  all  cases 
properly  and  fairly  brought  within  its  true  meaning  and  in- 
tent. But  he  was  clear,  that  Dr.  Coysgarne  was  not  what  he 
pretends  to  be;  that  is,  a  real  physician.  He  owns  he  ha» 
been  a  trader;  (though,  he  has  left  it  off:)  but  he  does  not 
ascertain  when  or  where  ht  practised  as  a  physician*  If  he  was 
not,  why  should  the  count  retain  him  as  a  physician^  and  he 
is  to  have  but  40/.  a-year,  for  board  and  service  as  a  physi- 
cian. Here  is  no  proof  of  any  of  his  prescriptions  being  ever 
taken  by  any  of  the  count's  family;  nor  even  of  thek*  being 
made  up:  neither  b  it  usual  to  retain  physicians.  Domestic 
physicians  are  not  the  custom  of  modem  ages;  though  it  was 
customary  amongst  the  ancients.  Therefore  I  have  doubt 
about  this  character  that  he  claims,  of  a  domestic  servant* 
The  profession  of  a  physician  is  honorary;  apd  the  retainer 
should  come  from  the  ambassador:  whereas  this  man  offered 
himself;  and  it  is  plain  enough  that  it  was  done  with  a  view^ 
to  this  protection. 

Therefore  he  does  not  appear  to  me  to  be  the  domestic  ser- 
vant of  a  foreign  minister.  He  was  before  protected  by  the 
Morocco  ambassador:  he  is  gone  home.  Then  after  his  de- 
parture, and  when  that  pretence  could  no  longer  serve  him, 
and  the  plaintiff  had  got  judgment,  he  brings  a  writ  of  error, 
and  gets  this  protection.  But  an  ambassador  can  not  pro- 
tect; it  is  the  law  that  ^wtsih^  protection.  Whereas  here, 
the  secretary  sends  notice  to  the  sheriff  "  That  the  count  has 
*'  protected  him."  The  view  therefore  is  manifest:  and  the 
defendant  does  not  seem  to  be  intided  to  the  character  that 
he  has  assumed. 

It  will  be  of  very  bad  consequence,  if  protections  should 
be  set  up  to  sale,  or  made  use  of  merely  for  the  sake  of 
screening  people  from  paying  their  just  debts. 

The 
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The  two  other  judges,  Mr.  yusticeY  at%h  atid  Mr.  Justice 
Aston,  concurred,  for  ^e  jsame  reasons ;  being  thoroughly' 
satisfied,  upon  the  circumstances  of  this  case  laid  all  together, 
and  upon  the  whole  complexion  of  it,  "  That  this  was  not  a 
**  bonajide  service,  but  a  scheme  to  screen  him  from  the  pay- 
^  ment  of  his  debts."  And  Mr.  Justice  Aston  mentioned 
the  case  of  Wigmore  v.  Alvarez:  [which  see  cited,  together 
with  others  on  this  subject,  ante,  p.  1479.  in  Bathes  case*^ 

Per  Cur.  unanimously  and  clearly, 

Rule  discharged. 

Mr.  Walker  prayed  that  it  might  be  discharged  with 
-costs.  But  costs  were  not  added;  because  Mr.  Kelly ^  the 
attorney  who  appeared  to  support  the  rule,  declared  in 
court  (on  Lord  MansfieUPs  asking  him  **  Who  was  his  em- 
**ployer.")  "That  he  was  concerned  for  Count  Haslangj 
*'  and  employed  and  paid  by  him." 

Rex  vers.  Ellen  Taylor,  late  Bent. 

SHE  was  brought  up  by  habeas  corpus  from  Lancashire; 
having  been  committed  to  the  house  of  correction  at 
Manchester^  for  disobeying  an  order  of  two  justices  "  Ad- 
**  judging  her  child  to  be  a  bastard,  and  ordering  her  to 
*' maintain  it,  by  paying  Sd.  a  week  for  so  long  time  as 
"  the  child  should  be  chargeable  to  the  parish;"  there  to  re- 
main without  bail  or  mainprize,  except  sne  shall  put  in  suf- 
ficient surety  "  To  perform  the  said  order,  or  else  csPc,"  or 
be  otherwise  discharged  by  due  course  of  law. 

She  was  unmarried  when  the  child  was  born;  but  was  now 
married  to  Taylor. 

Sir  Fletcher  Norton^  (attorney  general)  Mr.  Stowe^  and 
Mr.  Dunning^  for  the  defendant,  objected  1st.  To  the  war- 
rant of  commitment;  alledging,  that  the  justices  of  the 
peace  had  no  power,  under  18  Eliz.  c.  3.  to  make  this  or- 
der upon  her,  for  her  maintaining  the  child;  she  being  then 
a  married  woman,  and  incapable  of  having  any  property:  so 
that  she  could  neither  pay  money  nor  give  security.  And 
the  husband  was  in  fact,  incapable  to  pay  it.  Her  being  a 
married  woman  is  apparent  upon  the  return:  and  we  have 
also  proof  of  it,  by  affidavit. 

To 


1765. 


Lock  WOOD 

V. 

Dr.  CoTS- 
garne. 


UnmaiTied  wo- 
man, committed 
for  disobedience 
to  an  order  of 
bastardy,  a  sub- 
sequent mar- 
riage no  cause 
for  discharging 
her. 
2  Str.  1121. 
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1T6S.  To  prove  **That  sk/eme  covert^  can  not  be  tharged^  Act 

.        T  cited  Foley^s  Cases  of  Laws  relating  to  the  Poor,  p.  56*  m 

point:  and  they  insisted  that  the  husband  ought  to  have  bees 
Taylor,      summoned  to  shew  cause  against  this  order. 

2d  Objection.  By  18  EUz.  c.  3.  diey  are  obliged  to 
commit  to  the  common  ffaol;  and  in  that  case^  she  wodid 
have  been  intided  to  charities:  whereas  this  commitment  b 
"  To  the  house  of  correction;^'*  where  there  is  no  such  benefit 
And  as  this  was  a  new  act  of  parliament,  they  were  ob&ged 
to  pursue  it  literally.  They  mentioned  a  case  of  Rex  v. 
*  P.  26  G.  2.  Boys  */  where  it  was  determined  "  That  upon  a  new  act  of 
B.  R.  4c  parliament,  they  are  confined  to  the  method  prescribed  in 
"it." 

They  said  that  the  6  G.  1.  c.  19.  $  2.  does  not  extend  to 
the  present  case.  This  is  not  a  criminal,  but  a  civil  case. 
She  has  been  already  punished  as  a  lewd  woman.  Therefait 
this  case  stands  only  on  the  18  Eliz* 

"  Contra^  pro  rege^  Mr.  Morton^  Mr.  Wedderbumcy  and  Mr. 
Wallace^  answered  the  objections. 

1st.  Non  constat  that  she  was  a  married  woman:  but  ad- 
mitting "  That  she  was ;"  yet  matrimony  can  not  dMurp 
a  woman  from  either  a  crime  or  its  penalty:  the  huihaw 
takes  her  under  this  incumbrance. 

This  is  not  like  cases  under  43  Eliz.    For  under  Mi*  lO^ 
it  is  2i  punishment:  luat  in  corporcy  si  non  habet  in  loaih.  Ihl 
•  under  the  53  Eliz*  the  having  ability  is  essentially  requisitel^ 
making  any  order  grounded  upon  it. 

In  1 1  Rep.  61. — Dr.  Foster'* s  case — it  was  determinedytktf 

a  feme  covert  was  within  1  EUz,  c.  2.  $  14.  and  shaO  SMt 

for  not  going  to  church.    And  in  2  Strange  1120.  jBbt"^ 

'  Crofts^  a  feme  covert  may  be  convicted  on  9  G*  2*  c*  SViv 

selling  gin. 


2dly.  The  house  of  correction  is  preferable  to  the  i 
gaol.  Besides,  this  case  is  within  the  6  G.  1.  c.  \%%% 
which  impowers  the  justices  to  commit  vagrants  and  «<*•? 
criminal  persons  charged  with  small  offences,  either \oliiM 
common  gaol,  or  house  of  correction,  as  they  shall  thlw 

*V.  6G.  I.e.     proper.    For  the  act  says*  "And  whereas  vagrants  •! 

^^'  5  2-  *<  other  criminals,  offenders,  and  persons  charged  widi  fsoml 

"  offences,  are  for  such  offences^  ox  for  want  ofsureties^tom 
"  committed  to  the  county-gaol,"  it  enacts  that  they  naipr 

coaunt 
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commit  such  vagrants  and  other  criminals,  offenders^  person        1765. 
and  persons,  either  to  the  common  gaol,  or  house  of  correc-         ^ 
tion,  as  they  in  their  judgment  shall  think  proper.  And  this  ^ 

woman  is  within  the  words,  *^  other  offenders,"  and  "  other  Ta*lor. 
"  persons."  This  is  a  commitment  for  an  cffence;  and  is  (in 
the  words  of  the  act  of  18  Eliz,  c.  3.)  "  Till  she  shall  find 
such  surety  as  aforesaid,  or  be  otherwise  discharged  by  due 
"  course  of  law."  They  cited  jRex  v.  Davis^  M.  28  G.  2. 
iff.  i?.  where  an  indictment  was  holden  to  lie  against  a  parish-^ 
oQcer,  for  refusing  to  receive  a  pauper  regularly  removed  to 
his  parish:  though  it  was  objected,  "  That  it  was  a  new  of- 
"  fence,  so  made  by  the  act  of  3,  4  rT.  &f  iHf.  c.  11.  §  10. 
**  which  act  gives  a  particular  penalty;  and  that  therefore  it 
"was  not  indictable."  However  this  is  one  of  the  small 
offences  mentioned  in  6  G.  1.  c.  19.  $  2. 

Lord  Mansfield — Ist.  AJeme  covert  is  liable  to  be 
prosecuted  for  crimes  committed  by  her.  This  woman  has 
disobeyed  the  order  of  the  justices:  and  the  18  Eliz*  c.  3. 
prescnbes  the  punishment  here  inflicted  upon  her.  There  is 
no  need  to  summon  the  husband^  in  a  criminai  prosecution 
against  the  wife. 

2dly.  Tis  within  6  G.  1.  c.  19.  §  2.  she  is  committed 
for  an  offence;  and  for  want  of  sureties.  'Tis  therefore 
within  the  provision  of  that  act,  and  a  legal  commitment: 
and  it  is  better  for  her,  than  a  commitment  to  the  common 
gaoL 

Mr.  Justice  Wilmot  had  no  doubt ^bout  it. 

Ist.  The  18th  of  Eiiz.  expressly  considers  the  producing 
bastards,  as  an  offence:  not  only  the  getting  or  bearing  the 
chUd,  but  the  leaving  it  to  be  a  burthen  on  the  parish,  and 
defimiding  the  relief  qf  the  true  poor  of  it.  Therefore  the 
justices  may  order  a  ^xo^tr  punishment;  and  also  take  order 
for  the  maintaining  the  child,  in  relief  of  the  parish:  they 
may  do  either^  or  both. 

Matrimony  does  not  purge  the  crime:  she  is  still  the  object 
of  the  law,  as  to  criwrna/ jurisdiction.  So  was  the  case  of 
the  woman  selling  *  gin.  There  was  no  need  to  summon  •  2  Sir  J.  s. 
the  husband.  The  husband  is  not  liable  for  the  criminal  con-  1120. 
duct  of  his  wife. 

Sdly.  And  if  it  be  a  crime,  she  is  a  criminal  offender  within 
6  G.  1*  and  may  be  committed  to  either  prison,  as  the  justices 
think  proper.  And  it  is  for  the  ease,  benefit  and  advantage 
of  the  party  committed,  to  send  her  to  the  house  of  correc- 
tion, rather  than  to  the  common  gaol. 

The- 
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Tlie  order  mentioned  by  Mr.  Foky  was  made  upon  a  feme 

"covert  ^^  To  keep  her  grandchild."  But  such  orders  made 

upon  parents  and  children  ^^  Reciprocsdiy  to  maintain  each 

**  other,*'  are  not  upon  the  foot  of  crinuna&iy;  but  to  give  a 

THoml  obligation  a  legal  efficacy. 

As  to  the  conclusipn  of  the  commitment— The  words  of  the 
act  are  pursued.  The  addition  of — ^^^  And  until  discharged 
**  by  due  course  of  law;''— is  only  nimia  cauteloy  and  nan 
nocet:  it  can  not  vitiate  the  former  part  of  the  order. 

Mr.  Justice  Yates  concurred. 

1st.  All  offences  zxe  personal:  and  no  change  of  the  offen- 
der's circumstances  can  discharge  her.  The  husband  was  no 
object  of  this  law:  therefore  there  was  no  need  to  summom 
hivu 

2d}y.  It  is  good,  within  the  6  G.  1.  thmigh  it  had  beem 
bad  under  18  Eliz. 

Mr.  Justice  Aston  concurred  likewise;  and  said,  it 
was  a  clear  case. 


Per  Cur.  imanimously. 


RaiCANDEO. 


(1  Black.  Rep. 
525.  S.  C.) 

V.  ante,  p. 
^586  to  1591. 
Too  late  to  ob- 
ject to  plea-roUj 
after  defendant 
has  paid  for 
jstue. 
2  Str.  1169. 


Combe  Esq;  vers.  Pitt. 

THE  defendant's  counsel  having  moved  £Dr  a  new  trial, 
pursuant  to  the  liberty  reserved  for  them,  as  is  mentioned 
in  pages  1586  and  1591;  cause  was  now  shewn,  and  allowed; 
and,  consequendy,  the  rule  discharged. 

The  objection  was  to  the  plea-roily  which  contained  no- 
thing but  the  declaration  and  the  plea  of  nil  debet:  whereas 
there  was  a  plea  in  cUntiementy  which  had  been  demurred  to, 
but  had  never  been  deserted,  nor  any  judgment  upon  it  en- 
tered on  the  roll,  before  nil  debet  was  pleaded,  (as  the  coun- 
sel for  the  defendant  alledged;  and  which  the  plaintiff  ought 
not  to  have  dropped,  but  ought  to  have  entered  it  on  the 
rolL  This,  they  said,  was  an  irregularity  which  would  vi- 
tiate the  whole:  and  the  acceptance  of  the  issue  (in  which  this 
plea  in  abatement  Was  omitted)  could  not  cure  it. 

But 
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But  THE  CouRf  held  this  irregularity  to  be  cured  by  Ihe  1765, 

defendant's  accepting  the  issue,  2SiA  paying  for  it.  His  objec-  ^ ^ 

tion  ought  to  have  been  made  at  that  time:  it  is  too  late  to  ^^^ 

make  it  now.  Firr. 

Rule  discharged. 


Rex  vers.  Wrouehton  Esq;  and  Others.  Friday,  3  , 

^  ^  May  1765. 

ON  shewing  cause  against  an  information  for  a  j»w- Methodises  and 
demeanor^  in  obstructing  divine  service  in  the  church,  I^ws^nters  have 
and  grossly  insulting  the  rector — Pewsey  was  the  name  of  pp"fection  of 
the  church:  and  the  rector's  name  was  Toxvnshend.    The  the  court,  if 
particular  circumstances  were  long  and  minute:  enough  of  ^^**"'*^<*>" 
them  will  appear  from  what  the  court  said.  It  is  sufficient  to  quUt  de^Uon^ 
hint,  that  Mr.  Toxvnshend  was  a  well-wisher  to  the  Metho- 
dists; that  he  had  admitted  one  of  them  into  his  pulpit;  and 
that  Mr.  JVroughton^  a  justice  of  peace  residing  in  his  parish; 
disapproved  of  it,  and  strenuously  opposed  it. 

After  hearing  the  affidavits  and  arguments  of  the  counsel 
on  both  sides- 
Lord  Mansfield  declared  that  he  always  understood 
"  That  a  preacher  must  have  a  licence  from  the  bishop  of  the 
**  DIOCESE  wherein  he  so  preached;"  and  "  That  a  licence 
^^  from  the  bishop  of  a  particular  diocese  would  not  give  the 
**  person  authority  to  preach  in  every  di6cese,  nor  in  any  other  ^ 
**  diocese."  Indeed  this  is  very  seldom  disputed:  but  if  it  be  ^ 

disputed,  he  took  it  to  be  m  strictness  so,  by  the  canons. 

In  the  present  case,  he  thought  the  court  should  not  inter- 
pose, upon  the  application  of  Mr.  Toxvnshend  (the  rector;) 
because  he  had  stibpressed  truth,  and  thereby  misrepresented 
the  case;  and  also  lor  another  reason,  viz.  that  Mr.  Toxvnshend 
was  going  out  of  the  way  of  the  general  and  usual  course  of 
celebrating  divine  service  in  the  established  church.  Again, 
there  was  an  inhil^ition^  which  had  been  obtained  against  Mr. 
Toxvnshend  from  the  bishop  of  the  diocese;  who  had  com- 
missioned Mr.  Wroughton  to  see  it  complied  with.  Further, 
Mr.  Toxvnshend  himself  behaved  improperly,  by  particularly 
marking  Mr.  Wroughton^  and  preaching  personally  at  him  in 
his  sermon.  And  it  seemed  to  him,  that  die  bloxv  complained 
of  was  not  a  blow  struck  Mr.  Toxvnshend  by  Mr.  Wrou^h' 
ton,  (as  is  charged  upon  him;)  but  an  accidental  brushmg 
him  with  his  finger. 

Vol.  III.  .  3M  Therefore, 
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1  r65.  Therefore,  there  is  no  reason  for  the  court  to  lAterpoee  in 

Z  an  extraordinary  way,  iu  this  case  as  it  is  circumstanced* 

^-  Otherwise,  I  would  have  it  understood,  in  geheral,  that 

Wroughton  Methodists  have  a  right  to  the  protection  of  this  courts  if  inter- 
and  Others,  ^upted  in  their  decent  and  quiet  devotion:  and  so  have  Dis- 
senters from  the  established  churph  likewise,  if  so  disturbed. 

Mr.  Justice  Wilmot  was  of  the  same  opinion,  for  the 
same  reasons.  Here  is  a  total  suppresshn  of  truth  and  facts 
on  Mr.  Townshend^s  side,  who  makes  this  application:  and 
upon  the  whole  of  the  affidavits,  I  see  no  misbehaviour  in  Mr. 
Wroui^hton;  and  very  great  misbehaviour  in  Mr^Townshend. 
Mr.  IVroughton  applied  to  the  bishop,  attended  him,  and  was 
directed  by  him  to  take  care  **  That  no  unlicensed  preacher 
"  should  preach  in  the  church  of  Pewsey:'*^  and  the  bishop 
actually  issued  an  inhibition;  which  Mr.  Townshend  defied 
and  disobeyed.  And  the  blow  is  sufficiently  accounted  for, 
as  quite  an  accident,  and  not  intended  at  all  as  a  bloxv. 

He  added  that  he  took  the  law  about /fcenc^^  to  be  as  Lord 
Mancfield  had  stated  it :  it  must  be  a  licence  from  the  bishop 
of  the  diocese;  (though  in  practice^  it  is  not  so  used.)  Strictly^ 
the  bishop  of  the  diocese  is  to  licence  all  who  preach  in  it. 

Mr.  Justice  Yates  concurred,  for  the  same  reasons:  and 
added — "  with  costs;'*'*  because  he  had  suppressed  the  truth. 

Mr.  Justice  Astok  concurred  with  Mr.  J.  Tales;  as  the 
court  woidd  not  have  put  Mr.  Wroughton  to  the  expence  of 
defc^iding  himself  against  this  rule,  if  the  whole  circum- 
stances of  the  case  had  been  disclosed. 

Per  Cur. — Let  the  Rule  be  discharged,  with  costs. 


545^  s.^c.f  ^'  Oates,  ex  dimiss.  Markham,  vers.  Co<*e* 

Tuesday,  7 

Estatc'^^\        nPHIS  was  an  action  of  trespass  and  ejectment:  to  which 
was  held  to^pass   "^    ^^^  defendant  pleaded  the  general  issue, 
to  a  tnistce,  by  _  ^  '  - 

ftecc8sarvim|jii-  It  appeared  in  evidence,  that  George  Beaumont  being 
cation  of  tcNta.  seised  in  fee  of  the  tenements  in  question,  five  acres  whereof 
\^\hout  lhe°"'  ^^^^.  copyhold  holdcn  of  the  manor  of  Wakefield^  and  the  rest 
jiorcl  heirs  or  wevefreehold^  duly  made  his  last  will  and  testament  in  writing 
any  oihcr  tech-  bearing  date  the  29th  day  of  September  1760:  (which  will 


2  Bac.  Abr.  54. 


was 


Digitized  by  VjOOQ IC 


Easter  Term  5  Geo.  3.  B.  R. 

basset  QutT€rbadm,  in. the  case.)  The  jsubstance  of  it  was 
aa  follows.  He  gives  several  sums  of  3/.  a-year,  to  divers  ' 
peirsdns;  scMXie,  for  life;  some,  in  fee:  one  of  which  annuities 
for  life  he  expressly  directs  to  be  paid  by  his  trustee  or  ex- 
^utor;  and  afterwarda  adds — *'*'  These  legacies,  to  be  faith- 
*'*'  fully  paid  4y  my  trustee  Jahn  Caoke^  every  year  and  yearly,  a 
*^  monui  after  Martinmas.'^'*  He  then  gives  several  small  le- 
gacies. He  wills' and  desires,  "That  William  Frith  shall  not 
"be  removed  from  his  farm,  upon  any  account  whatsoever, 
"  during  hi^  natural  life;  he  paying  the  same  rent  as  usual: 
**  he  leaving  the  farm,  whoever  come  into  it,  to  pay  after  the 
"  yearly  rent  of  9/.  And  his  decease  the  same."  Then  imme- 
diately follows — "  I  do  also  leave  unto  my  trustee  and  execu- 
**  tor^  out  of  the  yearly  rents  hftkefarm^  1/.  10*.  a-year^  and 
**  y early y  for  repairs  and  other  uses  of  the  farm.^^  He  after- 
wards leaves  to  his  trustee  and  executor,  3/.  for  sawing  out 
the  roughing;  and  SL  to  build  a  tomb  for  him,  in  Taniersli/ 
church-yard:  "  ffe  and  his  heirs  always  to  see  that  it  be  kept 
**  in  order."  Then  he  gives  several  directions,  arid  several 
more  legacies.  "  And  I  do  hereby  coiistitute  John  Cooke 
"  beforementionedy  sole  executor  and  trustee  of  this  my  last 
"  will  and  testament;  he  paying  all  my  just  debts^  legacies  and 
^"^  funeral  charges.*^  "  Delivered  by  the  aforesaid  testator,  to 
"be  his  last  will  and  testament  in  the  presence  of  witnesses, 
*^  surrendered  according  to  law.  James  Brookes.  Edward 
"  Uoyd.  Thomas  Butler.'*^  "And  further  I  desire  that  the 
^^  bed  with  all  the  furniture  thereunto  belonging,  standing  in 
"  the  closet,  be  left  there,  particularly  for  my  trustee^  that 
"  when  he  pleaseth  to  come  over,  he  may  lodge  there  without 
"let,  molestation,  or  hinderance." 

After  the  making  of  the  said  will,  to  wit,  on  the  8th  day  of 
April  176ly  the  said  George  Beaumont  surrendered  the  said 
copyhold  tenem^ts  to  the  use  of  his  will;  and  afterwards  died 
seised  of  the  said  premises,  respectively,  in  manner  aforesaid; 
leaving  John  Smithy  John  Parkin^  Thomas  Beaumont^  and  the 
lessor  oj  the  plaintiff ^\i\%  nephews  and  co-heirs  at  law. 

The  question  was,  '*  Whether  any  estate,  and  xvhat^  passed 
"  to  John  Cooke  the  trustee." 

Mr.  Walker  argued  for  the  plaintiff:  Mr.  Fenton^  for  thp 
defendant. 

On  behalf  of  the  plaintiff,  the  heir  at  law,  it  was  urged,  that 
there  was  nothing  to  disinherit  him:  and  the  intention  of  the 
testator  is  uncertain^ 

On 
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Oates 
ex  dimiss. 
Makkham 
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Cooke. 
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1765,  On  the  contrary^  for  the  trustee,  it  was  insisted,  that  he 

"Z  "  took  a  legal  estate;  and  therefore  the  heir  was  barred.  And 

ex  dimiss     ^  prove  **  That  he  took  afee^  by  necessary  imp&cgtwn^  the 

Mabkhab^    ^^^^  ^^  Shaw  v.  Wetgh^  2  Strange  798.  Willia  v.  Lucagy 

v.  1  -Peer^  Williams  472.  Collier's  case,  6  C<7.  16.  and  Ackbmd 

Cooks.       v.  Ackland^  2  Fi?r«.  687.  were  cited  and  relied  on. 

The  Court  wer^  all  clear,  "  That  both  the  freehold  and 
/  "  copyhold  passed  to  John  Cooke^  the  trustee,  in  fee.'^ 

Lord  Mansfield  declared,  he  had  not  a  particle  of  a 

'  doubt.  The  intention  is  to  be  collected  from  all  the  parts  <^ 

the  will:  and  it  must  be  clear;  or  else  the  heir  at  law  snail  not 

be  disinherited.  But  here,  the  testator's  intention  is  inost 

clear,  ^^  That  he  meant  to  devise  his  rea}  estajte,  in  trust^'^  > 

Mr.  Justice  Wilmot  concurred.  Cooke^  the  trustee, 
tpok  the  legal  estate,  by  this  devise.  The  intention  of  the 
testator  is  to  be  collected  from  aU  the  parts  of  die  will  taken 
together:  and  if  it  be  thereupon  necessary  to  imply  it,  'ds  the 
same  thing  as  if  it  was  particularly  expressed.  Now  here  are 
trusts  to  be  executed,  which  the  trustee  could,  not  execute 
and  eflectuate,  xvithout  having  an  estate  in  fee  devised  to  him. 
No  particular  technical  terms  are  requisite :  'tis  sufficient,  if 
the  implication  be  strong,  violent,  and  necess^uy.  And  here 
it  i«  so :  (which  he  shewed,  at  large.) 

Mr.  Justice  Yat^s  was  likewise  of  the  same  opinion; 
and  held  that  the  implication  here  was  clear,  plain,  and  ne- 
cessary. The  estate  must  be  co*extensive  with  the  charges:  . 
and  here  are  annuities  charged  upon  the  r^al  estate,  and  de- 
vised in  fee.  Therefore  a  legal  estate  was  certainly  intended 
to  be  devised  to  the  trustee. 

Mr.  Justice  Aston  concurred;  declaring  it  to  be  a 
clear  case  in  his  opinion. 

Per  CW*.— unanimously, 

Judgment  of  .noksitit. 

Bri^ 


Digitized  by  VjOOQ IC 


Easter  Term  5  Gea  3.  B:  R.  -1687 

Bright v^.  Punier.  TuescUv.u 

May  1765. 

THIS  was  an  action  brought  upon  a  foreign  bill  of  ex-Affidayitof 
chajDge,  payable  at  the  distance  of  120  days.  The  bill  debt,  as  appears 
was  refused  to  be  accepted.  The  assignee  thereupon  brought  *^J[  ^*^^  ^^  ®*" 
this  action  against  th.e  drawer,  within  the  120  days:  who  ficlL^n^tohoJd 
put  in  bail  to  the  action.  to  special  bait 

Tidd  73. 
Sir  Fletcher  Norton  and  Mr.  Walker  moved,  on  Thursday 
last,  on  behalf  of  the  defendant,  to  set  aside  the  plaintiff's 
proceedings^  for  irregularity,  insisting,  that  this  action  was 
brought  prematurely:  for,  it  must  be  presumed,  they  said, 
that  diere  was,  at  the  time  the  bill  was  drawn,  a  consideration 
given  for  the  forbearance  of  payment  for  the  120  days. 

But  THE  Court  had  great  doubt  about  this:  they  were 
not  satisfied  that  the  plaintiff's  right  remained  suspended  for 
120  days. 

Whereupon  the  counsel  for  the  defendant  turned  their  mo- 
.tipn,  "  That  the  defendant  should  be  discharged  on  common 
**  bail,'^  upon  the  insufficiency  of  the  affidamt  made  by  the 
plaintiff  in  order  to  hold  him  to  bail:  ''which  affidavit  was 
only  by  way  of  reference,  **  As  appears  by  a  bill  of  exchange 
«&?c.'' 
ft 

A  RyxE  was  then  made  to  shew  cause:  which  rule 
was  now  made  absolute.  *     , 


A 


Rex  vers.  Samuel  Dixon.  Wednesday,  15 

May  1765. 

Subpotna  out  of  the  crown-office  had  been  served  upon  Attorney  at  law 

Mr*  Samuel  Dixon^  an  attorney,  with  a  duces  tecum  of  "p^obHgredto 

certain  papers  hereafter  mentioned;  to  give  evidence  before  ^^j^^^j^^P^* 

the  grand  jury  of  the  county  of  Nortliampton^  at  the  last  as-  tecum,  in  order 

sizes  there;  and  to  produce  three  vouchers  which  had  been  to  giye  evidence 

produced  and  insisted  upon  by  one  Mr.  Peach.  Mr.  Dixon^sfj!f']^^^J^^ 
!•  t    r  ^        1  -^  «    1  •  » .  '1  forgery  on  his 

cuent,  before  a  master  m  chancery:  and  this  subpoena  with  client 

the  duces  tecum  was  in  order  to  found  a  prosecution  by  way  See  Cowp.  845. 

of  indictment  against  Peach  (who  had  produced  these  vouch-  ^  f  ?*j?'^*t  coo 

crs  before  the  master,)  for  forgery.  Mr.  Dixon  did  not  ap-  2  xidd  r22. 

pear  before  the  grand  jury,  in  obedience  to  this  subpoena. 

Whereupon, 

On 
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Rex 

V. 

Dixon 


On  Monday  the  6th  instant,  Mr.  Wallace  moved  on  behalf 
"of  the  prosecutor,  for  an  attachment  agsdnst  him,  for  re- 
fusing to  appear;  and  had  a  rule  to  shew  cause. 

Mr.  Caldecott  now  shewed  cause.  He  insisted  that  Mr- 
Dixon  could  give  no  other  evidence,  but  of  what  had  been 
communicated  to  him  by  his  client^  in  conpidence:  and 
therefore  he  was  not  compellable  to  produce  these  papers 
agaimt  his  client^  in  order  to  prove  him  guilty  of  a  forgery. 

Lord  Mansfield  was  clearly  of  this  opinion:  and  that 
Mr.  Dixon^  instead  pf  producing  them  against  his  client, 
ought  to  have,  immediately  upon  receiving  the  subpana^  de- 
livered them  up  to  his  client. 

Mr.  Justice  Wilmot  concurred  that  he  ought  not  to 
have  produced  them  against  his  client. 


Mr.  Justice  Yates  was  of   the  same  opinion; 
thought  the  rule  ought  to  be  discharged  with  costs. 


and 


Rule  discharged^  with  Costs. 

N.  B.  These  were  not  papers  Aiat  had  been  de- 
tained  or  impounded  hy  the  court  of  chanceiy; 
but  remained  in  Mr.  DixorCa  hands,  as  papers 
belonging  to  his  client  Peachy  who  had  pro- 
duced them  as  vouchers  to  his  account,  and 
which  were  afterwards  returned  to  Mr.  Dixon 
as  his  solicitor. 


Surman  vers.  Shelleto. 


MR.  Haroey  made  a  motion  for  full  costs;  though  the 
jury  had  found  only  1*.  damages.  They  had  given 


•  V.  21  J.  1.  c. 

Id.  (Aito22> 
23  C.  2.  c.  9.  $ 
149. 

V.  ante,  p. 
1282,  1283, 
1284) 

"In  action  for 
words,  if  tliey 
be  in  themselves 
actionable,  and 
special  damage 


40ty.  costs. 

It  was  an  action  for*  words:  and  there  was  a  colloquiuiti 
laid  about  the  plaintiff's  trade;  and  also  a  special  damage 
laid,  of  his  having  lost  his  business  by  reason  of  the  speaking 
of  the  words.  The  words  in  question  were  contained  in  the 
3d  count;  on  which  3d  count,  the  verdict  was  taken:  and 
they  were  these — "  Thou  art  a  rogue;  and  thou  hast  cheated 
*'  me  of  several  pounds^^^ 

less  damages  than  forty  shillings,  not  full  costs,  unless  colloquium  and 
laid. 

The 
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The  Tulc,  he  said,  was  **  That  where  the  words  are  not  ac-  1 765. 

**  Honable  in  themselves,  there  shall  be  full  costs,  if  special  TJ 

"  damages  are  laid;  though  the  damages  found  be  under  40«."  cwRm an 

And  to  shew,  that  these  words  are  not  in  themselves  action-  Shklleto 
aHe,  he  cited  Hardr.  8.  Wake  v.  Chapman  et  Ux.  and  5  Mod. 
S9iB.  Savage  v.  Robury. 

Indeed,  f/*the  words  spoken  are  in  themselves  actionable^ 
andles8damagesfoundthan40*.  there  shall  not  be  full  costs; 
except  there  be  a  colloquium^  and  special  damages  laid,  as  a 
substantive  and  independent  injury.*  •  See  Mr.  Scr- 

jeant  Bayer's 
But  THE  Court  held  the  latter  words,**  TAow  Acwr  Law  of  Costs, 
"  cheated  me  of  several  pounds*'  to  be  actionable;  and  told  ss"; '^[n^j'ti^  ^"^ 
Mr.  Harvey^  he  must  be  content  with  his  40*.  costs.  cases  there  cit* 

ed  and  discuss- 
MOTION  DENIED.        od. 


Butterworth  and  Barker  vers.  Walker  and 
Waterhouse. 

SIR  Fletcher  Norton  and  Mr.  Lee  shewed  cause  against  Prohibition 
VLprt^hibition  to  stop  the  prerogative  court  of  Tori  fix)m  '^*J}  "^^  "^ 
pJoceecUng  to  grant  a  faculty  for  an  organ  in  the  church  of  ^i"not'inate- 
ffaSfax.  rial 

Cro.  Eli2.  659. 

The  cause  below  was  for  obtaining  a  faculty  for  it :  and  ^"*-  J*^  3^^- 
there  was  a  citation  of  the  parishioners  and  inhabitants,  to 
appear,  and  to  **  shew  cause  why  an  organ  should  not  be 
"  erected  in  their  parish-church.**  They  did  so:  and  their 
objection  was,  **  That  the  plaintiffs  below  had  not  the  consent 
'*  of  the  parish."  The  answer  was — ^**  But  we  have  the 
**  consent  of  the  church-xvardens:  and  there  is  also  so  large 
**  a  subscription  for  erecting  and  maintaining  it,  that  it  will 
**  never  be  chargeable  to  the  parish^*'  And  they  also  alledge 
the  consent  of  a  select  meeting  or  vestry.  The  other  side 
deny  that  the  parish  in  general  is  bound  by  the  consent  of  this 
select  meeting  or  vestr}%  Whereupon  the  applicants  for  the 
faculty  alledge,  **  That  for  SO,  30,  or  40  yearsj  it  has  been 
usual  to  collect  die  sense  and  consent  of  the  parishioners  about 
an  paroc'hial  matters,  at  such  select  meetings  or  vestries;  and 
that  the  whole  parish  are,  3,nd  for  all  the  time  allegate  have 
been  bound  by  the  acts  and  consent  of  such  select  meetings 
or  vestries. 

Upon  which,  these  parishioners  who  opposed  the  organ 
moved  for  a  prohibition. 

The 
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1765*  The  counsel  who  now  shewed  cause  against  it,  not  only 

Butter^     contended,  that  the  consent  of  the  ^amA  is  n^^  necessary;  but 
WORTH       ^^  insisted  that  there  is  no  ground  shewn  for  a  pn^lntion* 
and  Another  ^^^  ^^^  applicants  for  the  faculty  onii/  alledge, "  That  for  20, 
i;.  ^^  30,  or  40  years^  it  has  been  usual  to  collect  the  sense  and 

Walker  "  consent  of  the  parishioners  to  all  parochial  matters  CsPc; 
and  Another,  and  that  "  At  one  of  these  meetings,  &?c.  &f  c.;"  and  "  That 
^*'for  ALL  the  TIME  ALLEGATE,  it  has  been  usual  &?c.''  So 
that  here  is  no  custom  in  issue;  nor  any  thing  that  the  eccle- 
siastical court  can  not  try:  it  is  only  alledged,  that  **  For  20, 
**  30,  or  40  years,  it  has  been  usual,  thus  to  collect  the  sense 
^^  of  the  parish^*'  But  here  is  no  allegation  of  any  immemth- 
rml  common  law-custom:  and  therefore  the  ecclesiastical 
court*  may  proceed.  2  Ro.  Abr»  286.  pL  42,  43.  Latcfu 
210.  Clark  v«  Prowse.  A  custom  alledged  in  a  libel,  and 
denied  by  the  defendant  in  the  ecclesiastical  court,  may  be 
there  decreed  against.  The  case  between  the  church-war- 
dens and  the  rector  of  Market^Bosworth^  in  1  Ld.  Raym. 
435.  was  so:  and  a  prohibition  was  refused,  after  that  sen- 
tence. That  case  gives  the  true  reason  of  this  court^s  issuing 
prohibitions  to  the  spiritual  court  to  inhibit  them  from  trying 
customs;  namely,  *^  Because  they  have  different  notions  of 
^^  customs,  as  to  the  time  which  creates  them,  from  those  that 
"  the  common  law  hath.  For,  in  some  cases,  the  usage  of 
*'  ten  years;  in  some,  twenty;  in  some,  30  years;  make  a  cus- 
^^  tom  in  the  spiritual  court:  whereas  by  the  conunon  law,  it 
"  must  be  time  whereof  &f  c."  which  reason  failed  in  that 
case;  because  they  had  there  adjud^^ed  ^^  That  there  was  n9 
^^  such  custom  allowed  by  their  law,  which  allows  a  less  time 
*-'  than  the  common  law  does,  to  make  a  cuatom.^^ 

The  Court  observed,  that  the  very  ^rcM;u/ of  applying 
for  the  faculty,  is,  "  That  the  parish  are  not  to  be  burtnened 
**  with  the  expence  of  this  organ:"  the  very  condition  of  pray- 
ing it  is,  ^*  That  it  is  to  be  maintained  by  a  subscription*^^ 

Mr.  IFedderburnCj  who  was  for  the  prohibition,  said  that 
no  matter  of  splendor  or  ornament  in  the  church  can  be  done 
Tvithout  the  consent  of  the  parish. 

Mr.  Justice  Wilmot  asked  him  what  authority  he  had 
,    for  this  position.  He  said  he  knew  no  such  doctrine. 

Mr.  Wedderburne  did  not  specify  any  particular  autho- 
rity for  It;  but  went  on  to  say  that  this  court  will  not  suffer 
the  ecclesiastical  court  to  proceed  upon  temporal  riff hts:  and 
here  is  a  temporal  right  in  t\it parish.  Therefore,**  Whether 
I  44  it 
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^^  it  be  laid  as  a  ctistom^  or  not,"  is  immaterial:  the  question        1 765. 
is,  **  Whether  a  temporal  right  does  not  intervene.^'*  The     Butt  r*^ 
parish  can  not  be  bound  by  the  majority  of  a  meeting  of  ^q^^h  ^nd 
their  representatives,  or  by  their  church-wardens.  Another. 

Mr.  Wallace^  on  the  same  side,  observed,  that  if  the  eccle-  -«r  ^' 
siastical  courts  allow  the  evidence  of  10, 20,  30,  or  40  years  ^^^  Another  ' 
to  be  a  proof  of  a  custom,  the  alledging  a  usage  for  such  a 
time  only,  without  alledging  it  to  be  immemoriaUy,  would  be 
only  an  artifice  to  elude  prohibitions  to  hinder  them  from 
trying  immemorial  customs.  And  if  ornaments  can  be  im- 
/o^ri/upon  the  parish  by  the  ordinary,  without  the  consent  of 
the  parish,  the  parish  will  be  bound  to  maintain  them.  He 
insisted  that  the  ecclesiastical  court  have  no  such  power  as 
that  of  imposing  them  without  the  consent  of  the  parish:  and 
we  defay  any  such  consent;  or  any  usage  for  the  parish  to  be 
bound  by  such  a  meeting  as  this  was. 

Ld.  Mansfield-— (directing  his  discourse  to  Mr.  Wed- 
der6ume  znd  Mr.  Wallace)  repeated  the  case.  The  ecclesias- 
tidil  court  issue  a  citation  for  the  parishioners  and  inhabitants 
to  appear  and  shew  cause  why  this  organ  should  not  be  erect- 
ed m  their  church.  They  do  appear.  It  appears  to  be  ap- 
idiedfor,  upon  a  subscription;  and  a  consent  by  a  select  meeting 
IS  alledged:  but  it  is  denied  "  That  the  parish  are  bound  by 
**  such  select  meeting."  Then  it  is  alledged,  that  for  20,  30, 
or  40  years,  it  has  been  the  usage  "  That  the  parish  in 
**  general  are  bound  by  such  a  select  meeting."  Upon  this,  you 
apply  for  a  prohibition. 

But  his  Lordship  did  not,  at  present,  declare  any  opiniout 

Mr.  Just.  WiLMoik  thought  they  were  proceeding  be- 
low, upon  a  mistake.  The  citation  must  be  intended  to  have 
been  issued,  for  the  parishioners  to  shew  "  Whether  they  have 
**  any  temporal  rights  that  will  be  injured  by  setting  up  an  or- 
•*  gaiu"  But  the  tonsent  of  the  whole  parish  can  not  be  es*-  ' 
sentially  necessary  to  the  ordinary's  setting  up  an  organ:  nor 
would  the  parish  be  boimd  to  repair  it,  when  set  up. 

Now  if  the  consent  of  the  parish  is  not  necessary,  then  all 
these  proceedings  below  are  nugatory.  It  seems  as  if  they  did 
diink  such  consent  to  be  necessary:  and  I  own,  that  tf  the 
consent  of  the  parish  were  necessary  ^  I  should  think  the  prohi- 
bition oug^t  to  go;  because  the  consent  of  the  vestry  can  not 
bind  the  whole  parish^  without  immemorial  usage. 

Vol.  III.  3N  ^  Mr. 
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iy65>  Mr.  Justice  Yates   also  tlioudbt  that  a  ptotubUan 

Butter-  ^^^  ^^  S9y  j/'ther^  were  any  temporal  right  to  be  deteroin- 

woRTH  an4  ^    ^^^  ^  usage  of  30  or  40  years  is  not  sufficieut:  it  en 

Another  ^^  ^^  ^^^^  custom,  unless  it  has  been  used  time  out  ofmU 

Walker        '^*^  ^^*^  ^^  ^^  below^  seems  to  me  to  be  totally  Wfi- 
and  Another.  ^^'^V^ 

Parishioners  can  not  be  charged  with  new  (HTUUiients,iridh 
out  their  consent,  as  well  as  that  of  the  ordinary.  Thecto* 
tion  might  be  intended  only  to  prevent  injury  bemg  done  ti 
the  property  of  their  private  seats  in  the  church. 

Both  sides  here  seem  to  have  diought  the  consent  rftk 
parish  necessary  r  which  it  is  not. 

Mr.  Justice  Aston— If  proper  trial  of  the  cnstiMiii 
eluded  by  alledging  a  usage  of  40,  30,  or  20  years,  I  Mi 
think  Mr.  Wallace* 8  observation  to  be  right. 

The  parish  may  be  used  to  meet  and  consid^  of  neceasf 
repairs:  but  they  can  not  preclude  the  ecdesiasdcal  cost 
from  ordering  an  organ,  or  any  thing  eUe  within  their  o^ 
luzance. 

This  organ  is  stated  to  be  provided  by  voltrntary  cwitrfc 
tion.  The  citation  was  issued  in  order  to  receive  ntm 
against  injuries  that  might  happen  to  the  private  propef^tf 
the  parishioners. 

But  the  ecclesiastical  court  does  not  encroadiuiKnor*' 
terrupt  the  meetings  of  the  church-vrardens  about  sudilte 
as  belong  to  them;  nor  draw  the  cognizance  of  them  to  t  di^ 
ferenty^rum. 

Lord  Mansfield — ^The  ground  we  go  upon  is  **ll* 
*^  a  prohibition  will  not  be  material**^ 

RUXK  DI8CHAItGIII> 


(1  Black.  Rep.       Moncy,  Watson,  and  Blackmore,  vers.  Drydci 
54f5.s.  c.)  ,  Leach:  (in  Error.) 

Friday,  17 

May  1765. 

Lord  Chief  Jui- 

tice  Pratt  came  put  to  a  bill  of  exceptions  in  this  case;  pursuant  to  the  i 

S'e"c^'or  tion  Of  the  foUowbg  writ, .«. 

Idng's  bench, 

pamtsnt  to  a  writ,  to  acknowledjj^  his  seal  to  s  bin  of  exceptions.  4  DaO.  21ft 

"  GEORGE 


SOON  after  the  court  sat,  the  Lord  Chief  justice  iun 
came  personally  into  court,  to  confess  (pre  temis)lBi^sfi 
>«  put  to  a  bill  of  exceptions  in  this  case;  pursuant  to  the  rmii' 
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"  GEORGE  the  Third  fife— To  oui-  trusty  and  wfeU-be- 
**  loved  Charles  Pratt  kni^t,  our  chief  jUatice  of  the  bench," 
**  greeting. — Whereas  we  have  lately  been  infonbed  diat  hi 
^  the  record  and  process  and  also  in  jiving  of  judgment  in  a 
^*  plaint  which  was  in  our  court  before  you  and  your  asso- 
^  ciates,  our  justices  of  the  said  bench,  by  our  writ,  betweeh 
**  Dryden  Leachj  and  yohn  Money^  James  Watson^  and  Ro- 
^  bert  Bhtckmore^  in  a  plea  of  trespass,  assault,  and  imprison* 
"  ment,  manifest  error  hath  intervened,  to  the  great  damage 
^  of  the  said  John  James  and  Robert;  which  said  record  and 
**  process,  for  the  error  aforesaid,  we  haVe  caused  to  be 
"  brought  into  our  court  before  us;  and  now,  on  the  behalf 
•*  of  the  said  John  James  and  Robert y  we  are  Informed,  in 
^  our  said  court  before  us,  that  at  the  trial  of  the  issue  first 
^  joined  between  the  said  parties  in  the  plea  aforesaid,  the 
'*  counsel  learned  in  the  law  of  the  said  John  James  and  Ro^ 
^  bert  alledged  on  their  behalf  certain  exceptions  to  the  opi- 
^  nion  then  declared  and  given  by  you;  and  that  the  said  ex- 
^  ceptions  were  then  and  there  written  in  a  certain  bill,  to 
**  ^ich  you  put  vour  seal,  at  the  request  of  the  said  John 
^  James  and  Robert ^  according;  to  the  form  of  the  statute  in 
**  such  case  made  and  provided;  and  the  said  John  James 
**  and  Robert  have  brought  into  our  court  before  us  the  said 
^  bill  with  your  seal  put  to  the  same,  as  it  is  said;  whereupon 
•*  the  said  John  James  and  Robert  have  besought  us  to  do 
**  what  further  should  seem  meet  to  be  done  in  this  behalf, 
^  according  to  the  form  of  the  said  statute ;  and  forasmuch 
^  as  b^  the  said  statute  it  is  ordained,  that  in  such  case  the 
^justice  whose  seal  should  be  put  to  such  exception  be  com- 
^  manded  to  appear  before  us  at  a  certain  day,  to  confess  or 
^  deny  his  seal:  therefore  we  command  you  that  you  perso- 
**  nally  appear  before  us,  on  the  morrow  of  the  ascension  of 
^  our  Loi^,  wheresoever  we  shall  then  be  in  England^  to  con* 
^  fess  or  deny  the  seal  so  put  to  the  said  bill  of  exceptions  as 
^  aforesaid  to  be  your  sesd,  according  to  the  form  and  eifect 
**of  the  said  statute;  and  that  you  bring  with  you,  at  the 
•*  the  same  time,  this  writ.  Witness  William  Lord  Mansfield^ 
•*  at  Westminster^  the  24th  day  of  April  in  the  fifth  year  of 
**  our  reign." 

N.  B.  The  bill  of  exceptions,  seated  by  Lord  Chief  Jus- 
tice Pratty  had  been  previously  brought  into  this  court,  and 
was  now  in  the  hands  of  Mr.  Owen,  as  secondary  of  the  of- 
fice of  pleas:  and  all  the  proceedings,  down  to  and  includ- 
ing the  abovementioned  writ,  were  entered  upon  the  rolls  of 
this  coi^t. 

The  Lord  Chief  Justice  Pratt  being  now  come  into  this 
court,  pursuant  to  ue  commarrd  contained  in  the  said  writ, 

delivered 
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delivered  it  to  the  lord  chief  justice  of  this  court;  Mr.  Owrtt, 
'  at  the  same  tiin,e,  delivering  die  original  hill  ofeoeceptions  into 
Lord  Mansfield'^s  hand.  Whereupon  Lord  mansneld^  shew- 
ing to  Lord  Chief  Justice  Pratt  the  seal  thereto  affixed,  asked 
him  "  Whether  that  was  his  lordship's  seal,  or  not."  To 
which  question,  his  lordship  answering  in  the  affirmative^ 
Lord  Mansfield  redelivered  the  biU  of  exceptions  to  Mr. 
Owen;  at  the  same  time  delivering  to  him  the  abovementioli- 
ed  writ,  with  orders  ^^  That  it  should  be  filed**^ 

Note— *There  was  no  written  return  to  this  writ:  but 
Mr.  Owen  proposes  to  indorse  upon  it—"  Sir  Charles 
"  Pratt  Knight,  the ,  Chief  Justice  within  named,  per- 
^^  sonallv  appeared  in  the  court  of  the  lord  the  king  be- 
"  fore  me  king  himself  1Es?c.  on  the  day  of  the  return 
'^  within  written;  and  confesseth  that  the  seal  put  to 
^^  the  bill  of  exceptions  within  mentioned  f^  his  seal.'* 

The  Lord  Chief  Justice  of  the  common  fleas  immediately 
retired  without  sitting  down:  and  the  Lord  Chief  Justice  of 
this  court  attended  him  till  he  was  got  past  the  puisne  judge, 
but  not  quite  to  the  door  of  the  court. 


Saturday,  18 
Miy  1765. 


Rex  vers,  the  Inhabitants  of  Burton  Bradstock. 

This  Case  is  already  printed  and  published,  in  the  Quarto 
Edition  of  my  Settlement  Cases,  No.  171^  P.  531. 
See  it  abridged,  in  the  Table. 


Monday,  20 

May  ires. 

Not  to  pay  costs 
for  not  going  to 
trial  according 
.to  notice,  if  not 
occasioned  by 
the  party's  own 
default 


Rex  vers.  Righton  Esq. 

MR.  Coxe  shewed  cause,  on  the  part  of  the  defendant, 
why  his  client  should  not  pay  the  prosecutor  his  costs 
by  him  expended  in  this  cause,  for  the  defendant's  not  going 
to  trials  in  pursuance  of  his  notice  given  for  that  purpose. 

It  was  an  indictment  for  refusing  to  take  upon  himself  the 
office  of  Borsholder:  which  indictment  the  defendant  had  re- 
moved by  certiorari;  and  thereupon  had  (of  course)  entered 
into  recognizance  "  To  appear,  plead,  and  trt/  it  at  the  next 
^'  assizes."  The  defendant  had  obtained  a  nde  for  a-special 
jury;  and  every  thing  was  ready  for  trial:  but  only  five  of  the 

special 
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special  juiy  appeared;  and  neither  side  prayed  a  tales;       1T65. 
(though  the  defendant  had  a  warrant  for  a  tales  in  his        « 
pocket.)  ^^ 

The  question  was,  **  Whether,  upon  these  circumstances,    Ki<*hton. 
^^  the  defendant  was  obliged  to  pay  costs  for  not  going  on  to 
«  trial." 

Mr.  Filmer^  for  the  prosecutor,  urged  very  strongly,  **  That 
^*  he  was  obliged  to  pay  them.'' 

Mr.  Coxe  argued,  on  the  contrary,  that  die  defendant  had 
been  guilty  of  no  default;  and  that  ^<&  prosecutor  might  have 
prayed  a  ttUes^  if  he  had  thought  fit. 

Mr.  Filmer  replied,  that  they  were  not  provided  with  a 
Tvarrant  for  a  tales;  because  it  was  incumbent  on  die  defend- 
ant^ to  go  on  to  trial:  and  he  had  actually  a  warrant  m  his 
pocket,  but  would  not  use  it. 

The  Court  were  unanimously  of  opinion,  that  the 
defendant  had  not  been  guilty  of  such  a  default  as  could  ren- 
der him  liable  to  pay  costs  for  not  going  on  to  trial:  the  pro- 
secutor might  have  come  prepared  with  4  warrant  for  a  taiesy 
If  he  had  thought  proper. 

RULE^  &lS€flARGED. 


The  End  ofJSafiter  Term  1765.  5  G.  3. 

Trinity 
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iwd»y»  I  Rex  vers.  Edmund  ThbkdL 

June  1765. 

Jti^^B repreten-  T  TE  had  been  convicted  of  tn  assault  upon  Mary  AmeBa 

ofacriSiMir"'-^^  ^^fpenmf^  an  infant  under  ten  and  upwards  of  firt 

after  conviction,  years  of  9igty  with  intent  to  ravish  her. 

oentured. 

Cro.  Csr.  333.        Eight  of  the  jury  signed  a  paper  in  his  favour;  intimating 

their  disapprobation  of  the  verdict,  which  they  themselves  had 

g^ven. 

On  Tuesday  the  7th  of  May  last,  he  was  brought  up  and 
conunitted. 

Lord  Mansfield  then  expressed  great  dislike  of  sudi 
representations  made  by  jurymem,  after  the  time  of  delivering 
their  verdict.  It  might  be  of  veiy  bad  consequence,  to  listen 
to  such  subsequent  representations  contrary  to  what  they  had 
before  found  upon  their  oaths;  and  which  mig^t  be  obtained 
by  improper  ap]dications  subsequendy  made  to  them. 

Mr.  Justice  Wilmot  also  expressed  the  same  dislike 
of  such  subsequent  representations  made  by  jurymen  after 
their  departure  from  the  bar;  and  thought  they  ought  to  be 
totally  (Usregarded. 

Upon  Lord  Mansfield's  report,  it  af^ieared  that  the  chikl 
had  also  received  the  foul  distemper  from  him. 

He  was,  at  that  time,  only  committed  to  the  custody  of 
the  marshal. 

Mr. 
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Mr*  Justice  W11.MOT  now  pronounced  die  judgment       %76S» 
of  the  court  upon  him;  viz.  ^ 

To  be  set  in  and  upon  the  pillory  at  Charing-         '^• 
Crossy  for  an  hour,  between  Ae  hours  of  twehre   TEii-EStt. 
^ndtwo;  to  be  imprisoned  one  year;  to  find  se- 
curity ^mself  in  lOOL  and  his  sureties  each  in 
50h)  for  his  good  behaviour  for  ^uree  years;  and 
to  paj  a  fine  oi6s.B<L 

Rex  vers.  Osbom.  Mondsj,  10 

June  1765. 

MR.  i&rtan  shewed  cause  agsunst  quashing  an  indict-  Indictment  for 
ment  for  selling,  as  two  cluildiron  of  coals,  a  q^^^mtity  **J^^Jv*^?"^ 
defixtwe  b^  so  many  bushels  (in  the  indictment  specified)  of  ^q^  |^  i^g, 
that  quantity  wfaidi  a  bushd  ought  by  bw  to  contain.  quMittty, 

quashed  oo 
He  argued,  that  diis  is  tantamount  to  an  mdictment  for  motion.  SBac. 
9^m^kif  fake  measure;  and  distingaished  the  present  case  ^^*^' 
from  those  of  1  Sir  y.  S.  49f  •   Rex  v.  Gi^.  1  Ld.  Rttynu 
4M.  Rex  V.  Flmty  and  2  Soli.  %%7.  &  C* 

It  is  no  objection  to  an  indictment,  to  say  '^  That  a  civil 
"  action  might  have  been  brought:'*  for,  the  person  injured 
may  take  either  metliod* 

The  cfi^  of  Rex  v.  Marks  in  1  Ld.  Raym.  702.  was  an  in- 
dictment for  the  unlawful  taking,  vi  et  armis^  so  much  mo- 
ney (ten  pounds)  in  pecuniis  numeratis,  of  y.  S.  Mn  Eyre 
moved  to  quash  it,  because  an  action  lies:  sed  non  allocatur. 

Therefore  the  court  will  pot  quash  it  on  motion. 

Lord  Mansfield-^ A  man  may  be  indicted  for  sell- 
ing ty  foist  measure:  but  this  is  not  so  charged.^  If  it  had*  See  the  easei* 
been  charged,  "  That  he  sold  by  false  measure;  by  a  bushel'^  P^*»  ^  R«» 
"which  contained  but  so  much  whereas  the  legal  bushel ^^J^^ J' 
"  ought  to  contain  so  much;"  it  had  been  another  thing.        1125  to  ll3l! 

and  Rex  ▼. 
Mn  Justice  Wilmot  and  Mr*  Justice  Yat£s  bothDuntge  lisa  , 
coacanred.    The  latter  said,  it  was  only  a  declaration  turned  ^ndRex  yf. 
into  an  imtictment*  The  former  mentioned  Rex  v.  Leroisy  p.  r^|^7^>^ 
1755*28  G.  2.  in  this  court;  which  was  an  indictment  forbmn^indolker 
selling  as  gum-senega,  what  was  not  gum-senega;  and  that  cases  there 
judgment  was  arrested:  which  was  a  very  strong  case,  he^^^*^' 
.  said* 

[Many 
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1765.  [Many  cases  in  point  were  there  cited  by  Mr.  Serjeant 

Hewitt:  and  on  Friday  9th  May  1755,  his  rule  "  To  ar- 
"rest  the  judgment,"  was  made  absolute,  without  oppo-- 


Rex 


OsJ'oRN.       M^O»^] 


Lord  Mansfield— If  there  be  no  doubt  of  this  in- 
dictment being  bad,  it  is  better  for  the  prosecutor,  to  quask 
it  on  motion.  And  I  take  it,  that  it  ought  to  be  expressiu 
charged,  "  That  the.  defendant  sold  them  by  false  measurer* 
whereas  here,  it  is  not  expressly  charged,  but  only  left  to  be 
collected  by  implication. 

Mr.  Justice  Aston  thought  that  this  selling  short 
measure  instead  of  full  measure  was  worthy  the  attention  of 
the  legislature;  although  it  might  not  be  indictable  at  com* 
mon  law,  unless  charged  to  be  ^  fsdse  measure.  He  agreed^ 
that  this  indictment  hais  not  the  pit>per  averments. 

Mr.  Justice  Wilmot— The  reason  why  this  is  not  in- 
dictable, is,  because  it  is  in  every  body's  power,  to  prevent 
this  sort  of  imposition :  whereas  z  false  measure  b  a  general 
imposition  upon  the  public,  which  can  not  be  well  discover- 
ed. Yet  he  concurred  with  Mr.  Justice  Aston,  that  this  is 
an  inconvenience  which  very  much  requires  a  remedy. 

Per  Cur.  unanimously, 

Indictment  quasheI)* 


T 


Rex  vers.  Eunflem. 

'HIS  was  the  same  point  as  the  last:  and  therefore  the 
same  rule  was  made. 

Indictment  quashed. 

Rex  vers.  John  Storr, 

Indictment  will  C\^  ^^^  ^^^  ^7  ^^  ^^  Hilary  term,  Mr.  Serjeant  Hewitt 
not  Ue  for  »  V^  moved  to  quash  four  indictments,  being  (as  he  said)  far 
mere  civU  in-  private  injuries  only ;  though  laid  '*  vi  et  armis:*^  and  he  had 
Sniic.  Abr. 96.  * ™^«  ^  sheWcause. 

Mr.  Attorney  General  now  shewed  cause  why  these  four 
indictments  (which  he  said  were  for  forcible  entries  and  de- 
tainers) should  not  be  quashed. 

The 
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The  first  was  for  unlawfully  entering  his  yard>  and  digging       1 765. 
the  ground,  and  erecting  a  shed;  and  unlawfully  and  with         Z 
.  force  and  arms  putting  out  and  expelling  one  Mr.  Sweet  the  ^ 

owner,  from  the  possession,  and  keeping  him  out  of  the  po6-  Stohr. 
session  of  it. 

It  was  objected,  "  That  this  is  only  an  action  of  trespass 
^  converted  into  an  indictment." 

But  this  is  charged  as  an  unlawful  entry,  with  force  and 
armsy  upon  the  possession  of  Mr.  SweeU 

There  is  no  other  difference  between  this  case  and  *  Bex  v.  ♦  in  Easter 
Bathurst  andOthers^  Trinity  term  1755,  but  that  that  was  an  term  1755. 
entry  with  force  and  arms  into  a  dwellii>g-house  or  a  school-  ^^  ^  ^-  jT^®, 
house  with  the  appurtenances:  this^  into  a  yard  and  shed.        quash  that  in- 
dictment, upon 

An  entry  with  force  and  arms^  unlau fully y  upon  the  pos-  motion:  and  in 
session  of  another,  and  putting  him  out  of  possession,  is  an  J^inity  foUow- 
indictable  offence;  even  though  the  person  so  entering  has  a  lua^ment^or^ 
right.  And  the  court  can  not,  before  trial,  say  "  That  it  was  the  king,  upon 
*'  not  with  force  and  arms":  that  must  depend  upon  the  demurrer, 
evidence. 

Therefore  the  court  will  not  quash  these  indictments,  on 
motion. 

N.  B.  There  was  no  other  charge  of  violence,  in  the 
present  case,  besides  the  common  technical  term  of 
vi  et  armis* 

Mr.  Justice  Wilmot— In  four  of  the  counts  in  Rex  Cro.  Eliz.  4^1, 
V.  Bathurst  et  aL  "  Manu  fortP  (which  was  in  the  first)  was 
omitted:  and  it  was  holden,  "  That  any  sort  of  force  sufficient 
"  to  support  it  might  have  been  given  in  evidence,  by  virtue 
"  of  the  words  vi  et  armis;  though  if  no  such  evidence  should 
"  be  g^ven  upon  the  trial,  the  defendant  ought  to  be  acquitted." 

Mr.  Justice  Aston  mentioned,  that  he  took  Mr.  Jus- 
tice Den  I  SON  to  have  said,  that  "  Fi  et  armis.,  was  prima 

^^facie^  as  good  as  manuforti**^  §  §  According  to 

my  ov>n  note, 
hJB  words  were — "  This  is  laid  to  be  with  force  and  arms:  and  the  degree  of  the  force  must 
**  depend  upon  evidence." 

Mr.  Serjeant  Hewitt  and  Mr.  Caldecott^  contra^  argued  in 
support  of  the  motion. 

Vol.  IIL  3  O  They 
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1 766*  They  took  tiotice,  that  three  of  these  indicttnems  difier  fitom. 

^  the  fourth:  the  first  is  for  erecting  a  shed  £sf c. ;  the  Sd  fior 

^^  erecting,  &?c* ;  the  3d  for  cutting  a  bellfiy,  (which  in  Lincoln^ 

Sto'br.      *^re  means  a  stable :)  the  4th,  (which  they  did  not  object  to,) 

for  entering,  &?c.,  a  dweliing'-house;  and  vi  et  arms  and  with 

strong  handy  &?c. 

They  insisted  that  the  o£Fence  charged  in  each  of  the  foi^ 
mer  three,  respectively,  was  a  private  injury;  and  does  not 
at  all  concern  the  king  or  the  public;  and  therefore  was  not 
indictable.  To  prove  this,  they  cited  2  Hawk.  P.  C.  c.  25. 
p.  210.  And  Rex  v*  Thomlinsony  Tr*  9  G.  1.  for  entering  a 
close,  was  quashed. 

The  case  of  Rex  v.  Bathurst^  they  said,  was,  upon  the  hce 
of  it,  an  indictment  for  2i  forcible  entry ^  and  not  for  a  common 
trespass.  It  was  a  stronger  case  than  this :  that  was  against 
three  persons,  who  were  enow  to  make  a  riot;  this  is  only 
against  a  single  person:  Ma/ was  for  entering  a  ^/ro^/Zin^- 
houscy  and  puttinghimout  of  possession;  this  id  only  entering 
a  yard,  digging  the  soil,  ahd  erecting  a  shed. 

There  are  many  cases  prior  to  that  of  Rex  v.  Bathurst: 

Nil.  1 1  G.  2.  Rex  v.  Archer;  Pas.  22  G.  2.  Rex  v.  Cask;  Rex 

*  N.  B.  The       V.  Hide,  and  Rex  v.  Hide  and  another.  Tr.  22  and  23  G.  2.* 
three  last  rules 

solute^ithout  ^hc  converting  an  action  of  trespass  into  an  indictment  is 

defence.  Rex  attended  with  great  inconvenience :  it  makes  the  plaintiff  a 

▼.  Rawson,  witness  for  himself;  and  saves  costs. 

Tr.  1749.  -^                ^ 

V  p  but  th'e^        ^^*  Attorney  General,  in  reply — Let  them  demur;  that 
rule  was  cn-^     ^^  P^"^^  ^^Y  ^^  settled. 


Jargcd 


The  case  of  Rex  v.  Bathurst  must  govern  the  present  case. 
And  in  that  case  it  is  settled,  "  That  any  degree  offeree  and 
*^  violence  sufficient  to  support  an  indictment  may  be  given  it^ 
*^  evidence  under  the  vi  et  armisip^  which  contra^cts  the 
principle  laid  down  by  the  other  side. 

Every  battery,  every  breach  of  Ac  peace  is  indictable.  The 
party  injured  has  his  election  to  bring  an  action,  or  to  indict. 
Every  trespass  too  is  indictable,  if  it  comes  out  upon  the  trial, 
to  be  an  offence  against  the'king  and  the  public 

Rex  V.  Bathursty  was  only  vi  et  nrmis:  and  vi  et  armis  is, 
and  was  there  holden  to  be,  equipollent  to  **  toith  a  stronsr 
''haftd.'' 

It 
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'  It  18  «aid,  that  inthatca^se,  there  were  direc  dftfendaats;  1765. 

here,  only  one.  But  one  man  may  commit  a  breach  of  the  « 

peace;  though  not  a  riot:  he  might  be  armed  with  putohy  ^ 

for  aught  that  appears  to  the  contrary;  and  this  might  be,  Storr.' 
possibly,  proved. 

There  is  no  distinction  between  a  school-house,  ojr  even  a 
dwelling-house,  and  a  yard  or  a  stable. 

After  that  scdemn  resolution  in  the  case  of  Rest  v.  Bathursty 
an  indictment  of  this  sort  ougitf  not  to  be  quashed  inasum- 
mary  manner,  on  motion* 

Lord  Mansfield— -The  objection  to  the  fourth  in- 
dictment is  given  up.  The  other  three  stand,  all  of  them, 
upon  the  same  ground.  Nothing  but  the  vi  et  armis  implies 
force.  Every  force  and  violence  is  a  breach  of  the  peace. 

The  caae  of  Rex  y.  JBathurst  doe3  not  seem  to  me  to  lay  8  T.  R.  358. 
down  any  such  rule  as  "  That  vi  et  armis  alone  implies  euch 
*'  a  force  as  will,  of  itself  support  an  indictnfient.''  Ther^% 
the  fact  itself  naturally  implied  force;  it  was  turning  and 
keeping  the  man  out  of  his  dwelling-house;  and  dowe  ly 
three  people.  Three  of  the  judges  lay  a  stress  upon  that  cir-  .^ 
cumstance,  of  its  being  an  entry  into  a  dwelling-hotise:  and 
the  parties  who  framed  the  indictment  plainly  had  a  view  to 
indict  for  z  forcible  entry. 

As  at  present  advised,  I  should  think  the  present  case  with- 
in diose  that  justify  the  quashing. 

Coming  with  a  pistol^  though  possible^  is  not  to  be  mppond* 

If  there  be  no  doubt  upon  it,  there  is  no  reason  to  put  the 
defendant  to  more  expence. 

Mr.  Justice  Wilmot  thought  that  it  ought  to  appear 
to  be  an  indictable  offence:  for  otherwise,  in  cases  where 
there  was  no  malice,  the  defendant  might  be  put  to  A  gre^ 
expence  without  remedy  or  satisfaction^ 

The  cases  cited  shew,  ^^  That  such  indictments  have  been 
^^  quashed;*'  2nd  that  of  Rex  v*  jBaihurst  being  an  entry  into 
a  (ba^Hing'howkt  makes  that  case  no  Authority  in  tkisM 

But 
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1765.  But  this  case  stands  indifferent,  **  Whether  the  offence  is 

■ "  indictable  or  not  ;**  whereas  it  ought  to  appear  upon  the  face 
of  the  indictment  "  That  it  is  indictable." 


Rex 

V. 

Stour.  Therefore  he  was  for  quashing  these  three  indictmente. 

Mr.  Justice  Yates  concurred.  Sex  \.  Bathurst  was 
determined  upon  a  right  principle:  but  there,  iht  nature  of 
the  offence  appeared;  and  evidence  might  be  given  to  shew 
the  offence  to  be  indictable.  It  was  a  forcible  entry  into  a 
vo^s  private  dwelling-house^  by  three  people. 

But  in  ordinary  common  cases  laid  vi  et  armisy  we  are  not 
to  suppose  and  presume  swords  and  pistols,  or  any  thing  cri- 
minal and  indictable,  unless  it  be  charged.  Here  is  no  out- 
rage or  violence  charged  or  probable. 

Therefore  he  was  for  quashing. 

'  Mr.  Justice  Aston  likewise  concurred.  A  man  can 

not  be  indicted  for  a  bare  trespass.  In  a  case  of  Rex  v.  J  op- 
son  and  five  others ^  P.  25  G.  2.  B.  R.  All  the  cases  of  this 
sort  were  cited:  and  the  court  refused  to  quash  it  on  motion. 
The  distinction  there  taken  was,  "  That  there  were  numbers 
"  of  persons  unlawfully  assembled,  and  actual  force  charged;** 
*  It  was  an  and  therefore  that  indictment  was  not  quashed.* 
indictment 

against  John  Jopson  and  Jive  cihert  therein  named,  cliargingf  that  they  and  sereral  other 
persons  to  tlie  jurors  unknown,  uniavsfuUy  assembled,  to  disturb  the  peace  of  the  ^inf(;  andt 
being'  so  assembled,  the  six  defendants  ])articular]y  named,  with  jorce  and  arms,  at  (^c 
the  mine  of  black  lead  of  y.  B.  and  J.  S.  esauires,  did  unlawfully  break  and  enter,  and  60 
pounds  weight  of  black  lead  Isfc.  of  the  jjoods  and  chattels  ot  the  said  y.  B.  and  y.  S.  did 
unlawfully  take  and  carry  avioy;  against  the  peace  ISfc. 

Mr.  Clayton  m6ved  to  quash  it;  for  that  no  indictment  would  lie;  it  being  only  a  trespass, 
for  which  an  action  of  trespass  or  trover  might  and  ought  to  have  been  brought:  and  he 
cited  several  instances  where  indictments  had  been  very  lately  quashed,  because  the  mat- 
ter was  merely  actionable.  Many  of  these  have  been  already  mentioned:  others  were  Scot 
V.  Birkhead,  M.  11  G.  2.  Hex  v.  Neviball  (qu.  when.)  Rex  v.  Archer;  Rex  v.  Mason;  both  in 
Hil.  i!f  Pfs.  11  G.  2.  (but  both  were  without  defence?)  Rex.  v.  Jackson,  M  12  C  2.  Rex 
V.  Beaton  et  aL  Tr.  13  G.  2.  (quashed  without  defence.)  Rex  v.  Carnage,  H.  14  G.  2.  Rex 
V.  Coates,  H.  14  G.  2.  and  Rex  v.  Bateman,  the  same  term. 

The  Court  thought  it  to  be  such  a  sort  of  offence,  that  they  ought  not  to  quash  the 
indictment  upon  motion:  the  defendants  might  demttr,  if  Ihcy  thought  proper.  And  they 
were  unanimous  in  discharging  the  rule. 

In  Rex  i\  Bathurst^  the  ruling  reason  was  **  That  it  was 
"  a  dwelling-house:'*'*  and  there  would  have  been  no  occasion 
to  have  recourse  to  that  reasoning,  if  vi  et  armis  alone  had 
been  sufficient.  The  degree  of  force  ought  to  appear  upon 
the  indictment- 

If 
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If  it  was  a  matter  of  property^  it  ought  to  be  crotUy  tried,  1 765. 
as  was  done  in  a  case  of  Rex  v.  Wightwick^  tempn  Lord  Hard-         j^~     ~~ 
imcke.  So  in  another,  of  Rex  v.  Fry — (tried  by  the  name  of  ^ 

Fry  and  Wood — )  for  pulling  down  a  house  at  Tunhridge-  Stobk 
Welk. 

Therefore  I  think  the  three  indictments  which  have  been 
objected  to,  ought  to  be  quashed. 

Lord  Mansiield — Let  the   three  indictments  be 
quashed;  and  the  rule  be  discharged,  as  to  the  other. 

See  S.  P.  determined  accordingly,  post  p.  1 706.  Rex  v. 
AtJiins^  the  very  next  day  after  this;  and  Rex  v.  Giliety  on  the    . 
same  day;  and  pa.  1731.  Rex  v.  Bake  and  fifteen  others^  on 
the  last  day  of  this  term,  26th  June  1765.  * 


Goodright,  ex  dimiss.  Tyrrel,  vid.  vers.  Mead  and  Tuesday,  ii 

Shilson.  June  1765. 

THIS  was  a  special  case  in  ejectment,  from  the  last  Lent  Tenant  in  tail 
assizes  for  the  county  of  Devon.  It  was  tried  before  Mr.  "*^  ^l  *®"^ 
Serjeant  Bur  land:  and  a  verdict  was  found  for  the  plaintiff,  L  bariraiTrand 
subject  to  the  opinion  of  this  court,  on  the  foHowing  case.       sale,  pass  abase 

fee;adefeazible 
Case — John  Shilsony  the  father  of  the  defendant  Nicholas  estate  to  the  re- 

Shilson.  being  seised  to  him  and  the  heirs  male  of  his  body,  of  *^"'^  ^^  ^V^l. 
,  '  .       ?  .         ,  .J  , .         "^     .    , .  ,  ^'      firainee,  voidable 

the  premises  m  question,  the  remainder  to  his  own  right  hetrsj  by  the  issue  in 

by  lease  and  release  dated  24th  and  25th  October  1742,  pre-  tail. 

vious  to  his  marriage  with  Susannah  Smerdon^  conveyed  the  ^  '^*  ^*  ^'^^' 

same  to  trustees,  to  the  use  of  himself  for  life ;  remainder,  to 

the  trustees  to  preserve  contingent  remainders;  remainder,  '    '. 

to  the  use  of  the  said  Susannah^  for  her  life;  remainder  to  his 

first  and  other  sons  by  the  said  Susannah^  in  tail  male. 

The  marriage  took  effect;  and  they  had  issue  Nicholas  Shil- 
son  the  defendant  their  only  son. 

In  Trinity  t^rm  1761,  the  s^iAJohn  Shilson  suffered  a  com- 
mon recovery;  and  by  deed  dated  24th  June  1761,  he  de- 
clared the  uses  of  the  ssud  recovery  to  be,  to Lucas  his 

heirs  and  assigns;  in  trust  to  sell  the  said  premises,  and  out 
of  the  money  arising  therefrom  to  pay  and  discharge  certain 
debts  mentioned  in  the  said  deed;  and  to  pav  the  residue  of 

the 


Digitized  by  LjOOQ IC 


1704  Trinity  Term  5  Geo.  3.  B.  R. 

1765.       the  purchase  money,  or  reconvey  such  parts  of  the  premises 
GooDBiGHT  ^  fiho^dd  remain  unsold,  to  the  said  John  S/uhon  his  heirs 
cxdimiss.    or  assigns. 

TTRacTLL        j^g  gj^jj Lucasy  by  lease  and  release  dated  27th  and 

-j*^'  28th  October  1 763,  in  pursuance  of  the  trusts  of  the  said  deed 

and  ^odier  ^^"^  mentioned;  conveyed  die  said  premises  to  EBzabeth  Tyr- 
'  rell^  the  lessor  of  the  plaintiiT,  and  her  heirs. 

Hie  said  John  and  Susannah  Shihon  are  both  dead. 

The  question  is,  "  Whether,  upon  the  facts  stated,  the 
"  plaintiff  is  tntilled  to  recover  the  said  premises.'^ 

Mr.  Gouldy  for  the  lessor  of  the  plaintiff,  insisted  that  the 
purchaser  took  a  good  title  under  this  recovery. 

1st.  Hie  law  does  not  suffer  an  estate  limited  by  a  tenant 
in  tail,  to  commence  after  his  death^  to  take  effect. 

2dly.  The  limitations  under  ^e  setdement  in  1742,  are  in- 
eflfectual,  wrongful  and  void. 

3dly.  If  Ae  uses  are  void  in  their  creation^  they  cannot  be 
made  good  by  the  common  recovery. 

First---In  proof  of  the  first  position,  he  cited  Cro*  Jac.  and 
Lane;  and  Cro^^EIiz*  279yBlithemanv.  Blitheman;  2caA Moore 
683,  FreskwaUr  v.  Rois;  and  Teberton  51.  S.  C. 

Second  point-<-It  is  not  yet  well  settled,  '^  What  estate  the 
^^  releasee  or  bargainee  of  a  tenant  in  tail  tabes-"  See  10  Co* 
95.  &•  Edward  Seymor^s  case. 

But  these  limitations  are  wrongfid  and  void,  in  point  of 
form  as  well  as  in  substance.  The  tenant  in  tail  having  taken 
back  the  estate  to  himself,  he  can  do  no  more.  AU  farther 
uses  are  utterly  void. 

As  to  die  manner  of  operation  by  uses— 4ie  cited  Teh.  51. 
Freshwater  v.  RoiSy  and  Cro.  EUz*  279.  Blitheman  v.  BMthe- 
man;  Bro.  Feoffments  al  Uses  p.  29.  and  Sheppard*s  Touchstone 
of  Common  Assurances  509,  which,  he  said,  was  in  point  to 
the  present  proposition. 

Indeed  there  is  a  ^dictum  in  Machil  v.  Ciari^  which  is  con* 
4  V.  2  Salk.  trary  to  this."*  But  it  is  not  law;  nor  is  it  ift  att  mentioned  in 
rt9.  pi  1.         sevend  other  reporters  of  the  same  case. 

He 
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He  admitted  that  by  the  release,  a  defeasible  estate  passes        17'65# 

to  the  releasee:  but  denied  that  the  tenant  in  tail  can  limit  to  Qoodrioht 

himself  a  uie  for  life,  to  commence  after  this  limitation.  ^y^  dimiss. 

Tyrrell 

The  doctrine  cited  bomShepparcTs  Touchstone  is  in  point:  ^ 

for  the  present  case  is  'a  remainder;  which  lies  in  granty  as       Mead 

much  as  an  advowson  does.  -    and  Another. 

.  Thirdpoint— If  the  uses  are  void  in  their  creation^  a  com- 
mon recovery  cannot  make  them  good:  as  appears  by  the  case 
in  Cro.  Eliz.  895.  Bedingfield^s  case  and  Aat  of  Macful  v. 
Clark^  beforementioned. 

He  concluded  that  the  common  recovery  conveyed  a  good 
title  to  the  purchaser. 

Mr.  Justice  Wilmot — It  is  now  fully  setded, "  That 
*^  a  release  or  bargain  and  sale  by  a  tenant  in  tail,  will  convey 
**  a  basefee^  a  defeasible  estate,  to  the  releasee  or  bargainee:" 
though  it  must  be  allowed,  that  the  old  notion  was,  and 
even  in  Lord  Cokeys  time,  "  That  a  tenant  in  tail  could  not 
"convey  an  estate  longer  than  for  his  own  life."  But  that  ^ 

notion  is  now  over-ruled;  and  the  contrary,  settled. 

LcfRD  Mansfield— It  is  now  settled,  "Thatare- 
"  lease  or  bargain  and  sale  by  a  tenant  in  tail  gives  a  base  fee ^ 
"  voidable  by  the  issue  in  taiL"  This  is  the  principle  of  \  ♦  V.  SaUc.  619. 
Machil  V.  Clark:  and  many   subsequent  cases  have  been  5  ^^J^^J^^j^'jg 
grounded  upon  it;  particularly,  that  of  Stapilton  v.  Stapil-slc.  11  Mod. 
ton.^  19,  S.  C. 

f  In  chancery— 

Besides^  The  common  recovery  has  made  good  this  defea-  ^^®  ^  Atkyns  2. 
sible  estate. 

Either  ground  makes  an  end  of  this  question.  The  reco- 
very takes  off" the  fetters  of  the  statute  de  donis. 

JVfr.  Justice  Wilmot  concurred.  The  tenant  in  tail 
had  a  fee  originally:  and  a  common  recovery  leaves  him  a 
fee  again,  by  removing  the  bar  and  fetters  imposed  by  the 
statute.  When  the  bar  and  fetters  are  removed,  it  then  be- 
comes just  the  same  case  as  if  he  had  been  tenant  in  tail  ab 
initio^  And  though  formerly  it  was  doubted  "  Whether  a 
"tenant  in  tail  could,  any  otherwise  than  by  tl  feoffment^ 
"  grant  any  thing  more  than  for  his  own  life;^^  yet  it  is  now 
setded,  by  the  case  of  Machil  v.  Clark^  "  That  he  may^  by 
"  bargain  and  sale,  or  by  lease  and  release,  pass  a  base  fee*'' 

And 
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176^.        And  if  so,  it  is  in  his  power  to  limit  die  remainder,  as  he 

7T~~~~~  pleases.  And  it  makes  no  difference,  whether  it  is  limited  to 

ex  dimiss.     ^^^^  ^^^  ^^  ^^  bargainee  or  the  releasee,  of  to  a  stranger,  or 

Tyrrell     to  himself  for  life  with  remainders  over:  for  ^e  base  fee 

feeds  all  the  uses  that  are  limited  upon  it ;  till  avoided  by  the 

Mead        entry  of  the  issue  in  tail. 

Mr.  Justice  Yates — A  lease  and  release,  or  a  bar- 
gain and  sale  by  the  tenant  in  tail  is  not  absolutely  void;  but 
conveys  a  hasefee^  defeasible  by  the  entry  of  the  issue  in  tail. 
This  is  now  settled  by  the  case  of  Machil  v.  Clark:  and  many 
determinations  and  conveyances  are  founded  upon  it. 

Mr.  Justice  Aston  concurred. 

The  Court  were,  therefore,  unanimously  of  opinion, 
^^  That  the  recovery  eivured  to  the  uses  of  the  settlement^  and 
that  the  plaintiff  had  no  title." 

Judgment  for  the  detendant. 

Note — The  court  determined  this  case  without 
hearing  Mr.  Dunning^  the  counsel  for  the 

defendant. 

Rex  vers,  Atkyns. 

V.  ante,  p.  A   ^  indictment  was  quashed ;  being  the  same  point  with 

1698.  S  p.         xV   the  three  which  were  quashed  yesterday:  [V.  ante,  p. 

IntHctment  for    .  ^^«  n  ^  ^  ^      ^  '  *^ 

puUinpofftbe     1/03.J 

thatch  of  a 

fnan*s  dweUing-  N.  B.   This  was  for  pulling  off  the  thatch  of  a  man's 

liouse,  quashed.  dwelling-house;  he  being  in  peaceable  possession 

OI  It. 

Per  Lord  Mansfield  and  Mr.  Justice  Aston — 
This  is  within  the  distinction  taken  yesterday:  it  is  only  for 
puUing  off  the  thatch. 

Rex 
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Rex  vers.  GiDet. 

*HIS  being  an  indictment  like  the  4th  of  yesterday,  the  V.  ante,  ut  su- 
same  rule  was  made  in  this  case,  as  in  that :  viz.  P'"^*  f  "*J  a^so^he 

^  very  last  ppcced- 

That  the  rule  for  shewing  cause  why  it  should^"^  *^*^*  ^*  ^ 
not  be  quashed,  be  discharged. 

V.  post,  pa.  1731.  Rex  v.  Bake  and  fifteen  others^ 
on  the  last  day  of  this  temu  S*  P. 

Salvador  t;^.^.  Hopkins.  w  ^     ^     ^ 

*^  Wednesday,  12 

Heaton  vers.  Ruckcr.  ^^«  ^'^^ 

THE  questioa  at  present  debated  was,  **  Whether  there  PfJicyof  insur- 
"  should  be  new  trials  in  these  two  particular  actions  J"^  on  East 
**  upon  a  policy  of  insurance;'*^  which  had  been  tried  before  c?ude8*the*'  *"" 
L.ord  Mansfield^  at  Gmldhall;  where  a  verdict  was  found  for  chance  of  their 
the  plaintiff,  in  Mr.  Sahadorh  case:  and  for  the  defendant,  !^>"^.^^**»"f<^ 
in  Mr.  Rucker^»  case.  S'^r^'* 

But  there  were  nine  causes,  in  all,  upon  the  several  insur-  there.    ^^^*^ 
ances  of  this  same  East-ImUa  ship  the  Winchelse a,  (Cap-  3  Bac.  At>r.  59a 
tism  Howe  J  commander;)  which  were  tried  by  special  juries, 
at  different  times. 

The  charter-party,  bearing  date  the  20th  o(  August  1761, 
was  according  to  a /rrm^e^  form,  which  has  long  been  in  use: 
in  which,  amongst  many  other  provisions,  there  are  the  fol- 
lowing. 

^^  And  to  the  end  the  said  ship's  detention  and  stay  in  India 
**  and  her  demorage  for  the  same,  if  any  shall  happen,  during 
*'  her  present  intended  voyage,  may  be  ascertained^  it  is  cove- 
*'  nanted  and  agreed  by  and  between  the  parties  to  these  pre- 
'  ^^  sents,  that  in  case  the  said  ship  shall,  within  eight  months 
^  after  the  deliveiy  of  the  said  ship's  last  dispatches  from  En^ 
*'  glandy  arrive  at  her  first  consigned  port  in  the  East  Indies^ 
*'  China,  Mocha,  or  elsewhere  within  the  limits  granted  or  al- 
^^  lowed  to  the  said  company;  and  notice  be  given  thereof,  in 
**  writing,  of  her  arrival,  to  the  said  companv's  president, 
^^  agent,  or  chief  factor  there;  the  said  company  will  in  such 
*'  case,  in  four  calendar  months  afterwards,  or  on  or  before 
**  the  eleventh  day  of  February  which  shall  be  in  the  year  of 

V0L.IIL  3P  "our 
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'^  our  Lord  1763,  or  at  farthest  so  soon  after  as  the  said  shipf 
* "  making  all  reasonable  attenipts,  xnay  get  about  the  Cape  of 
"  Good  Hope  so  as  to  gain  her  passage  home  the  same  season, 
^^  lade  or  cause  to  be  laden  on  board  the  S2^id  sbq^.  at  some 
"  ports  or  places  in  the  said  Eaat  {ndies^  China^  or  elsewhere 
"  within  the  said  limits,  for  England^  so  much  goods  and 
"  merchandizes  (including  therein  the  said  tons  of 

**  iron  kintlage)  as  the  said  ship  can  conveniently  stow  and 
"  carry  in  her,  in  manner  as  aforesaid^  as  sh2^1  amouht  in  the  , 
*'  whole  and  together  to  the  quantity  of  484  tons;  but  in  de- 
*'  fault  of  loading  the  said  ship  within  the  space  of  four  calen- 
'^  dar  months  after  such  arrival  and  notice  given  as  aforesaid, 
^^  the  said  ship  shall  from  thenceforth  enter  into  demorage  of 
'^  20L  3s»  4d.  a  day  for  so  long  a  time  as  she  shall  be  detained 
^^  in  Indiaj  Chlna^  or  elsewhere  within  ^e  said  limits,  in  the 
**  service  and  employment  df  the  said  company.  And  further- 
^  more,  if  the  said  ship  shall,  within  the  satd  ei^t  months 
^^  after  she  shall  be  dispatched  iYom^ngUmd  as  aforesaid^  ar- 
>^  rive  at  such  port  or  place  to  which  she  diall  be  consigned^ 
*^  and  give  sudi  notice  as  a£Dresaid«  and  yet  is  not  diapaiu^hed 
^^  for  England  within  the  said  four  cs^endar  months,  or  the 
"  the  said  eleventh  day  of  February^  or  so  soon  after  that  dip 
"  said  ship  (making  all  reasonable  attempts)  may  get  about 
"  the  Cape  of  Good  Hope  so  as  to  gain  her  passage  home  the 
"  same  season;  nor  detained  by  virtue  of  the  next  ensuing 
*'  or  following  proviso  or  covenant;  then  die  said  united  com- 
"  pany  or  their  assigns  sjhall  allow  or  pay  unto  the  said  part- 
'^  owners  and  master  ^our  months  demorage  commencing 
"  from  the  said  eleventh  day  of  February^  after  the  rate  of 
^^  20/*  Zs.  4^.-a  day,  for  and  in  consideration  of  the  pas^^ge 
^^  so  lost,  and  her  stay  in  India^  after  the  said  eleventh  day  of 
^^  February:  but  in  such  case,  no  other  demorage  shall  be 
^^  paid  in  respect  of  the  said  ship's  stay  after  the  said 
"  eleventh  day  of  Febrimry.  And  contrariwise,  if  the  said 
"  ship  shall  not  arrive  at  her  <irst  consigned  port  within  the 
^^  space  of  eight  months  after  such  dispatches  delivered  as 
^^  aforesaid,  that  then  the  said  company  shall  load  the  said 
^^  ship  as  aforesaid,  within  four  mondis  after  such  her  arri- 
"  val,  and  such  notice  given  thereof  as  aforesaid;  or,  in  de- 
^  fault  thereof,  the  said  ship  shall  enter  into  the  demorage  of 
^^  20/.  Zs.  Aid.  a  day,  immediately  after  the  expiration  of  die 
^  said  last  mentioned  four  calendar  months,  for  and  during 
-^^  such  time  as  she  shall  be  detained  by  the  said  company's 
^^  presidents  or  factors,  in  the  service  and  employment  ct 
^^  the  said  company  within  the  limits  aforesaid :  but  then 
"  the  said  ship- shall  not  have  any  further  or  greater  allow- 

"ance, 
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•*  aiice,  though  she  be  nbt  di8{>atched  so  soon  ds  to  save  her 
**  passage  that  seasoi^,  tiian  four  months  demorage  only  in  ' 
•*  consideratkm  of  the  passage  so  lost,  and  her  stay  in  Incfia 
**  CM-  elsewhere  abroad  on  that  accbunt;  nor  shall  such  four 
♦*  months  demorage,  for  the  loss  of  such  passage,  be  allowed, 
**  if  the  said  ship  be  by  virtue  of  the  said  next  ensuing' proviso ' 
**  or  covenant  detained  in  the  said  company's  service,  or  if  she 
**  be  dispatched  within  the  said  last  mentioned  four  months, 
**  unless  it  evidently  be  made  appear,  to  the  satisfaction  of 
•*  the  court  of  directors  for  the  time  being  of  the  said  United 
**  Company,  that  the  said  ship  was  hindered  from  her  arrival 
**  in  time  at  her  first  constgned  port,  by  unavoidable  acci- 
"  dents  only.  Frovid£d  always,  and  it  is  hereby  covenanted 
•*  and  agreed,  that  the  said  company's  presidents,  factors  and 
^*  agents  shall  have  liberty  to  detain  the  saidship^  after  the 
**  said  eleventh  day  of  February^  in  their  employment,  in 
*•  trade,  and  also  in  warfiare;  and  shalt  have  liberty  to  let  out 
**  the  said  ship  to  freight^  for  the  said  company's  sole  benefit, 
**  for  so  long  time  as  they  pleas^;  so  as  such  detention  be  sig- 
"  nified  in  writing,  and  doth  not  exceed  twelve  months  from 
*^  the  said  eleven  A  day  of  February^  and  so  a^  the  said  ship 
"  be  dispatched  in  a  proper  season  to  save  her  next  year's 
**  passage:  in  which  case,  the  said  company  shall  pay  demor- 
**  age,  for  and  duringthe  term  of  her  detention,  after  the  afore- 
^  mentioned  rate  of  20/.  3*.  4</.  a  day,  till  she  shall  after- 
"  wards  be  dispatched  from  her  last  lading  port,  or  the  ex- 
**  pircttion  of  the  said  twelve  months,  which  shall  first  happen. 
•*  But  after  the  said  twelve  months  are  expired,  the  said  ship 
•*  may  return  for  England;  and  the  said  company  shall  not  be, 
•*  liable  for  any  farther  demorage,  or  any  damage  that  may 
**  accrue  by  her  detention  after  that  time:  and  in  case  all  or 
**  any  part  of  the  said  ship's  lading  shall,  after  the  expi- 
.** ration  of  the  said  twelve  months,  be  wanting,  yet  die, 
•*  said  company  do  agree,  that  the  said  ship  may  then  return 
"  for  En ff land;  the  master  having  first  made  legal  demand, 
"  thirty  days  before  his  coming  away,  and  due  protest  for 
**  want  of  the  said  lading.  And  furthermore  it  is  agreed, 
•*  that  if  the  said  ship  shall  arrive  at  her  consigned  port  with- 
•*  in  eight  months  aner  delivery  of  the  said  ship's  dispatches 
"  as  aforesaid,  and  shall  not  on  or  before  the  said  eleventh 
•*  day  of  February  1763  be  dispatched  for  England  as  afore- 
•*  said,  then  the  said  United  Company,  their  presidents, 
**  agents,  factors,  or  assigns,  shall,  over  and  above  the  value 
**  of  the  said  490/.  sterling  beforementioned  to  be  allowed  to 
•*  be  carried  out,  supply  unto  the  master  of  the  said  ship  for 
"  the  time  being,  so  many  pagothas,  rupees,  or  pieces  of 
**  eight,  dollars,-  or  other  coins,  as  need  shall  require,  for 
**  buying  victuals  or  other  necessarv  provisions  for  the  said 
*    ▼  "ship, 


1765. 


Salvadoa 

V. 

Hopkins. 
Heaton 

RUCKEB. 
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"  "  ^ip,  not  exceeding  the  value  of  thrce.hundted  d(ollar»  liar 
^^  every  one  hundred  tons  the  said  ship  is  let  for;  valuing 
^^  the  money  so  supplied,  at  six  shillings  and  six^pence  a-piece 
^^  of  eight  or  dollar  in  time  of  peace^  and  seven  shillings  and 
"  six-pence  in  time  of  war  j  and  in  ihe  same  proportion,  for 
^  pagothas,  rupees,  and  odier  coins*  And  in  case  the  said 
**  ship  shaU  not  be  dispatched  by  the  said  company's  presi- 
^^  dents,  agents,  or  chiefs  in  council  aforesaid,  on  or  before 
^'  the  eleventh  day  of  February  1764,  then  the  said  persons 
♦'  who  shall  so  J^eep  the  saidship^  shall,  over  and  above  die 
^'  said  sums  of  money  before  mentioned,  furnish  and  lend  die 
"  master,  or  the  master  for  the  time  being,  if  he  desires  it, 
"  so  many  pagotbas  or  rupees  more,  not  exceeding  the  va- 
"  lue  of  300A  sterling  for  every  hundred  tons  the  said  ship 
^^  is  let  for,  as,  upon  a  survey  to  be  taken  as  before  directed, 
^^  shall  appear  necessary  to  enable  the  said  ship  to  proceed  for 
*^  England;  so  as  the  whole  of  the  money  so  furnished  be  ac- 
^^  tuaUy  laid  out  in  necessaries  for  the  said  ship;  valuing 
^  each  of  the  said  pagothas  at  nine  shillings,  and  each  of 
*^  the  said  rupees  at  two  shillings  and  six  pence:  both  which 
**  monies  so  supplied,  with  the  advance  of  40/.  for  every 
^^  lOOL  on  the  last  mentioned  supply  of  pagothas  and  rupees, 
^^  for  and  in  consideration  of  the  risque  of  the  said  ship's 
^^  return  for  England^  shall  be  paid  or  (at  the  company's 
^^  choice)  allowed  them  out  of  the  freight  and  demorage  pay- 
^^  able  by  virtue  of  these  presents.  And  if  the  said  ship  shall, 
^  by  written  orders  from  the  said  company,  be  detained  at 
"  Satni  Helena  or  any  other  port,  to  stay  for  convoy,  in  such 

/'  case  the  ssud  company  shall  allow  the  said  part-owners  and 
"  masters  two-third  parts  of  the  demorage  a-day  before  agreed 
^^  on,  for  every  day  she  shall  be  so  detained:  but  no  allow* 
"  ance  shall  be  made  to  the  said  part-owners  or  master  on  ac- 

^  **  count  of  the  said  ship's  keeping  company  with  any  other 

""  of  the  company's  returning  ships.  But  the  said  company 
**  shall  not  allow  or  pay  any  demorage  for  the  time  that  the  , 
^^  said  ship  shall  take  up  in  amending  any  defects:  and  fur- 
^*  ther,  if  by  the  time  taken  up  in  repairmgany  defects  in  the 
"  said  ship,  she  should  exceed  the  times  respectively  limit- 
"  ed  for  her  stay  in  the  East  Indies^  China^  ix  other  the 
"  limits  aforesaid,  or  should  thereby  happen  to  lose  her  pas- 
"  sage  for  England^  the  said  company  shall  in  such  case  pay 
"  no  demorage  for  such  time  so  lost  by  repairing  or  amending 
"  any  such  defects,  or  for  the  passage  lost  thereby;  except 
*'  and  PROVIDED  nevertheless,  and  it  is  hereby  agreed,  that 
"  if  t\it  said  ship  be  detained  in  the  company* s  service  longer 
"  than  the  said  eleventh  day  of  February  which  shall  be  in  the 

**  year  X  764,  and  by  reason  thereof  shail  have  need  of  being  re- 
^^  paired,  that  then  the  said  company  shs^l  pay  or  allow  demo- 

"  rage 
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The  dates  of  the  facts  were  as  follows— 


^  rage  after  the  rate  aforesaid,  for  every  day  the  said  ship        1765. 
**  shall  be  so  repairing,  so  as  the  same  do  not  exceed  thirty-    § .  ^y^^^i^ 
"days.''  '    ^     , 

Hopkins. 
Hbatoh 
1762.   March  25th    The  ship  sailed.  v, 

RUCKXB. 

Sept.  19th    l%e  arrived  at  Bombay. 

Nov.  4th     She  left  Bombay  the  first  time. 

176Z*     March    5th    She  arrived  at  Coibi^a,  in  JS^nj^o/. 

28th  The  Presidency  and  Council  of  Bengal 
entered  into  a  new  agreement  with  the 
captain;  reciting  ^^  That  the  charter- 
"party  would  expire  on  the  11th  Pf- 
^^oruary  1764:  but  that  the  president 
^^  and  council,  finding  it  expedient  to 
^^  detain  the  ship  in  IndtOy  and  desir» 
"  ous  of  having  the  time  limited,  in  the 
**  charter-party,;>ro/97^e^,  i^c.^'^ — ^Thc 
indenture  therefore  witnesseth,'  that 
the  captain  lets  the  ship  to  freight,  for 
one  whole  year  from  die  said  11th  of 
February  1764,  &fc. 

July        The  ship  arrived  at  Bombay ^  a  second 
time. 

Dec.  1 1th  She  left  Bombay^  to  go  to  Bengal. 

1764.  She  arrived  at  5e«^a/. 

March  19th  The  ship  left  Bengal^  to  go  to  Bombay. 

21st  The  ship  was  lost. 

April  3d  Mr.  Hume  received  a  letter  from  the 
captain,  dated  14th  April  1763,  inclos- 
ing a  copy  of  the  new  agreement: 
which  letter  was  publicly  read  in  a 
co£Fee-house. 

April  4th  Some  insurances  were  made  by  Mn 
Hume. 

yulylY^  Other  insurances  were  made  by  Mr. 
Hume.  All  the  other  insurances  were 
made,  after  die  captain's  letter  of  14tK 

April 
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ir64f.  October  9ih 


Jfril  ir(S3  was  receiTed^  mji  fMSsAf 
read  in  a  cofiee-bouBC 

An  account  was  received  in  London^  of 
the  ship's  loss.  AU  the  policies  had 
this  description — ^*'  At  and  from  Bert" 
^^g'olj  to  any  ports  or  places  where  and 
**  whatsoever  i|i  the  Emt- Indies^  China^ 
**  Persia^  or  elsewhere  beyond  the  Cape 
^^  of  Good  Hope  J  forwar&s  and  back- 
^^  wards  and  during  her  stay  at  each 
^^place^  until  her  arrival  at  London;  on 
^^  mcmey  advanced  or  to  be  advanced 
^^  for  bUb  drawn  by  the  captain  for  the 
**  use  of  the  ship  Winchekeay  and  for 
^^  account  of  the  owner;  and  upon  mo- 
^^  ney  axhranced  or  to  be  advanced  as 
"  absence^nioney,  to  pay  the  ship's 
*^  company;  all  or  either,  as  interest 
^' shall  appear;  sit  ^  per  cent  J*^ 

The  underwriters  insisted,  that  the  policies  were  void,  be- 
cause at  the  time  of  underwriting,  they  were  not  expressfy 
told  of  the  new  agreement  "  To  detain  the  ship  in  ImBa  for  a 
**  year  longer  than  the  enlarged  time  provided  for  by  the 
"  charter-party,  which  expired  on  the  1 1th  of  February  1764." 

The  causes  were  at  frst  tried  with  different  success:  but 
all  the  nine  verdicts  were  at  last  uniform,  for  the  plajntiffii, 
the  insured  against  the  underwriters* 

The  reasons  which  governed  the  court  on  granting  or  refos* 
ing  new  trials  were^ — that  the  underwriters  are  boutid  andpre^ 
sumed  to  inaw  the  course  of  die  East^India  trade,  the  terms  of 
the  charter-party,  and  the  destination  of  the  //uiia  ships  (which 
are  under  the  direction  of  the  company y  and  not  of  tneir  own- 
ers:)—-that  the  charter-party  is  z  printed  fonn,  of  a  very  long 
standing — that,  besides  the  liberty  thereby  given,  "  To  pro- 
"  long  the  ship's  stay  for  one  year,"  it  is  very  common^  by  a 
new  agreement,  to  detain  her  a  year  longer;  Tfor,  no  ship 
comes  home  in  ballast;)  and  the  longer  a  ship  is  kept,  the 
more  beneficial  it  is  to  the  owners* — ^That  the  words  of  the 
policy  are  adapted  to  thi^  tisage;  being  without  limitation  of 
time  or  place;  and  without  any  reference  to  the  first  voyage 
particularly  mentioned  in  the  chartei^party.— The  terms  of  the 
policy  precisely  ^^cri^^  the  risque,  in  it's  utmost  latitude;  and 
necessarily  extend  to  every  prolongation  of  stay,  ahd  every 

country- 
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coii«lrjr*voyiigef— That  ^iiy  of  Ae  defendants  migrht  has>t 
leeurmd  at  thc-JwHorhouBe  aU  that  was  to  be  known. 

No  mention  was  made,  or  question  asked,  at  the  time  of 
underwriting, "  When  the  ship  was  chartered;"  "  When  she 
"  sailed  from  England;^  "  When  she  arrived  in  India;  Whe- 
*'  ther  she  was  continued  a  year^  according  to  the  proviso  in 
^^  the  printed  diarter-^party;"  and  yet  her  continuance  in  the 
East  mdks  depended  on  all  diese  facts. 

If  they  ought  necessarily  to  be  disclosed^  the  policy  was 
voidj'to  the  knowledge  of  the  underwriters,  at  the  time  they 
took  the  premium. 

The  chance  of  her  stay  is  ^f  of  the  risques  insured. 

The  evidence  in  all  the  causes  was  very  strong,  ".That  her 
"  staying  a  year  longer,  ifknowny  would  not  have  varied  .the 
^''premium/* 

Ihis  ship  was  insured  at  the  same  premium,  qfler  the  pro- 
longation of  her  stay  in  India  was  known. 

None  of  the  defendants  desired  to  be^^  after  they  knew 
that  an  account  of  the  new  agreement  "  lo  prolong  her  stay 
"  for  a  year  longer^'  had  been  received  in  England  upon  Ae 
3d  of  April  1764:  which  was  notorious  to  them  all,  before 
the  intelligence  of  her  loss^  which  came  in  the  October  fol- 
lowing. 

So  diat  f/tfaere  had  been  any  force  to  the  objection,  it  would 
have  been  xvaived  by  the  acquiestence  of  the  underwriters^ 
ofter  they  were  fully  apprized  of  the  whole. 

The  nine  causes  were  these:  1st.  Heatpn  v.  Rucker;  2d.  SaU 
vaJar  v.  Hopkins;  3d.  Hume  v.  yebb;  4th.  Hume  v.  TidsweU; 
^th.  Black  v.  Boehm;  6th.  Black  v.  hinys  ;  7th.  Hume  v.  Da 
Costa;  8di.  Black  v.  Bond;  9th.  Hume  v.  Boehm.  No.  1.  was 
tried,  the  first  time,  on  26th  February  1765;  and  a  verdict 
found  for  the  defeJidani:  it  was  tried,  a  second  time,  on  10th 
Juki  1765;  and  a  verdict  found  for  theplaintijl  No.  2.  was 
tried  on  26th  February  1765:  and  a  verdict  was  found  for  the 
flaantiff.  No.  3.  was  on  2ftth  February  1765;  and  a  verdict 
found  for  the  plaintiffs  the  defendants  notmaking  any  defence. 
No.  4,  5,  and  6.  were  verdicts  for  the  plaintiffs  without  de- 
^^^^^^9  given  at  the  same  time  with  No.  3.  No.  7.  was  tried 
on  1st  March  1766:  and  a  verdict  for  the  ;^/a/>it/^  No.  8.  was 
on  4th  July  1 766:  and  a  verdict  for  ihtplaintifflNo.  9.  {Hume 

V.  Boehm} 
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V.  Boehm)  was  tried  on  4th  July  1766:  a  verdict  was  found 
"  for  the  defendant f  and  a  new  trial  moved  for  on  Friday  the 
7th,  and  granted  on  Monday  the  24th  of  November  1766.  It 
was  accordingly  tried  a  second  time,  upon  the  5th  of  May 
1767:  and  the  jury  found  a  verdict  for  xhit  plaintiffs  without 
going  from  the  bar. 

As  these  causes  are  very  much  blended  together  in  their 
nature  and  circiunstances,  I  take  the  matter  up  here  (dioug^ 
anticipated  in  point  of  time;)  and  include  the  whoie  of  the 
motions  for  new  trials  in  all  these  causes,  in  one  single  report. 
Perhaps,  the  best  method  of  rendering  the  whole  matter  clear 
and  intelligible,  would  have  been,  to  have  begun  with  Lord 
MansfiehTs  report  in  this  last  cause  of  Hume  v.  Boehm;  which 
gave  the  exact  history  of  all  the  rest,  and  particularized  the 
evidence:  but  the  great  length  of  such  a  report  might  have 
been  objected  to. 

These  two  causes  of  Salvador  v.  Hopkins^  an^  Heaton  v. 
jRucier,  being  so  very  nearly  connected  with  each  other,  were 
taken  up  together,  and  argued  jointly,  as  if  they  had  been  but 
one  single  cause. 

On  Friday  17th  of  May  last,  they  were  argued  by  Mr. 
Morton,  Mr.  Coxe,  Mr.  Walker^  Mr.  Dunning,  and  Mr.  Hea- 
ton,  on  behalf  of  the  plaintiffs;  and  by  Sir  Fletcher  Norton 
(Attorney  General)  for  the  respective  defendants,  in  bodi 


causes. 


The  Court  took  time  to  advise. 


Lord  Mansfield  now  delivered  the  unanimous  opuii<ni 
of  the  court,  "  That  there  ought  to  be  a  new  trial  in  the  case 
"  of  Heaton  v.  Rucker;  but  not  in  that  of  Salvador  against 
**  Hopking.'' 

They  thought  the  usage  of  the  East  India  Companies  trade 
^md  the  course  of  their  voyages,  to  be  in  fact  so  notorious,  and 
so  well  known  both  to  the  insurers  and  the  insured,  that  they 
must  be  supposed  fully  apprized  and  sufficiendy  conusant  of 
it;  and  that  the  obligation  of  this  policy  is  to  be  taken,'from 
the  words  of  the  charter-party,  ^which  refer  to  the  usage,) 
and  the  usage  of  these  voyages,  m  the  same  manner  as  if  it 
was  expressly  inserted  in  the  policy. 

l^is  lordship  entered  into  the  reasons  of  their  determina- 
'don  in  these  two  causes  with  more  particularity  than  may  be 
necessary  here  to  specify;  as  I  have  already  mentioned  those 
which  seemed  to  govern  their  general  determination  in  all  the 
nine  causes. 

The 
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V      The  Court  esteemed  this  to  be  the  most  convenient  1765. 

way  of  determining  this  question;  because  whoever  shall  Salvador 

hereafter  insure  on  an  East  India  ship,  will  know  that  he  in-  -v, 

sures  the  contingencies;  and  may  take  proper  precaution  Hopkins. 

against  them,  if  he  will:  whereas  if  every  person  insured  Heatoh 

should  be  obliged  to  open  to  the  insurer  all  the  grounds  of  his  v, 

expectations  about  the  ship^s  continuance  in  the  East  Indies^  Ruckb  . 
or  coming  to  England^  it  might  produce  great  litigation  and 
confusion  in  cases  arising  upon  these  East  India  policies. 

The  Rules  then  made  were,«-That  in  Salvador  v*  HopkinSy 
there  should  be 

No  new  trial: 

But  in  Heaton  \.  Rucker^ — ^There  should  be 

A  new  trial* 

The  cause  of  Hume  v.  Boehm  was  not  tried  till  long  after 
this  determination  in  these  two  causes'*^:  and  the  verdict  being  *  V.  tnte«  ^ 
for  the  defendant,  Mr.  Morton  moved,  upon  the  7th  of  No^  ^^^^ 
vember  1766,  on  behalf  of  the  plaintiff,  for  a  new  trial;  the 
verdict  being,  as  he  alledged,  contrary  both  to  law  and  evi- 
dence: * 

Rule  to  shew  cause. 

On  Monday  the  24th  of  November  1 766,  Sir  Fletcher  Nor- 
ton shewed  cause. 

The  great  question  was,  **  Whether  the  circumstances  of 
*'  the  case  and  the  facts  were  suMviently  communicated  to  the 
"  underwriter^  at  the  time  of  his  underwriting  the  policy." 

The  Court  thought  they  were. 

They  held  that  the  understanding  of  the  policy  must  depend 
upon  the  course  and  usage  of  the  East  India  trade;  and  con- 
ceived it  to  be  contradictory  to  the  policy,  to  say,  "  That  the 
"  underwriter  did  not  underwrite  for  a  country-voyage;"  and 
were  unanimous  in.  making  the  rule  absolute,  for  a 

New  trial. 

This  cause  of  Hume  v.  Boehm  was  tried  the  second  time, 
upon  the  5th  of  May  1767:  and  the  jury  ioimd  a  verdict  for 
the  plaintiffy  without  going  from  the  bar. 

Vol.  IIL  3  Q  Rex 
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1765.  , 

Thursday,  18    Rex  vcfs.  Robert  Hann  and  John  Price,  Justices  of 
June  1765.  p^^^  ^^^  ^j^^  Burrough  of  Corfe-Castle. 

Information        ^^  AUSE  was  now  shewn  against  an  information  which 

justices  of""**  V-/  had  been  prayed  against  them,  for  a  misdemeanor  in  the 

peace,  for  refu-  execution  of  their  office,  as  justices  of  the  peace  for  the  said 

■ingf  to  mntnle  burrough,  in  refusing  to  grant  a  licence  to  sell  ale ^  to  one  In* 

hcencefrom       aram  an  innkeeper  in  that  burrough;  merely  from  a  motive 
motives  of  re-    ^~  *       .       i  •       i»     l      •       •   •      j  •  icj     -^ 

sentment.  (?/ RESEKTMEMT'agamst  him,  for  havmgjomed  m  an  affidavit 

made  in  support  of  the  interest  which  was  adverse  and  oppo- 
site to  that  which  was  espoused  by  these  tWo  justices  and 
their  friends. 

Their  defence  was,  that  they  did  not  act  from  any  resent- 
ment, or  other  corrupt  motive;  but  solely  because  Ingram 
was  an  improper  person,  and  had  kept  a  disorderly  house, 
and  continued  to  keep  it  after  full  notice  to  the  contrary;  and 
in  particular,  that  he  encouraged  gaming  and  cock-fighting  at 
his  house. 

*  Lord  Mansfield — ^The  Court  should  never  interpose 
to^(^  R*  ^^^    against  magistrates,  *  unless  they  have  acted  from  bad  mo- 
Young  and        tives  and  mala  fide;  especially  in  such  a  case  as  this,  where 
Pitts,  Etqw.      diey  are  entrusted  with  an  absolute  discretion*   But,  for  diat 
very  reason,  this  is  the  strongest  case  for  the  interposition 
of  the  court,  if  it  appears  that  they  have  acted  upon  corrupt 
motives. 

^it  appeared  clearly,  that  this  man  did  keen  a  disorderly 
house,  it  would  be  a  reason  against  the  court  s  interposing 
against  the  justices.  But  this  does  not  clearly  appear. 

Upon  the  whole,  he  thought,  and  by  a  full  discussion  of 
the  affidavits  shewed  why  he  thought  the  charge  upon  die 
justices  was  not  satisfactorily  answered  by  them:  and  he  de- 
clared it  to  be  of  very  dangerous  consequence,  to  permit  the 
due  discretion  of  the  jusdces  to  be  influenced  by  conside- 
rations of  this  kind. 

The  Court  thought  it  a  proper  case  for  an  infonna- 
tion:  and  made  the 

Rule  absolute. 

V.  post,  (pa.  1786.)  20th  Nov.  1765. 

Evelynj 
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EveJjrn,  Bart  Executor  of  Sir  John  Evelyn,  Bart.     Friday,  u  June 
vers.  Chichester,  Esq;  ^''^^• 

'HIS  was  a  special  case  from  Surrey  assizes.  ^^''^  ''^ ^^J'^' 

^  **  may  maintain  an 

action  against 

It  was  an  indebitatus  assumpsit  ^  wherein  the  plaintiff  declared  holder  "when^he 
as  executor  to  his  father,  for  150/.  assessed  for  a  fine  fot  the  comesV  age, 
admission  of  the  defendant  to  a  customary  tenement  called^^^r  fiji^  o*^  ^*» 
Daniels,  within  the  manor  of  Abing'er,  of  which  Sir  y.  i:.£g  W^oon- 
the  father  was  lord:  which  customary  tenement  consisted  of  age. 
a  large  capital  mansion-house  and  a  ^wai/ parcel  of  land,  which  Cro.  Jac.  494. 
Aind  was  let  for  71.  a-year,   subject  to  land-tax,  quit-rents  ^  ^^'  ^*^'  ^^^• 
and  other  out-goings;  but  the  mansion-house  had  been  unlet 
from  the  time  of  the  admission  of  the  defendant  to  the  time 
of  the  action  brought;  Mr.  Chichester^s  agents  not  being  able 
to  let  it,  though  it  was  advertised  for  that  purpose. 

*  On  the  trial,  it  was  proved,  that  Sir  y.  E.  the  father  was 
lord  of  the  manor.  That  on  presentment  of  the  ^eath  of 
the  defendant^^  father  John  Chichester ^  who  died  seised, 
three  proclamations  were  made  for  the  defendant  to  come 
in  and  be  admitted.  That  on  the  4th  of  March  1?47,  the 
defendant  was  admitted  to  the  said  customary  tenement,  in 
person;  and  the  guardianship  committed  to  Sir  Roger  Nexvdi- 
gate  and  John  Ludford,  esq;  they  rendering  an  account: 
and  upon  such  admission,  a  fine  was  duly  assessed,  of  150/. 
payable  on  the  12th  day  of  April  then  next  following,  at  the  ' 
mansion-house  called  Abinger  Court,*  being  the  like  sum  as  was 
stssessed  for  a  fine  on  the  last  admission  of  the  defendant's 
father.  That  the  defendant  was,  at  the  time  of  his  admission,      ^ 

of  the  age  of  6  years  or  thereabouts.  That  the  said  Sir 
y.  E.  the  father  lived  about  1 6  years  after  the  said  admission ; 
and  then  died:  and  about  two  years  after  the  defendant  came 
of  age,  this  action  was  brought  against  him  by  the  plaintiff,  as 
executor  of  his  father,  for  the  said  fuie;  the  defendant,  his 
guardians,  or  their  under-tenants  having  been  in  possession  of 

•  die  premises  from  the  time  of  his  admission  to  the  time  of 
commencing  the  action.  The  under-tenant  had  paid  the  quit- 
rent  as  it  became  due,  (though  he  said  he  had  no  direction 
to  do  so,)  up  to  the  present  time. 

The  jury  being  of  opinion  "  That  the  fine  was  a  reason- 
"able  one,"  found  a  verdict  for  the  plaintiff,  for  150/.  but 
subject  to  the  opinion  of  the  coiut  on  the  following  ques- 
tion— 

-    Question- 
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I 


1/65.  Question — ^  WheAer  thi»  action  will  lir  against  the  dc- 

EvELTN      "fendant;  he  being  a  minor,  at  the  time  of  the  fine  being 


V. 


Chichester,  jj^^  ^^^^  ^j.  ^j^^  defendant,  admitted  "  That  this  action 
**  of  indebitatus  assumpsit  does  lie  by  an  executor,  for  a  copy- 
*'  hold  fine  set  by  his  testator,'*  since  the  determination  of  the 
case  o{  Shuttleworth  y.  Garnet  reported  in  3  Lev.  261  •  and  1 
Shower  35.  and  3  Mod.  239.  and  Carthew  90.  S.  C.  where 
three  judges  held,  against  Holtj  "  That  an  assumps  t  would 
*'  lie  by  an  administratrix  for  a  fine  of  a  copyholder.''  But 
Mr.  Coxe  insisted,  that  it  does  not  lie  against  a  minor:  it  is 
not  such  an  action  as  will  lie  against  an  infant*  There  is  a 
case  in  point,  *'*'  That  an  action  of  debt  would  not  lie."  1  L(L 
Saym.  36.  Borough^ s  case;  '*  Debt  will  not  lie  against  an  in- 
**  fant,  for  a  copyhold  fine  upon  his  admission.  And  therc- 
**  fore  an  infant  arrested  upon  such  an  action,  being  five  yeara 
*'  of  age,  was  discharged." 

And  the  infant  has  done  nothing  since  he  came  of  age,  to 
'  ratify,  what  was  done  before.    Here  is  a  largr  capital  man- 

sion-house, imlet  at  the  time  the  action  is  brought:  of  which 
the  defendant's  guardians  or  under-tenants  have  been  in  pos- 
session; and  the  tenant  has  continued  to  pay  the  quit-rent^  but 
without  his  direction.  Now  this  could  not  be  for  the  benefit  of 
the  infant. 

The  rent  of  the  land  is  only  7L  Therefore  a  fine  of  150it 
is  unreasonable. 

It  Is  stated,  that  the  infant  was  6  years  old,  when  he  was 
admitted:  and  guardians  were  then  appointed.  It  shaU  be 
intended,  that  these  guardians  were  appomted  under,  the  act 
of  9  G.  1.  (.  29. 

I  do  not  say,  that  the  lord  is  not  intitied  to  a  remedy:  I 
only  say  that  he  is  not  intided  to  this  action  of  indebitatus, 
assumpsit, 

Mr.  Bishops  contra — ^This  is  an  action  brought  afur  the 
infant  came  of  age.  The  case  cited  from  Lord  I^aymond  wa* 
an  action  brought /'^m/m^  the  infancy. 

The  plaintiiFhas  no  other  remedy.  The  statute  o£  9  G.  U 
is  not  found  by  the  jury. 

This^ 
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This  admission  was  forxthe  benefit  of  the  infant;  for,  if  he        1765. 
had  not  been  admitted,  he  could  not  have  enjoyed  the  rents      Evelyn 
and  profits.  He  took  nothing,  till  his  admission.    I  agree,  ^ 

that  neither  debt  nor  as^timpsit  coidd  have  been  brought  Qq^chikster. 
against  the  infant,  during  his  infancy. 

The  act  of  parliament  of  9  6.  I.e.  29.  was  made  for  the  1  Ld.  Ray.  36. 
mutual  benefit  of  lords  and  infant-tenants:  it  is  intitled  ^  An 
**  act  to  enable  lords  of  manors  more  easily  to  recover  their 
^  fines:  and  to  exempt  infants  and  femes  covert  from  forfeit- 
*^  ures  of  their  copyhold  estates,  in  particular  cases."  But 
there  was  no  proceeding  under  thi^  act,  in  the  present  case. 

-J^Sir  John  Evelyn  had  entered^  under  this  act,  he  must 
have  been  a  sufferer;  as  it  was  a  large  old  house,  in  a  bad 
countryv  and  imtenanted. 

The  defendant  has  actually  received  the  rents  and  profits 
of  this  estate,  for  near  20  years.  It  has  been,  all  this  time,  in 
the  possession  of  ^^  him,  his  guardians  or  under-tenimts'': 
which  is  his  possession. 

And  the  fine  is  stated  to  be  a  reasonable  one. 

Lord  Mansfield — ^There  is  no  giving  an  opinion 
upon  this  case,  seriously. 

Here  is  a  reasonable  fine  assessed,  the  same  as  his  father 
paid;  an  enjoyment  for  16  years^  and  part  of  it,  since  he  came 
of  age;  and  no  renunciation  of  the  estate — ;  on  the  contrary, 
a  confirmation  of  the  transaction. 

Mr.  Justice  Wilmot — An  entire  confirmation.  I 
have  not  the  least  scintilla  of  doubt. 

Mr.  Justice  Yates— -^  the  defendant  was  still  an 
infant,  I  should  think  this  action  maintainable.  Debt,  per- 
haps, would  not  lie,  because  an  infant  cannot  wage  his  law: 
but  assumpsit,  I  think,  would  lie;  as  the  infant  continued  to 
occupy  and  enjoy  the  estate. 

In  2  Bulstr.  69.  Kirtonv.  Eliott — ^The  plaintiff  recovered 
against  an  infant  the  rent  upon  a  lease  made  to  him:  and 
it  is  there  said — ^"  If  ar  lease  be  made  to  an  infant,  and  he 
**  occupies  and  enjoys,  he  shall  be  charged  with  the  rent." 

An 
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1765*  An  infant  may  contract  for  necessaries.    He  could  not 

Evelyn     ^^^  received  the  rents  and  profits  of  this  copyhold,  witbooT 

^,  admittance:  and  he  must  previously  pay  the  fine  for  such  ad- 

CnicHESTER.niittance.  But  here,  he  has  affirmed  ^e  whole  transaction;  he 

has  enjoyed  two  years,  since  he  came  of  age* 

Mr.  Justice  Aston  was  of  the  same  opinicm. 

Per  Cur* — ^unanimously, 

The  Postea  must  be  delivered  to  the  PLAiKTirr. 


Rex  vers,  Midlam. 
Idem  vers.  Eundem. 

Where  bringinfi^  O  IR  Fletcher  Norton,  on  behalf  of  the  prosecutor,  shewed 
a  certiorari  will  |^  cause  airainst  a  rule  which  had  been  made  upon  him,  to 
not  entitle  the      ,  /fiirr     ti_ij       ^lj-  jli_ 

prosecutor  to     shew  cause  "  Why  I  should  not  be  directed  by  the  court,  to 

costs  upon  hBt'^' forbear^  and  not  to  proceed  to  tax  the  prosecutor  his  costs 

mation  of  con-   ic  j^  these  causes,  relative  to  the  affirmance  of  the  convictions 

2  Str  "ll99.        "  against  the  defendant  in  these  causes;"  and  also  "  Why  the 

*'  bond  entered  into  by  or  on  the  behalf  of  the  defendant,  on 

*'  allowing  the  certiorari^  should  not  be  delivered  up  to  the 

"  said  defendant  or  his  clerk  in  court  to  be  cancelled*^ 


This  certiorari  was  brought  for  removing  a  conviction  upon 
the  game-laws:  and  the  present  rulfe  was  grounded  on  an  af- 
fidavitof  hardship  and  oppression  upon  the  defendant;  name- 
ly, that  although  the  defendant  had  paid  the  forfeiture  upon 
the  conviction,  yet  an  action  had  been  brought  against  him 
for  the  same  oiFence;  and  when  he  wanted  to  ]Jead  this  con- 
viction in  bar  of  the  action,  the  justice  had  refused  to  give 
him  a  copy  of  it;  and  he  was  obliged  to  remove  it  by  certiorari; 
and  the  prosecutor  set  it  down  in  the  paper,  and  got  it  afllr- 
med;  and  then  the  prosecutor  became  nonsuited  in  the  acdon. 

Sir  Fletcher^  on  behalf  of  the  prosecutor,  insisted  on  ha- 
ving his  costs. 

He  urged,  that  the  act  of  5  Ann.  c.  14.  §  2.  directs  full 
costs  to  be  paid  upon  removing  these  convictions,  in  case  the 
conviction  be  affirmed.  And  this  is  general;  and  they  must 
be  paid  in  all  cases  where  the  conviction  is  affinned ;  be  the 

certiorari 
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certiorari  brought  "  upon  any  pretence  whatsoever^^:  ffor,  so  1765. 

the  act  of  parBament  is  expressly  worded.)  And  this  con-  p^^ 

victioD  was  affirmed.  TherefOTe  the  court  cannot^  upon  this .  ^ 

man's  own  affidofoit^  enter  into  the  cause  or  occasion  of  the  re-  Midlam. 
moval  of  the  conviction  by  this  certiorari. 

Mr.  Wheeler  and  Mr.  Walker^  contra.  The  removal  of 
the  conviction  was  absolutely  necessary  here;  in  order  to  it's 
htm^pkaded  to  an  action  brought  for  the  same  offence,  imder 
the  8  6. 2.  c.  19.  $  2.  so  that  this  was  not  an  adverse  pro- 
ceeding; nor  was  the  certiorari  brought  for  vexation^  but 
from  necessity* 

The  case  of  Rex  v.  the  inhabitants  of  Madley^  in  2  Sir  J. 
S.  1198.  is  not  unlike  the  present.  The  cwder  was  affirmed 
as  to  the  father  and  mother,  but  quashed  as  to  the  daughter. 
It  was  resolved,  that  the  parish  who  removed  the  order 
should  n$t  ip9£y  any  costs:  otherwise,  where  a  certiorari  is 
brought  unnecessarily y  and  consequently  vexatiously;  which, 
the  court  there  said,  was  the  true  test  to  go  by. 

Now  the  present  case  falls  within  that  tru^  test:  the  re- 
moval was  not  unnecessary;  and  consequently,  not  vexatious. 

This  defendant  had  paid  the  penalty:  and  then  the  prose- 
cutor brought  an  action  for  the  same  offence.  The  conviction 
was,  therefore,  necessarily  to  be  removed:  it  was  not  removed 
upon  a  frivolous  or  vexatious  cause.  The  whole  effect  of  it 
was  over:  the  penalty  had  been  actually  paid.  The  action 
brought  for  the  same  oflFence  was  mere  oppression:  the  vex- 
ation  was  exercised  upon  the  defendant,  not  by  him. 

Sir  Fletcher  Norton  said,  the  defendant  might  have  quashed 
the  conviction  if  it  was  bad:  and  the  penalty  must  have  been 
refunded. 

Lord  Mans  FIELD — This  is  not  sicaseivithin  the  inten- 
sion of  the  act  of  parliament  of  5  »Ann.  c.  14.  $  2.  for,  this 
:ertiorari  was  not  brought  for  vexation,  or  out  of  obstinacy 
ar  perverscness:  nor  to  over-hale  or  object  to  the  conviction: 
3ut  an  action  being  brought  for  the  same  offence,  the  defen- 
lant  in  that  action  could  not  obtain  (though  he  ought  to 
lavc  had  it)  2iC0py  of  the  conviction  from  the  justice  of  peace 
ivho  made  the  conviction;  and  therefore  he  was  obliged  to 
)ring  a  certiorari^  to  remove  it;  and  he  removed  it  for  that 
)urpose  only.  The  prosecutor  had  no  occasion,  therefore,  to 
>e  at  any  expence  about  it:  for,  the  defendant  did  not  object 
'  '  to 
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1765.        to  It.  But  the  prosecutor  set  it  down  in  the  paper,  mfy  ta 

«  increase  expence,  and  merely  for  vexation;  supposing  "That 

^  "  the  defendant  would  have  been  obliged  to  pay  for  it.**  The 

MiDLAM.     plaintiff  in  the  action  was  nonsuited:  and  I  think  the  defen^ 

dant  (instead  of  paying  costs)  ought  to  have  had  an  allowance 

of  the  costs  he  was  put  to  in  removing  the  conviction;  as  it 

was  a  necessary  part  of  his  defence. 

Therefore  the  present  rule  ought  undoubtedly  to  be  made 
absolute. 

Mr.  Justice  Wilmo.t — ^This  is  one  of  the  many 
cases  where  poachers  are  pursued  with  unremitting  veng'eance. 
Here  was  not  only  that;  but  gross  oppression  also.  He  wai 
extremely  clear,  that  this  was  not  a  case  within  the  intention 
of  the  second  section  of  the  5  Ann.  c.  14.  and  he  thought 
(as  Lord  Mansfield  also  did)  that  the  justice  ought  to  have 
fpven  the  defendant  a  copy  of  the  conviction^  without  putting 
him  to  the  trouble  and  expence  of  bringing  a  certiorari  to  re- 
move it.  The  bringing  the  action  for  the  same  offence  was 
*  a  gross  oppression:  and  the  plaintiff  in  it  was  nonsuited. 

And  thou^  he  knew  that  the  certiorari  was  brought  only 
from  necessity,  (as  the  justice  had  refused  to  give  the  defend- 
ant a  copy  of  it;)  and  that  the  defendant  had  w:ta9X\y  pleaded 
it,  and  used  it  as  a  good  one; — what^  but  oppression^  could 
induce  the  prosecutor  to  set  it  down,  and  get  it  affirmed?  he 
had  had  the  effect  of  it:  the  penalty  had  been  paid. 

Therefore  he  concurred  with  Lord  Mansfield^  that  the 
rule  ought  to  be  made  absolute. 

Mr.  Justice  Yates  also  concurred,  for  the  same 
reasons. 

The  justice  ought  to  have  given  the  defendant  a  cc;^  c/* 
the  conviction:  for  it  was  a  record;  and  the  defendant  was 
intitled  to  it.  And  he  ought  to  have  been  allowed  the  expence 
of  his  necessarily  bringing  this  certiorari,  in  costs  upon  Ac 
nonsuit:  for  it  was  necessary  to  his  defence  in  the  action.  He 
did  not  remove  the  conviction,  in  order  to  object  to  it:  on 
the  contrary,  he  had  submitted  to  it,  and  had  paid  the  pe- 
nalty- He  removed  it  out  of  necessity:  it  was  necessary  to 
his  defence  in  the  action. 

He  thought  this  proceeding  of  the  prosecutor  to  have  been 
a  very  oppressive  one,  in  every  stage  of  it;  and  that  the 
bringing  the  certiorari^  under  the  circumstances  of  the  pre- 
sent 
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sent  case,  did  not  entide  the  prosecutor  to  his  costs' upon  af-       1765. 
firmation  of  the  conviction:  and  therefore  this  rule  ought         ^ 
to  be  made  absolute*  ^^  , 

Mr.  Justice  Aston  was  clearly  of  the  same  opinion.         Midlam. 

Ptr  Cur. 

Rule  madk  absolute: 

And  the  prosecutor  to  pay  the  costs  out  of 
pocket  of  this  application. 

Miller  vers.  Yerraway.  Saturday,  is 

•^  June  1765. 

MR,  Bearcroft  on  behalf  of  the  defendant  in  error,  shew-  Sci.  fa.  in  error 
ed  cause  against  s^rule  which  had  been  obtained  by  the  needs  not  He 
plamtiff  in  error,  for  the  defendant  in  error  to  shew  cause  ^^^^^^*^ 
**  why  the  writ  of  scire  facias j  on  which  the  defendant  in  return, 
^^the  original  action  (the  prtstat  plaintij^in  error)  had  been 
^^  suilimoned,  should  not  be  set  aside  for  irregularity.^^ 

Mr.  Walter  (who*  obtained  the  rule)  had  objected  on  be- 
"half  of  the  plaintiff  in  error,  "  That  this  writ  o{  scire  facias 
"  had  not  lain  four  days  in  the  office^  before  its  return." 

But  THE  Court  took  a  distinction  between  writs  of  scire 
facias  in  error ^  and  writs  of  scire  facias  against  bail:*  It  is  •  v.  port.  Sib 
not  necessary,  in  the  former  case,  "That  the  scire  facias  J^^  1769, 
"  should  Ue  m  Ae  office  before  the  return;'*  thou^  it  is  ne-  ^^-  ^**^ 
cessary,  in  the  latter.  And  the  rules  that  have  been  made  for 
the  scire  facias  lying  four  days  in  the  office,  relate  (as  Mr. 
Justice  lates  observed)  only  to  writs  of  scire  facias  against 
kail. 

Therefore  they  discharged  the  Rule. 

Greetham,  Widow,  vers,  the  Inhabitants  of  the       Monday,  ir 
Hundred  of  Theale.  J^^.  ^765. 

THIS  was  an  action  brought  by  the  party  grieved^  against  wherever  plain- 
the  inhabitants  J  on  9  G.  1.  c.  22.  $  7.  for  satisfaction  tjff  would  be  in- 
and  amends  for  the  damages  sustained  by  the  maliciously  set-  ^e^nJant  U^ 
ting  on  fire  a  bam  and  outhouse  belonging  to  the  plaintiff:  reciprocally. 
in  which  action,  the  plaintiff  was  nonsuited;  and  on  an  ap-  Cro.  Car.  560. 
plication  by  the  defendants  to  the  master,  "  To  tax  the  costs  ^  ^"^-  ^*y*  ^^^* 
♦*  of  the  nonsuit,''  he  doubted  "  Whether  the   defendants 
♦*  were  tntitled  to  them." 

Vol.  in.  3R  \Vhere- 


Digitized  by  VjOOQ IC 


Grei^tham 

Theale 
Inhabitants. 


1724  Trinity  Term  5  Geo.  3.  B.  R.  / 

1765.  Whereupon,  Mr.  Ashhurst,  on  behalf  of  the  defendants, 

"now  moved  for  the  direction  of  the  court,  to  the  nuister 
"  To  tax  them." 

He  mentioned  the  statute  of  18  EHz^  c.  5*  made  for  the 
restraint  of  informers  upon  penal  statutes:  by  the  3d  section 
of  which,  an  inSormer  upon  a  penal  statute  shall  p^  costs, 
if  nonsuited*  And  he  urged  and  relied  upon  that  of  4  yac, 
,1.  c.  3.  $  2.  ^^  That  if  any  person  sues,  in  any  court,  any 
•'  action  wherein  the  plaintiff  or  demandant  might  have  costs 
^Sif  judgment  should  be  given  for  him;  the  defendarU  shall 
**  have  judgment  to  recover  costs  against  such  plaintiff  or  de- 
"  mandant,  if  he  be  nonsuited^  or  a  verdict  pass  against 
*'  him."  And  he  cited  the  case  of  Beilasis  v.  aurbrkhcj  in 
1  Ld.  Raymond  172.  to  prove  "That  where  an  action  upon 
"  a  penal  law  is  brought  by  the  party  grieved^  he  shall  ham 
"  his  costs."  And  as  this  action  is  brought  by  the  party 
grieved,  who  would  have  received  costs,  if  he  had  pre- 
vailed; it  is  clear,  that  he  must  pay  costs,  upon  being  non- 
suited. 

Mr.  Stowe^  on  behalf  of  the  plaintiff,  opposed  diis  motions 
He  admitted,  that  where  the  party  grieved  sued  a:,  being  so, 
he  should  have  his  costs:  but  a  common  informer,  he  said, 
shall  not  have  his  costs,  though  he  be  the  party  grieved. 
But  the  defendant  shall  have  no  costs,  even  where  the  acdon 
is  brought  by  the  party  grieved. 

And  he  cited  the  following  note,  out  of  1  Salk.  3a 
**  Note.  Where  a  statute  gives  a  penalty  to  a  stranger,  and 
"he  sues,  he  is  a  common  informer,  and  shall  pay  costs 
"  upon  the  18  EHz.  but  where  the  statute  gives  it  to  the 
"  party  grieved,  he  is  not  a  common  informer,  nor  liable  to 
"  pay  costs  within  the  18  Eliz.  1  Anderson  116.  3  CVo.  177." 

Mr.  Ashhurstj  in  reply.  Perhaps,  we  may  not  be  intided 
'  V.  ^1  to  costs  under  the  23  U.  8.  c.  15.*  but  we  certainly  are, 

under  4  y.  1.  r.  3. 

The  Court  held,  that  wherever  the  plaintiff  would 
f  Qsi.oftliis  be  intitled  to  costs,  the  defendant  is  so^  rectprocaily.  Here, 
assertion  "That  the  plaintiff,  the  party  grieved,  would  have  been'\  iruitled: 
**  would  hc^  therefore,  as  it  is  mutual  and  reciprocal,  he  is  liable.  And 
«•  costs."  See  accordmgly  they  gave  directions  to  the  master 
what  was  s«id  m  r^ 

by  Mr.  Justice  To   TAX  THE  CoSTS. 

Aston,  in  the 
vase  Wjlkiiiconqui  tam,  &c.  v.  AUiot,  Clerk,  2'th  Nov.  1775.  B.  R- 

Rex 
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Rex  vers.  Inhabitants  of  Uttoxeter. 

See  this  case  at  large,  in  my  Settlement  Cases,  No.  172. 
p.  538.  and  abridged,  in  the  table  to  this  volume* 


o 


Weston  vers.  Mason.  Thursday,  so 

June  1795. 

Weston  vers.  Chapman, 

N  Monday  the  10th  instant  Mr.  Dunning',  on  behalf  of  Court  wiH,  after 
the  defendants,  moved  in  arrest  of  judgment;  a  verdict  ^'^r^^*»^.^" 
having  been  found  for  the  plaintiff.  J^on,  whk^^hcy 

would  have 
It  was  an  aqtion  of  debt  on  bond,  brought  against  the  sure-  listened  to,  u^on 
ties  of  a  sheriflPs  bailiff.  Oyer  was  prayed  of  its  condition.  ^T^"^  n  y 
The  condition  recites,  "that  the  sheriff  has  appointed  this ^.r "551. * 
**  person  a  bailiff  for  the  hundred  of  Eaat  GotsonP'*  if  there- 
fore he  shall  duly  execute  his  office,  &fc.  within  that  hun- 
dred; and  shall  duly  execute  all  warrants  directed  to  him, 
and  make  due  and  sufficient  return  thereof,  &?c/  then  the  bond 
to  be  void.  Performance  of  the  condition  was  pleaded.  To 
which  plea  the  plaintiff  replied,  and  assigned  a  particular 
breach.  The  breach  assigned  by  the  plaintiff  was,  "  That 
*'  this  bailiff  had  not  made  a  due  return  to  a  particular  war- 
*'  rant  directed  to  him."  The  defendant  rejoins  "  That  he 
**  had.'' 

Mr.  Dunning^s  objection  was,  "  That  this  man  is  only 
**  appointed  bailiff  of  a  particular  hundred ;  and  the  war- 
**  rants  to  which  he  was  obliged  to  make  returns  are  conjined 
***  to  the  particular  hundred  of  which  he  was  bailiff:  and  it 
**  does  not  appear,  that  the  warrant  which  he  is  charged  not 
*'  to  have  returned,  was  directed  to  him  as  bailiff  of  the  hun- 
*'  dred.  And  if  not,  he  was  not  obliged  to  return  it.'' 

The  case  of  Stoughton  v.  Day,  HiL  22  C  2.  in  Aleyn  10.  is 
in  point:  it  is  exacdy  the  same  case  with  the  present,  in  all 
its  circumstances;  except  that  that  was  a  warrant  on  an  exe- 
cution; this,  on  mesne  process.  And  that  case  is  cited  and 
approved  by  Mr.  Justice  Trvisden,  in  2  Saund*  414.  (in  the 
case  of  Lord  Arlington  against  Merricie.) 

Sir 
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Sir  Fktcher  Norton  and  Mr.  Ashhurst  now  shewed  cause 
'  why  the  judgment  should  not  be  arrested. 

As  to  the  objection,  **  That  he  was .  appointed  bailiff  for 
"  the  hundred  of  East  Gotson  only** — ^This  does  not  appear, 
otherwise  than  by  the  recital  in  the  condition  of  the  bond* 
Besides,  the  warrant  was  directed  to  him^  and  delivered  to  him: 
therefore  he  ought  to  have  returned  it. 

These  bailiffs  are  appointed  bailiffs  of  a  particular  hundred, 
merely  to  prevent  confusion  in  summoning  juries,  and  suck 
like  purposes:  but  as  to  executing  mesne  process^  they  are  not 
confined  to  the  particular  hundred;  in  thci  respect,  they  are 
bailiffs  for  the  whole  county.  Otherwise,  there  must  be  as 
many  warrants  as  there  are  hundreds  in  a  coun^:  which 
ifrould  be  very  inconvenient. 

The  court  cannot  make  such  an  intendment,  upon  these 
pleadings.  The  defendant  pleads  this  condition  of  the  bond, 
and  a  performance  of  it.  The  plaintiff  shews  a  breach,  in 
not  executing  a  particular  warrant.  The  defendant  rgoins 
^  ^^  That  the  bailiff  did  execute  it.''  Issue  is  joined  thereon: 
and  a  verdict  for  the  plaintiff. 

The  case  cited  from  Aleyn  proves  only,  *'  That  as  the  de- 
^^  fendant  was  not  obliged  to  execute  the  writ  there  in  question, 
"  he  could  not  be  charged  for  not  executing  it.'*  But  here^ 
tlie  defendant  does  not  pretend  "  That  he  w^as  not  obliged  to 
^^  execute  it."  If  he  had  pleaded  that,  it  had  been  another 
thing.  Here  he  is  estopped  from  saying  ^^  That  he  was  not 
"  bound  to  execute  it:"  for,  he  has  received  it.  That  case 
was  on  demurrer:  this^  after  verdict.  Therefore  it  shall  be 
supposed,  "  That  every  thing  necessary  to  maintain  the  ac- 
*'  tion  was  proved^'* 

The  practice  is,  for  sheriffs  to  direct  these  warrants,  gene* 
rally;  and  not  "  To  the  bailiff  of  a  ^ar^icwAir  hundred." 

If  this  was  a  good  objection,  there  would  be  an  end  of  all 
sheriffs'  bonds. 

They  therefore  prayed  judgment  upon  their  verdict. 

Mr.  Dunning  and  Mr.  Davenport^  contra^  for  the  defend- 
ants, insisted  upon  the  case  cited  from  Aleyn^  as  being  a  case 
in  point:  die  condition  was  in  the  very  words  of  the  present 
condition.  There  too,  the  bailiff  had  executed  the  writ,  as 
well  as  here.  And  they  alledged  that  upon  lookmg  into  the 

ripcord 
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record  of  that  case  of  Stouffhton  v.  Day^  it  agreed  with  the 
present  record.  Moreover,  that  case  has  been  recognized;  in ' 
a  case  subsequent  to  it,  viz.  2  Saund.  414.  Lord  Arlington 
V.  Merricke. 

They  admitted,  that  the  bailiff  might  execute  a  writ  out  of 
the  hundred;  but  insisted  that  he  was  not  bound  to  do  it,  under 
this  obBgation  and  condition:  and  if  he  was  not  bound  to  exe- 
cute^ he  was  not  bound  to  return  it.  But  admitting  even 
"  That  he  himself  having  undertaken  to  do  it,  was  answw- 
"  aUe  for  doing  it  regularljr*';  yet  the  present  defendants 
are  not  answerable  for  his  doing  so*  For,  these  defendants 
are  the  sureties  of  the  bailiff;  not  the  bailiff  himself.  There- 
fore under  this  general  direction  of  these  warrants,  they  are 
not  bound:  for  they  have  imdertaken  for  no  more  than  his 
behaviour  within  this  particular  hundred.  The  bailiff  himself 
mayr  perhaps  be  answerable  for  the  regular  executing  this 
wnt,naving  undertaken  it:  but  the  sureties  are  not;  it  is 
not  widiin  their  undertaking. 

As  to  the  general  principles  of  arresting  judgments,  they 
dted  1  Salk.  77.  tide  "  Arrest  of  Judgment.''  1  Bulstr.  173. 
Hob.  301.  and  Carthew  148. 

As  to  ihtverdict  curingihe  defectr— The  plaintiff  not  having 
alkdgedy  it  was  not  necessary  for  the  plaintiff  to  j&ror^,  either 
'^  That  the  writ  was  directed  to  him  as  bailiff  of  the  himdred 
"  Qt£ast  Gotsoni^  or,  **  That  it  was  to  be  executed  within 
"that  hundred." 

Lord  Mansfield — 

Tlie  condition  of  this  bond  appearing  upon  oyer, .  the 
pleaaQedges  a  performance  of  it,  by  the  baihff's  having  duly 
executed,  and  made  due  and  sufficient  returns  to  all  warrants 
directed  to  him.   The  plaintiff  replies,  and  specifies  a  par-  ^ 

ticular  warrant  which  he  did  not  duly  return.  The  defendant 
does  not  demur;  but  takes  issue  upon  the  fact.  It  does  not 
appear  that  this  warrant  was  directed  to  him  as  bailiff  of  the 
hundred.  Therefore  it  is  said  ^^  That  he  was  not  obliged  to 
"  execute  it:"  and  a  case  is  cited  out  of  Aleyn^  as  in  point. 

But  Ae  case  out  ofAleyn  *  was  upon  a  demurrer.  #  ^^  B,  ^1,1, 

case  of 
SCOi^liiton  ▼.  Day  is  also  reported  in  Style  18.  And  (though  very  erroneously  there  report- 
ed) H  aj^iears  both  tronn  Style,  and  horn  Alejn,  **  That  was  upon  a  demurrer." 

If  it  stood  upon  the  construction  of  the  bond,  I  should  have  4  j^m  loa 
desired  to  consider  of  it;  but  this  being  in  arrest  of  judgment 

after 
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after  a  verdict,  and  not  on  demurrer;  it  does  not  appear, 
'that  it  was  not  directed  to  him  as  bailiff  of  the  hundnfd. 

Mr.  Justice  Wilmot— If  it  had  stood  upon  a  demur- 
rer, I  should  have  thought  the  case  in  Aieyn  ta  have  been  in 
point. 

If  it  had  stood  upon  the  whole,  and  upon  the  construction 
of  the  bond,  I  should  rather  think  (with  Mr.  Attorney)  "  That, 
♦*  in  general,  he  had  an  authority,  as  to  executing' process^  all 
"  over  the  county:"  but  I  give  no  opinion,  as  to  this. 

But,  upon  this  record^  we  can  not  take  the  warrant  to  be 
directed  to  him  otherwise  than  as  bailiff  of  the  hundred.  And 
by  joining  issue.on  the  fact  of  returning  it,  he  admits  **  That 
*'  it  was  no^  directed  to  him  generally. ^^  And  since  he  has 
admitted  the  execution  of  it,  we  can  not  intend  that  it  was  not 
directed  to  him  as  bailiff  of  the  hundred,  in  order  to  arrest  a 
judgment. 

Mr.  Justice  Yates*— The  case  in  Aleun  was  deter- 
mined on  a  demurrer;  (a  general  demurrer  mdeed:  but  it 
was  before  the  statute  of  queen  Anne.*)  Therefore  that  case 
does  not  affect  this. 

A  verdict  will  aid  a  title  defectively  set  forth;  though  not 
a  total  defect  of  tide. 

But  here,  it  was  sufficient  for  the  plaintiff  to  pursue  the 
words  of  the  condition  of  the  bond:  and  it  lay  upon  the  de- 
fendant^  to  shew  **  That  this  was  no^  such  a  warrant  as  Mras 
"  within  the  condition."  Whereas  he  admits,  that  the  bailiff 
returned  this  warrant:  which  is  an  admission  of  its  being  a 
proper  one.  And  the  court  will  not  intend  it  to  be  otherwise, 
in  order  to  overturn  a  verdict. 

I  am  therefore  clear,  that  the  plaintiff  is  intitled  to  his 
verdict.  The  defendant  has  not  chosen  to  take  the  oppor- 
tunity of  shoving  what  he  might  have  done,  if  true. 

Therefore  there  is  no  ground  for  arresting  the  judg* 
ment. 

Mr.  Justice  Aston  concurred;  and  joined  likewise 

•  in  observing  that  the  defendant  might  have  taken  the  proper 

method  of  stating  the  particular  fact  to  his  advantage,  by  a 

rejoinder. 
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r^okider,  if  his  case  would  have  borne  it:  whereas  he  has       1765. 
ikcSntdthdij  and  taken  issue  upon  th^  fiact  gtnerc^lg  assigned^ 


Wbstoh 
Per  Cur.  v. 

Masok. 
Postea  to  be  delivered  to  the  plaintiff,        Same 
in  both  causes* 


V. 

Chapman. 


Rex  x}€rs.  Inhabitants  of  White  Church  Canonicorum. 

See  this  case  abridged^  in  the  table;  and  at  large  in  the 
quarto  edition  of  my  Settlement  Cases,  Noi  173. 
pa.  540. 


Bissex  vers.  Bissex.  Friday,  21 

June  1765. 

THIS  was  an  action  of  debt  on  a  bond  dated  28  March  Award  aUedged 
1764,  condition  to  perform  an  award  to  be  made  aAd  to  be  made  amr 
delivered  on  or  before  the  21st  of  May  then  next  following,  raaking  arbi- 
The  defendant  pleaded,  **  That  the  arbitrators  did  not  make  I'nd  befo^  ^x- 
^^  any  award  on  or  before  21st  Afai/."    To  this,  the  plain- hibitiny  plain- 
tiff  replied,  "  That  the  arbitrators  in  the  said  condition  men-t'»ff'»  1>»W»  ■^*'- 
"tioned,  after  the  making  of  the  said  writing  obligatory,  ^^^"^^^P^**" 
"  and  before  the  exhibiting  of  the  bill  of  the  plaintiff,  to  xvitj 
'*  on  the  21st  day  of  May  in  the  said  condition  mentioned, 
''  did  make  their  award;  and  thereby  ordered  Edward  Bissex^ 
"  the  defendant,  to  pay  56/.  due  to  the  plaintiff,  on  divers 
**  accounts,  from  John  Bissex  deceased  the  defendant's  fa- 
"  ther.''   The  defendant  demurred  specially  to  this  replica- 
cation;  and  for  cause  shewed,  1st.  That  it  does  not  shew 
that  the  said  award  was  made  and  ready  to  be  delivered  to  the 
parties  on  or  before  the  2\st  day  of  May:  but  the  pretended 
time  of  making  the  said  award  is  included  Under  a  videlicet^ 
and  not  made  or  attempted  to  be  made  part  of  the  issue  in  this 
cause.    2dly.  That  it  was  made  concerning  transactions  sup- 
posed to  have  passed  between  the  plaintiff,  and  John  Bissex 
deceased ;  without  shewing  that  such  transactions  were  ever 
submitted  to  arbitration  by  the  bond.  3dly.  That  the  repli- 
cation was  a  mere  negative  pregnant,  neither  confessing  or 
avoiding,  traversing  or  denymg  the  matter  alledged  by  the 
plea. 

The  plaintiff  joined  in  demurrer* 

Mr. 
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Mr.  GcUld  for  the  defendant,  argued  that  it  don't  appear 
"  that  this  award  was  made  within  the  limited  time.  For  the 
time  of  making  it  is  not  positively  directly  and  precisely  al* 
ledged;  but  only  comes  under  a  videlicet:  it  is  not  alledged 
with  sufficient  certainty,  for  the  defendant  to  have  taken  issue 
upon. 

He  cited  the  case  of  Skinner  v.  Andrews  in  1  Siderf.  370; 
and  2  Keb.  361,  368;  and  the  Bishop  of  Lincoln  v.  Wolf  or- 
^tan.  Trin.  4  Geo.  3.  B.  i?.t  to  prove,  that  it  was  bad  upon  a 
special  demurrer. 

Mr.  Wallace^  for  the  plaintiff,  likewise  cited  the  same  case 
of  Skinner  v.  Andrews^  from  1  Sound.  169;  and  said  it  was 
precisely  the  same  case  as  the  present. 

The  :|:  other  reporters  of  Skinner  v.  Andrews  all  agree, 
"  That  it  was  positively  enough  alledged." 

And  the  record  shews  that  the  award  was  dated  on  that 
day. 

Mr.  Justice  Wilmot* — ^The  award  was  in  fiut 
made  on  the  Slst  of  May.  The  defendant  says  "  No  award 
"  was  made."  To  this,  the  plaintiff  replies,  "  That  an  award 
^^  was  made,  after  the  making  of  the  bond,  and  before  the 
*'  exhibiting  of  his  bill,  to  wiY,  on  the  21st  day  of  May^^ 

It  seems  to  me  to  be  ^positive  averment.  I  would  have  ad- 
hered to  a  case  directly  in  pointy  even  afi;ainst  my  own  commoa 
sense.  But  this  case  of  Skinner  v.  Andrews  is  not  so.  It  was 
upon  a  general  demurrer.  Saunders  was  the  most  accurate 
reporter  of  his  time:  and  he  says,  "It  was  holden  to  be 
,  "  positively  enough  alledged."  If  any  tUng  was  thrown  out 
by  any  of  the  judges,  not  founded  on  any  argument,  it  was 
extra-judicial,  and  not  to  the  point  before  them. 

Mr.  Justice  Yates  concurred — Saunders  was  much  the 
most  accurate  of  the  reporters  of  his  time:  and  he  reports, 
**  That  all  the  court  were  of  opinion  that  the  sciScet  was  suf- 
^^  Jicient.'*^  The  time  of  making  the  award  is  material;  and 
therefore  this  allegation  of  it  shall  be  taken  affirmatively. 
And  the  date  of  the  award  appears  to  be  so.  The  defendant 
might  have  taken  issue  upon  it. 

Mr.  Justice  Aston  was  of  the  same  opinion. 


Per  Cur.  unanimously. 
Judgment  for  the  plaintiffs 


Fontainier 
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Fontainicr  vers.  HevL  Saturday,  22 

•^  June  1765. 

MR.  yones  shewed  cause  agamst  the  rule  which  had  been  Defendant,  in 
obtamed  by  Mr.  Attorney  General,  ibr  the  plaintjff^^^^^T^^^^ 
fo  shew  cause  why  an  execution  should  not  be  set  aside,  and  claim  to  privi^^ 
restoration,  is^c.y  made  to  the  defendant,  upon  the  foot  of  his  lejre.w  a  dp- 
being  under  a  regular  protection  as  the  domestic  servant  of  a  »«^tic  *<>  •« 
ibreign  minister;  viz*  valet  de  chambre  to  Count  HasUmg.     ought  to  sbew 

-n.m     e^        t  i-     J  •  11  11^   nature  of  8cr- 

Mr.  Jones  s  cause  was  fand  it  was  well  supported  by  am*  ^ice,  and  swei^ 

davits,    as  well  as  by  writing  under  the  defendant's  own  to  the  actual 

hand,)  that  he  was  a  trader ^  and  called  himself  merchant;  and  P«^''n?*nc« 

that  the  being  valet  de  chambre  to  Count  Haslang  was  mere  2  i,d.  Ray. 

sham  and  pretence.  (And  so  it  most  plainly  appeared  to  be.)  1524.  Tidd  54. 

The  Court  saw  it  in  the  same  light:  and  they  held 
it  necessary  that  the  defendant  himself  ought,  in  these  cases, 
to  shew  the  nature  of  the  service,  and  swear  to  the  actual  per  • 
ybrmance  of  lU 

Rule  discharged,  as  to  the  plaintiff; 

but  made  absolute  as  to  the  bailiffs, 

(who  had  not  exculpated  themselves 

n-om  the  charge  of  misbehaviour  in 

#     executing  this  peri  facias,) 


Rex  vers.  Inhabitants  of  St.  Luke's,  in  Middlesex,    (i  BUek.  Rep. 

553.  s.  C.) 
See  this  case  abridged,  in  the  Table;  and  at  large,  in  my  Wcdncsdaj, 
Settlement  Cases  in  quarto.  No.  174.  pa.  542.  ^  J"**«  1765. 


V.  ante,  S.  P. 

Rex  vers.  Bake  and  Fifteen  others.  Rex%.^s^» 

MR.  Dunning  shewed  c&use  why  an  indictment  should  rJ;x  v*  AtkinV; 
not  be  quashed.  and  also 

Rex  V.  GiUet, 
pft«  1707.  Indictment  for  forcible  entry,  not  shewing  sufficient  actual  force,  violence,  un» 
Uurful  assembly,  riot  or  other  circumstances',  quashed  even  upon  motion. 

He  called  it  an  indictment  for  2l  forcible  entry;  and  argued  3  Bac.  Ab.  96. 
**  That  an  indictment  for  a  forcible  entry  may  be  maintained 
"  at  common  law.*'  He  cited  a  case  in  Trin,  1753. 26, 27  G.  2. 
B.  -ff •  l^cx  V.  Brown  and  Others;  and  Rex  v.  Bathurst,  Tr. 
1 755.  28  G.  2.  S.  P.*  •  V.  ante,  pm. 

Vol.  III.  3  S  But,  1699,  in  mar- 

gine. 
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lY6ii  But,  N.  B.  This  indictment  at  present  in  queetion  was  oolf 

j^    •  for  (pi  et  armis)  bresdcing  and  entering  a  chit 

^  (not  a  dwelling-house;)  and  unlawfully  and  un- 

BAkE  and  jusdy  ea^iellmg  the  prosecutors,  and  be^pivg 

Otherti.  diem  out  of  possession. 

Mr.  Pophamy  on  behalf  of  the  defendants,  objected  **  TUt 
*'  this  was  an  indictment  for  a  mere  tre9pas$^  ibr  a  civil  in- 
^  jury;  not  a  public,  but  a  private  one;  a  mere  entry  into  his 
"  close,  and  keeping  him  out  of  it.^  The  ^'^Jbrce  ctnd  amta^ 
is  appHed  only  to  the  entry;  not  to  the  expelling  or  kee}Mng 
out  of  possession :  they  are  only  charged  to  be  tuwnvjfiiilu  and 
unjustly.  This  is  no  odier  force  than  the  law  implies.  No  ac- 
tual breach  of  tKe  peace  is  stated;  or  any  riot;  or  unlawful  as- 
sembly.' And  he  cited  the  cases  of  Hex  v.  Gasi;  and  Rex  ▼• 
Hide;  and  Hex  v.  Hide  and  Another:  (which,  together  with  a 
bote  upoh  them,  may  be  seen  in  the  text  and  mar^  of  page 

ires.) 

JRe:^  V.  Bathurst  is  the  only  case  where  the  objection  has 
not  been  holden  fatal :  and  that  was,  because  it  was  a  forci- 
ble entry  into  a  dwelBng-hotise. 

Sex  V.  Jopaon  tt  aL  Tr.  24,  25  6.  2.  B.  S.  was  an  tmlaw- 
Jul  a^eembtu  of  a  great  number  of  pec^le.  [V.  ante  pa.  1 702. 
voL  3.  in  the  margin*] 

Mr.  Justice  Wilmot — No  doubt,  an  indictment  u/i/Z 
lie  at  common  larvy  for  a  forcible  entry;  though  they  surtg-ene^ 
rally  brought  on  the  acts  of  pariiament.  On  the  acts  of  par- 
liament. It  is  necessary  to  state  the  nature  of  the  estate;  be 
cause  diere  must  be  restitution:  but  they  niay  be  brought  aet 
common  law. 

Here  the  words  ^^  force  and  arma^  are  not  applied  to  the 
whole :  but  if  they  were  applied  to  the  whole,  yet  it  ought 
to  be  such  an  actual  force  as  implies  a  breach  of  the  peace, 
and  makes  an  indictable  ojpnce.  And  fltAt  I  takb  to  be  the 
ilile,  ^'  That  it  ottght  to  appear  upon  ihejace  of  the  indictment 
^^  to  be  an  indictable  offence." 

\  Here  indeed  are  16  defendants.    But  the  number  o£  the 

defendants  makes  no  difference,  in  itself:  no  rioty  or  uniau^ 
ful  assembly y  or  any  thing  of  that  kind  is  chained.    It  ought 
to  amount  to  an  actual  breach  bf  the  peace  inmctable,  in  or- 
der to  support  an  indictment.  For,  otherwise,  it  is  only  a 

matter 
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mfttcer  of  civil  ctimpUuiit.  And  this  ought  to  appear  upon  the       1765. 
face  of  the  indictment* 

Mr.  Jm^^^  Yates  concurred.  Here  is  no  force  or         ^« 
violence  shewn  upon  the  face  of  the  indictment,  to  make  it    Bake  and 
appear  to  be  ^nactual force  indictable:  nor  is  any  riot  charged;      Others. 
(H*  any  unlawful  assembly.  Therefore  the  mere  number  makes 
no  difference. 

Mr.  Justice  Aston  concurred;  the  true  rule  is,  "That 
*^  it  ought  to  appear  upon  ^tface  of  the  indictment  to  be  an 
*'  indictable  offence. 

Per  (7pr.  unai^ifji^usly. 

Rule  made  absolute, 

tp  c^s^  i^}^  in^icto^nj:, 

So  that  this  pbint  seems  now  to  be  fully  settled. 


TheEpdqf  TVfjii^y  Term  ^7,6$.  ^  it?.  3. 


99twe^  ikP  fS^  of  ^is  term  an4  ^e  begii)ji^ng  of  tlj^e  Mr.  Justice  De- 
Q^Xt,  ©fc.  O^Sm4ay  the  8tb  of  September  irW,  i|ii?4  ;^i|^niion'.  death. 
^IPp0HA8  PBif^^N,  lat?  second  judge  of  thjs  CQurt. 


IV^chaelm^ 


Digitized  by  VjOOQ IC 


Michaelmas  Term, 

6Geo.  3.  B.  R.  1765. 


m 'r?  f  ""^  Ricord  vers.  Bettenham. 

Friday,  8  Nov.    .         r       ▼% 

1765  T^HIS  was  an  action  brought  by  the  captain  of  a  French 

^ction  mwn-       X    privateer  against  the  captain  of  an  EngUsh  ship  called 

a^n  enemy*"    *^  Syren^  for  the  ransom  of  the  Syren^  which  had  been  takes 

upon  a  ransom    by  the  French  privateer. 

bin. 

Doug.  643, 4,  5,     It  was  tried  before  Lord  Mansfield^  at  Guildhall,  at  the  sit- 

l  Ld\^y  283.  ^^^^  ^^^  Easter  tttm  1765. 

There  was  a  special  case  stated,  for  the  opinion  of  this 
court»  viz. 

That  it  was  an  action  brought  by  the  plaintiff  against  die 
defendant  on  a  ransom^btU:  wherein  the  plaintiff  declares, 
that  whereas  at  the  time  of  the  capture  aftermentioned^  to 
wit,  on  the  24di  day  of  -rfwjTw*  1762,  ai|d  before,  there  was  ' 
an  open  war  between  the  lord  George  the  Third  then  and  still 
king  of  Great  Britain^  and  die  French  king^  and  that  during 
the  time  of  such  open  •  war,  to  wit,  on  tne  same  day  and 
year  aforesaid,  the  said  John  Ricord^  then  being  a  subject  of 
tiie  French  king  and  commander  of  a  certain  privateer  called 
the  Badine  then  cruizing  upon  the  high  seas  to  take  the  ships 
and  effects  of  the  subjects  of  the  lord  the  present  king  of 
Great  Britain^  did,  upon  the  high  seas,  in  an  nostile  manner, 
dttacky  conquer  and  take  a  certain  ship  or  vessel  called  the 
Sy  renvoi  great  value,  to  wit,  of  the  value  of  one  thousand 
pounds,  then  the  property  of  one  William  Tempter  a  subject 
of  the  lord  the  present  king  of  Great  Britain^  whereof  die 
said  John  Bettenham  was  then  master  and  commander,  and 
then  proceeding  upon  a  certain  voyage ;  and  whereas,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  Lrni^ 
don  aforesaid,  to  wit,  in  the  parish  of  St.  Mary  le  Bow  in 

the 
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the  ward  of  C!^^,  in  consideration  that  the  said  jfohnRi'  1T65« 
cord  would  at  the  special  instance  and  request  of  the  said 
JiBfkif  Bettenham^  ransom  and  set  at  liberty  him  the  said  John  ^'^^^^ 
oettinkixm  and  his  said  ship  or  vessel,  and  grant  him  one  Bettenham 
month's  time  from  that  day  to  repair  to  his  destined  port,  he 
the  said  John  Beitenham  undertook,  and  to  the  said  John  Ri* 
cord  then  and  there  faithfully  promised,  that  he  and  his  owti" 
ers  would  pay  to  the  sai(f  jfohn  Ricord^  for  the  said  ransom^ 
the  sum  of  300  pistoles  of  foreign  money,  within  two  months 
theB  next  ensuing,-  and  that  he  the  said  John  Bettenham 
would  give  for  hostage  Joseph  Bell  who  was  mate  of  the 
said  ship  or  vessel,  and  would  maintain  the  said  Joseph  Bell 
tiU  the  day  of  payment  of  the  said  ransom.  And  the  said 
yohn  Ricord  in  fact  saith,  that  confiding  in  the  promise  and 
undertaking  of  the  said  John  Bettenham^  he  the  said  John 
Ricord  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at  the  request  of  the  ssdd  John  Bettenham  did  ransom 
and  set  at  liberty  him  the  said  fohn  Bettenham  and  his  said 
ship  dr  vessel;  and  did  grant  one  month's  time  from  that  day 
to- repair  to  his  destined  port.  And  although  he  did  give  feJr 
hostage  the  said  Joseph  Bell  (with  his  own  consent)  to  the 
said  John  Ricord;  who  afteirwards  and  after  the  expivation  of 
the  fliaid  time  for  the  payment  of  the  ransom-money,  to  wit, 
oft  the  9th  day  of  November  in  the  year  aforesaid,  died, 
whereof  the  said  John  Bettenham  afterwards,  to  wit,  on  the 
sttttie  day  and  year  last  aforesaid,  had  notice,  that  is  to  say, 
vA^IoH^n  aforesaid  in  the  parish  and  ward  aforesaid;  yet  the 
Sl&r  John  Bettenham^  not  regarding  his  promise  and  under- 
tAhig  so  made  as  aforesaid,  but  contriving  and  fraudulently 
ittending  craftily  and  subtlely  to  deceive  and  defraud  the  said 
^3^«  Ricord  in  this  behalf,  hath  not  performed  his  said  pro- 
nftlse  and  undertaking,  in  this^  that  the  s^d  John  Bettenham 
Wkd  his  owners  did  not  nor  did  either  of  them,  withiii  the  said 
Vtn>  months  or  at  any  other  time,  pay  the  said  300  pistoles  or 
aAy  paat^  thereof,  or  the  value  thereof  in  lawful  money  of  ^ 

Qrtat  Britain jOr  otherwise,  to  the  said  John  Ricord;  although 
A0  said  John  Bettenham  afterwards,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  at  London  aforesaid  in  the  parish  and 
ward  aforesaid,  was  by  the  said  John  Ricord  requested  so  to 
do:  but  to  perform  his  said  promise  and  undertaking  in  this 
bdialf,  he  me  said  John  Bettenham  hath  altogether  refused, 
and  still  doth  refuse;  and  the  said  ransom-money  still  remains 
whoDy  due  and  unpaid,  contrary  to  the  form  and  effect  of  the 
0aid  promise  and  undertaking  of  the  said  John  Bettenham. 
And  whereas  during  such  open  war  as  aforesud,  to  wit,  on^ 
the  24th  day  of  August  in  the  said  year  of  our  Lord  1762, 
the  said  John  Ricord^  then  being  a  subject  of  the  French 
king  and  commander  of  a  certain  other  ship  or  vessel  cruiz- 
ing on  the  high  seas  to  take  the  ships  and  eflfects  of  subjects 

of 
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inift  oftbg  lord  |)ie  present  kipg  of  Greaf  Britaiuy^d^  imps  th^ 
Rico&D  ^**  ^^**'  ^^  ^  hoetile  fn^naer,  at^k  conquer  ttid  t^ke  a 
^^^^'^  oertain  other  3hip  or  vessel  wheiwf  the  wid  yokn  BtUenkam 
J^KtTwukn*  ^  ftwhjeict  pf  our  lonj  the  pre^nt  Icing;  of  Great  Britain  wa^ 
'  *  th^n  con^mander,  of  gr^at  value,  to  wit,  of  the  value  of 
IOOQA  proceeding  upon  a  certain  voyage;  ai^  wb^ri^as  after- 
wards, to  wit,  on  the  same  d^y  and  y^ar  afores^d,  to  wit,  %t 
Jjindon  aforesaid  in  the  parish  and  w^  ^fDreaaid,  in  consi- 
deration thiti  be  tbe.a^  jfpfin  Ricor4  t^  ^t  t^e  apecial  in- 
standee  mA  request  of  the  said  John  ffettenhan,  set  mt  Uberly 
the  said  jfohn  Bettenfum^  and  hjis  said  last-mentioned  8hip,far 
a  certain  ransom,  to  wit,  900  pistoles,  beipg  foreign  moneyy 
lod  h»4  granted  him  c^e  inpi|tb  froi»  that  day  to  repair  tQ 
his  destined  port,  he  the  $^i4  John  B^ttenham  undertook^ 
wA  >lv;n  and  there  faittifuUy  premised  the  ^4  John  Rkor4 
tQ  p^y  him  ^e  said  last  inen^ned  300  pistoles  within  a  cer- 
tain time  Ipng  since  p^t,  to  wit,  within  two  momh?  nez$  en- 
duing; yet  the  said  J^hn  B^^^<nhamy  not  reg^diug  hia  said 
1^-mentioned  promise  and  underuikiug»  but  contriving  an4 
firsmdjolei}^  intending  craftily  and  subtQy  to  deceive  and  de- 
bw4>  the  said  John  Bicord  in  thi^  behidf,  hath  not  paid  the 
siud  last  mentioned  300  pistoles  or  any  part  thereof,  or  tiie 
y^ue  thei^eof^  to  the  ^d  John  Btcords  althpu^  so  to  do, 
^e  s^d  John  Bettenkam  was  frequenidy  requested,  to  wit, 
»t  Juondon  aforesaid  in  4xe  parish  and  ward  ^oresa^d,  by  dw 
3aid  yohn  Ricord:  but  to  pay  the  same  or  any  part  thereof  * 
to  the  said  John  fiicordy  die  said  jfohn  Bettenham  hadi 
hitherto  altogether  refused,  and  still  dodi  refuse.  To  which  de- 
claration, the  defend;vit  pleaded  the  gener^  issue,  ^'  Th^the 
-  **  did  not  undertake  and  p^mise,  £s?c.:''  and  thereupon,  issue 
was  joined.  The  cause  came  on  to  be  hear4  be^>re  Lord 
Mamfieldy  at  Gutfdhi^U  Lomhn^  the  aitdnp^  Mter  Easter  tenn 
ir65:  when  it  lyas  agreed  that  a  verdict  sbould  be  ^ven  for 
the  plaintiff;  damages  236/>  and  costs  409.  subject  to  the 
opinion  of  diis  court  upcHi  the  foUowing  faqts  admitted  by 
theoounsdonboth^ides;  viz* 

That  the  capture  of  the  Syren^  by  the  Badine  privateer 
commanded  bv  the  plaintiff,  was  four  leagues  off  llape  Ne^ 
friiloj  at  seoj  me  24th  of  August  1762. 

That  d:ie  pimntiff*  then  was  a  natural  bom  subject  tf  the 
French  ang";  from  whom  the  Badine  had  a  commission; 
and  the  defendant  a  natural  bom  stUject  ofGiBLEArT  Bhit  Anr; 
and  that  the  Syren  was  ii%t  property  of  the  defendant's  own* 
ers,  being  British  suijects* 

T^AT  at  tjhe  capture,  a  raksom-^il^  Wfg  jpven,  at  spa^ 
the  said  24th  of  August  1,762^  sigr^  by  t^  {daintj|r,  the 
defendant^  ^  Joseph  Bell  the  4^94^t'f  ^jjnate  (jfuo  was 

given 
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||it«b  as  II  Jho^flgv  to  the  pbiitffft^  iriildinm^6m-bUl  was  in       lf55. 

dite  words  following,  ofe.  **  I  the  undeiwHtt«&  ^oAh  Xicprd^      Rnr©Ab — 

^  captain  of  the  privateer  called  the  BaAne  of  Port  au  Prince^  ^ 

^  bekmgmg  to  Mr.  Antony  Bur^aret^  have  agreed  with  Mr.  BrrrmimaiCv 

**  yohnBettenham^  cs^t^n  faf  nie  Ehgthh  Vessel,  abd  t^en 

J*  under  the  said  colours,  of  the  poH  of  Phcktua  on  the  doast 

«of  Ntti)  England,  belonging  to  Mh  W^^m  Tmbkj  ^ 

^present  bound  from  JoMHicii^  x6  tskke  in  her  loading  a^ 

^^  Lucca  Martha  Brae  in  the  said  island,  and  was  ufcta  {btdr 

^^  leagues  to  the  Nortfiward  of  Point  NcFrilhi  viz.  That  I 

^*  the  said  John  Htcord  acknowledged  to  nave  ran^oikied  the 

^'aforesaid  captain  and  his  said  vessel  called  die  Syrefi^  foir 

^^  the  price  and  sum  of  300  pistoles  \  and  hkve  granted  to  th^ 

^^  said  captain  one  month^s  time  to  repair  to  his  destinled  port, 

^^  and  to  begin  from  the  day  of  the  date  of  these  presents.  And 

*'  I  the  said  John  Beitenham  obUge  myaeif  and  owners  \o  pay  ^ 

^  widiin  two  hionths  from  the  date  hereof,  the  said  aroVe- 

**  mentioned  sum,  and  give  for  hostage  my  niate  called 

^^  Joseph  BeU,  whom  I  also  oblige  myseUfto  mdinte^n  till  the 

^*  day  of  payment  of  the  said  ransom.  In  testimony  whereof 

^*  we  have  signed  together;  that  this  may  be  authentic,  as  if 

**  executed  b^re  a  notary  piA^Uc:  ote  boai^  Ate  Bad^Cy  this 

**MA  of  Jugua*  ITGSL   J'ohh  Ricord.    J^hn  Btmnha^. 

''Jos.BeU:' 

That  the  value  of  the  ransom-bill,  being  300  pistiAes, 
amounting  to  23^.  steriing:  and  diat  the  ship  Syren  was  of  a 
|;reatet  v^ue. 

That  the  said  Joseph  Bell  died  in  prison^  at  Port  au 
Prince,  on  12th  October  1762. 

That  the  Syren  after  her  having  been  so  ransomed,  arriv- 
ed at  her  destined  port  of  Lucca  Martha  Brae.   ' 

That  at  the  time  of  the  capture,  and  till  the  3d  day  6f 
Kovember  1762,  there  was  an  actual  war  between  GreM 
Britain  and  Trance. 

Question — ^Whether,  upon  these  facts,  the  plalmifr  is 
ihtitied  to  recover  in  this  action. 

The  material  substance  of  this  case  is  the  taking  of  this 
ship  fay  the  French^  m  a  time  of  open  war;  that  die  EngBsh 
cai^in  was  a  Tiatural  born  subject  ufGresit  Britain;  tuid  the 
French  ci^itam,  a  natural  bom  subject  of  Frahce;  that  tile 
ship  was  taken  in  August  1762,  and  ransomed,  and  a  ransom- 
bill  given  for  300  pistoles  (which  are  equivsdent  to  2361.;) 
and  that  his  mate  Joseph  Bell  who  died  in  prison,  was  given 
as  an  hostage. 

Mr. 
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Mr.  Chamhera  argued  on  ibehalf  of  the  plaintiff^  upon 
Friday  \ht  21«t  of  Jun^  last;  and  Mrw  Dwining  for  the  de- 
fendant. 


V, 

Bbttbvham. 


Mr.  Chambers  begun  with  clearing  the  case  of  objections* 
It  may  be  objected,  he  said  (Ist,)  that  this  action  is  brought 
coram  non  judice;  (2dly,)  that  the  plaintiff  is  an  alien;  and 
(3dly,)  that  the  death  of  the  hostuge  puts  an  end  to  the 
contract. 

As  to  the  first  point,  he  said  that  the  want  of  jurisdiction 
ought  to  have  been  pleaded  in  abatement,  and  before  impar- 
lance: and  he  cited  22  H.  6.  7.ph  9.  Bro.  Abr.  Tide  Jurisr 
diction^  pL  88.  and  Title  Privilege  15.  and  Continuance  7(X 
Hardr.  365.  ClapJiam  v.  Sir  John  Lenthall;  1  Lutw.  46, 
Wentworth  v.  Squib;  Carthew  11.  Jennings  v.  Hankyn;Car- 
thetv  354.  Davis  v.  Stringer;  and  4  Inst.  213,  214.  between 
Sir  John  Egerton  and  William  Earl  of  Derby • 

But  after  issue  is  joined,  no  exception  to  the  jurisdiction 
can  be  allowed. 

However,  the  jurisdiction  of  the  court  of  admiralty  b  not 
exclusive  of  the  jurisdiction  of  this  court.  They  have  con- 
n/rr^nf  jurisdiction.  4  Inst.  134. 

Second  point.  This  objection  comfcs  likewise  too  late  now: 
they  should  have  pleaded  it  in  abatement.  But  an  alienyri nu^ 
or  even  an  alien  enemy^  under  some  circumstances,  may 
maintain  a  personed  action.  1  Salk.  46.  Wells  v.  WilUcmis. 
Moore  431.  Watford  v.  Masham* 

This  b  not  an  illegal  contract  with  an  enemy;  but  a  trans- 
action arising  from  an  act  of  hostility.  A  captive  may  re- 
deem his  life  by  a  ransom:  and  money  actually  paid  down,  or 
z  promise  of  money  to  be  paid  in  future,  are  equally  allowable. 
It  mollifies  the  rigour  ot  conquest.  It  is  a  case  of  necessity. 
The  victor  might,  otherwise,  even  kill  his  captive. 

'  Third  point.  The  contract  did  not  become  extinct  by  die 
death  of  the  hostage.  The  giving  of  a  hostage  is  a  collateral 
contract.  A  hostage  is  not  an  equivalent^  but  a  collateral 
security.  It  is  only  strengthening  the  obligation,  l^  giving  a 
pledge.  But  giving  a  pledge  does  not  discharge  the  dc^ 
Yelv.  178.  Sir  Jo.  Ratdife  v.  Daois.  2  Strange  919.  die 
South  Sea  Company  v.  Duncombe.  2  Salt.  522,  Digest^ 
Lib.20.TiiieS  Lex9. 

These  objections  being  removed,  no  difficulty  remains. 

Mr. 
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Mr.  Dunmng^  contra^  for  the  defendant  said)  that  thia  is        1765* 
an  action  of  the  first  imjn-ession:  no  such  action  has  ever      '^  ""^ 

been  brought,  though  the  case  must  be  frequent;  nor  does  a         ^^^  ^ 
reciprocal  action  lie  in  other  nations.  Be^ttekham. 

He  proposed  to  consider  the  case,  under  four  heads,  viz. 

1st.  As  on  a  written  instrument,  without  hostage ; 

2dly«  As  on  a  written  instrument,  vxith  hostage ;  (which 
he  looked  upon  to  be  the  material  part  of  the  engagement.) 

3dly.  Though  the  action  might  be  maintainable  in  the 
admiralty-court ;  yet  it  is  not  maintainable  here* 

4thly.  The  ransom-bill  was  obtained  under  duress. 

(But  he  almost  gave  up  the  two  last  objections.) 

First  point.  No  such  contract  as  this  is,  can,  of  itself 
support  an  action.  It  is  void^  from  the  condition  of  the  con- 
tracting parties. 

The  plaintiff  is  under  an  incapacity  of  either  contracting,  cro.  Eliz.  U2. 
or  suing:  not  indeed  as  an  alien  generally,  but  as  an  alien 
enemy.  If  he  sued  merely  as  an  alien,  it  should  have  been 
taken  in  time  and  pleaded  in  abatement.  But  this  plaintiff 
was  an  alien  enemy.  Therefore  no  suit  could  have  been 
maintained  between  the  parties,  at  the  time  of  making  the 
contract;  nor  could  any  suit  have  been  maintained  between 
the  parties,  at  the  time  of  the  breach  of  the  contract:  and  a 
personal  action  once  suspended  is  gone  for  ever.  Here  is  a 
fundamental  radical  defect.  No  action  could  accrue  upon  a 
contract  made  with  an  alien  enemy ^  in  time  of  actual  open 
war. 

Being  an  alien  enemy  is  pleadable  in  bar,  and  concludes  to 
the  action.'  Co.  Lit.  129.  b.  is  express  in  point.  Comberb. 
212,  394. 

19  E.  4,  6.^  pi.  4.  and  pi.  6.  prove  that  "  an  alien  enemy 
**  can  not  maintmn  an  action."  Bro.  Abr.  tide  Denizen  and 
Alien^pl.  20.  In  Carter  49,  50,  and  191.  Richfield  et  Uxor 
V.  Udall — "  An  alien^  executor^  may  maintain  an  action ;  be- 
**  cause*  he  sues  in  outer  droit. ''^  But  in  Cro.  Eliz.  142.  pL  7. 
it  was  holden  a  good  plea  to  an  action  of  debt  brought  by  an 

Vol.  III.  3  T  executor. 
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1765.        executor,  "That   thie    plaintiflF   was  an    alienee  at  Gmm 

— ^^~  "  under  the  obedience  of  PhiHp  king  of  Spain^  enemy  of  the 

^^^^'''>      i*  queen." 

BisTTEKHAM.  flut  it  is  Said,  "  That  thisy  being  for  a  ransom^  turns  upon 
"  the  necessity  of  the  case :  for,  otherwise,  the  vanquished 
"  might  be  killed  by  the  victor." 

Answer— Allowing  the  contract  to  be  prudent  and  even 
fawfuij  yet  it  ought  to  be  secured  by  an  hostage*  This  is  the 
obvious  method  of  securing  it :  and  this  contract  is  so  seciu-ed. 

Second  point — ^This  contract  being  so  secured  by  a  hostage, 
the  ransom-bill  is  not  an  independent  substantive  agreement; 
but  relative  to  the  hostage.  The  hostage  himself  is  not  bound 
to  pay  the  ransom ;  although  he  has  signed  the  paper.  It  is 
the  captain  only,  who  obliges  himself  and  his  owners.  This 
obligation,  if  not  obtained  by  what  is  strictly  called  duress^ 
was  at  least  not  voluntarily  entered  into.  If  the  captain  could 
thus  bind  himself  his  ship  and  owners,  what  need  could  there 
be  of  an  hostage  ?  The  hostage  therefore  is  a  security y  and  the 
principal,  if  not  the  only  security. 

He  said,  it  astonished  him,  that  all  foreign  writers  (except 
Grotius  and  Puffendorff^  are  silent  upon  this  subject;  and 
they  do  not  say  much  aiout  it. 

•  He  cited  it  as  But  Molloy^  Rb.  1.  cap.  8.  §  *  7.  says,  that  ^*  if  hostages 
section  7.  but  it  «  ^^e  taken,  he  that  gives  them  is  freed  from  his  fcath:  for 
section.'*'*        "  ^^^  *°  receiving  hostages,  he  that  receives  them  hath  re- 

"  linquished  from  the  assurance  which  he  had  in  the  faith  of 

"  him  that  gave  them.'' 

An  action  upop  a  ransom*bill  was  never  attempted,  even 
in  the  court  of  admiralty:  nor  will  it  lie  in  France. 

But  he  admitted,  that  actions  had  been  brought  in  the  ad- 
miralty, by  the  hostage  against  the  owners  who  refused  to  ran- 
som him;  and  he  thought  that  such  an  action  would  lie  even 
in  this  court.  But  that  will  not  be  material  in  the  present  case. 

Mr.  Chambers^  in  reply,  cited  some  other  authorities;  par- 
ticularly, Les  Uaages  et  Coittumes  de  la  Mer;  Guidon^  Rachats 
et  Compositions;  GrotiuSy  lib.  3.  c.  20.  §  58.  and  c.  23.  §  16. 
Zotich.  dejure  etjudiciofeciali.  part  2.  c.  54.  Ordonnances  de 
Louis  14,  touchant  la  Marine:  which  proved,  he  said,  that 
.  this  was  a  contract  allowable  by  the  law  of  nations.  And  if 
the  contract  is  allowed  by  the  law  of  nations,  the  action  must 
lie  in  them  all. 

He 
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He  made  some  observations  in  answer  to  Mr.  Dunning.  1705. 

In  this  declaration,  it  only  appears  that  the  capture  was      Rigord 
during  the  war:  it  does  not  appear  that  the  contract  was  so.  ^« 

Bbttbnbax. 

A  right  may  commence,  before  the  right  of  suing  accrues. 
But  supposing  he  could  not  have  brought  his  action  during 
the  war;  yet  he  may  in  time  of  peace.  A  right  may  revive. 

An  alien  enemy  may  sue  as  executor;  or  for  an  account. 

In  a  case  in  chancery,  Lord  Hardwicke  over-ruled  a  plea 
of  ^^  alien  enemy,"  pleaded  by  Serjeant  Kettlebt/y  to  a  bill 
brought  for  an  account. 

A  contract  made  during  a  war  may  be  effectuated  during 
a  peace. 

It  is  for  general  convenience,  that  an  alien  enemy  may  be 
an  executor.  And  19  £.  4.  6.  and  Brooke  tide  Denize^  and 
AlijtnjpL  20.  are  not  law. 

The  hostage  is  not  the  principal  security;  but  coUateraly  and  s 

not  the  subject  matter  of  the  contract:  for  which,  he  cited 
Zouchy  Grotiusy  and  other  authorities.  But  if  the  hostage 
Were  the  principal  security,  yet  his  death  does  not  discharge 
the  debt* 

Molhy;  lib.  U  c.  8.  relates  to  public  hostages,  upon  leagues 
and  treaties.  Besides,  other  opinions  are  against  him. 

Ulterius  Concilium. 

Mr.  Blachtone  who  was  to  have  argued  for  the  defendant, 
upon  a  second  argument  now  said,  he  had  made  inquiries 
abroad,  and  had  answers  from  very  eminent  lawyers  of  France 
and  Hollandy  "  That  such  an  action  had  been  allowed,  and 
*'  upon  principles  that  could  not  be  disputed."  Therefore  he 
did  not  choose  to  arg^e  it.  For,  the  only  objection  which 
seemed  to  weigh,  upon  the  former  argument,  was,  "  That 
"  such  an  action  would  not  lie  in  the  other  countries  of 
''  Europe:^ 

Lord  Manstield  said,  the  Court  were  all  of  the 
same  opinion. 

N.  B. 
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1765.  N..  B.  There  were  a  few  other  actions  of  the  same  Idnd 

depending:  but  upon  this  judgment  (which  gave  uxuversad 


RicoRD       satisfaction)  the  ransoms  were  paid 

Bkttenham.  Per  Cur. — unanimously, 

Let  there  be  Judgment  for  the  PLAiNXirr. 

See  Puffendorff,  lib.  8.  c.  7.  §  14.  and 
Grotius:^  lib.  3.  c.  23.  de  Jide  privata 
in  bello. 


Money  et  al.'  vers.  Leach. 
Roll  60. 

(1  Black.  Rep.    TT^  RRORS  having  been  assigned  upon  the  *  bill  of  except 

555.  S.  CO  J2j    ^Iqj^  mentioned  in  page  1692,  they  now  came  on  to  be 

•  V.  ante,  ,  *    °  ' 

p.  X692.  argued. 

General  war- 

rants  iUegal.  This  was  an  action  of  f  trespass  brought  in  the  court  of 

t  Sec  the  549th  common  pleas  by  Dry  den  Leach^  against  three  king's  messep- 
of  C.^fLof*^  8^"i  yoAn  Money  ^  James  Watson^  and  Robert  Blackmorey  for 
Mich,  term  breaking  and  entering  the  plaintiff's  house,  and  imprisoning 
4  G.  S^and  be-  him,  without  any  lawful  or  probable  cause ;  to  the  plaintiff's 
i7^/^*^     damage  of  2000/. 

The  defendants  below  pleaded  two  pleas.  The  first  was 
the  general  issue,  "  Not  guilty,"  on  Which  issue  was  joined. 

The  other  plea  (pleaded  by  leave  of  the  court)  was  a  spe- 
cial justification,  as  to  the  breaking  and  entering  of  the  plain- 
tiff's dwelling-house,  and  staying  and  continuing  therein  for 
six  hours,  and  making  the  assault  upon  him,  and  seizing  tak- 
ing and  imprisoning  him,  and  keeping  and  detaining  him  in 
prison  for  four  days:  as  to  all  which,  they  say,  that  before 
the  committing  of  the  supposed  trespass,  viz.  on  19th  April 
1763,  the  king  made  a  speech  from  the  throne  &fc.,  in  which 
speech  was  contained  the  following  declaration  &fc.  &Pc.  That 
on  23d  April  1763,  a  certain  seditious  and  scandalous  libel 
or  composition,  intitled  "  The  North  Briton  No.  45."  was 
unlawfully  and  seditiously  composed  printed  and  published 
concerning  the  king  and  his  said  speech ;  in  which  libel  were 
contained  &fc.  i^c.  &?c.  That  the  Earl  of  Halifax  was  then 
one  of  the  privy  council,  and  one  of  his  majesty's  principal 

secretaries 
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secittaries  of  state;  and  that  information  was  given  to  him  1765. 
of  the  sm4  publication  of  the  aforesaid  libel ;  and  the  said  libel  TT"  T 
was  dien  shewn  and  produced  to  the  said  earl:  and  he  there-  ^^^^  ^  ^  ' 
upon  in  due  manner  issued  his  w a rr  ant  in  writing  under  his  Lk  ac h 
hand  and  seal,  directed  to  Nathan  Carrwgtoii  and  these  three 
defendants  who  were  then  four  of  his  majesty's  messengers  in 
ordinary;  by  which  warrant,  the  said  earl  did  in  his  majesty's 
name  authorize  and  require  them,  taking  a  constable  to  their 
assistance,  to  make  strict  and  diligent  search  for  the  said  att^ 
thors  printers  and  publishers  of  the  aforesaid  seditious  libel  in- 
titled  "  The  North  Briton  No,  45.  April  the  23d.  f  763;" 
and  them  or  any  of  them  having  found^  to  apprehend  and seize^ 
together  ynxh  their  papers^  and  to  bring'  in  safe  custody  before 
the  said  earl^  to  be  examined  concerning  the  premises,  and  to 
be  further  dealt  with  according  to  law:  in  the  due  execution 
whereof,  all  mayors,  sheriffs,  justices  of  the  peace,  con- 
stables, and  all  others  his  said  majesty's  messengers,  officers 
ciwil  and  military,  and  loving  subjects-  whom  it  might  con- 
cern, were  to  be  aiding  and  assisting  to  them  the  said  Nathan 
Carrington^  John  Money ^  James  Watson^  and  Robert  Black- 
more^  as  there  should  be  occasion.  They  further  say,  that 
for  44  weeks  and  upwards  before  the  issuing  of  the  said  war- 
rant, certain  weekly  compositions  intitled  "  The  North  Bri- 
"  ton,"  and  respectively  numbered  in  a  progressive  order, 
had  been  printed  and  published  on  Saturday  in  every  week; 
and  that  the  said  seditious  libel  intided  "  The  North  Briton 
"  No.  45,  Saturday  April  xha  23d.  1763,"  was  one  of  the  said 
weekly  compositions.  They  say  that  the  plaintiff  followed 
and  exercised  the  art  and  business  of  a  printer;  and  did  in 
fact  print  and  cause  to  be  printed  one  of  the  s^d  weekly  com- 
positions intitled  the  "  North  Briton";  to  wit,  the  North 
Briton  No.  26,  and  that  after  the  issuing  of  the  aforesaid  war- 
rant and  before  the  committing  of  the  said  supposed  trespass, 
to  wit,  on  27th  April  1763,  information  was  given  to  thenv 
the  defendants,  "  That  the  said  Dryden  Leach  and  his  ser- 
"  vstnts  were  the  printers  of  the  aforesaid  seditious  libel  in- 
^*  titled  "  The  North  Briton  No.  45.  Saturday^  April  the 
''  2X?d.  1763."  Whereupon  the  defendants,  bemg  his  ma- 
jesty's messengers  in  ordinary  as  aforesaid  took  to  their  assist- 
ances a  certain  constable,  to  wit,  one  Thomas  Freeman^  who 
was  then  a  constable  of  the  parish  oiSt.  Margaret^  IFestmin- 
ater^  in  the  county  of  Middlesex^  to  aid  them  in  the  execution 
of  the  aforesaid  warrant;  and,  together  with  the  said  con- 
stable, entered  into  the  aforesaid  dwelling-house  of  the  said 
I>ryden  Leach^  in  which  the  said  Dryden  ixach  carried  on  his 
aforesaid  business  of  a  printer,  the  door  thereof  being  then 
open,  to  search  for  the  printers  of  the  said  seditious  libel,  in 
order  to  carry  them  before  the  said  earl  of  Halifax^  to  be  ex- 
Hinined  concerning  the  same;  and  thereupon,  the  said  de- 
fendants, 
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1765. 


Monet  et  al 

V. 

Lbach. 


fendants,  together  with  the  constable  aforesaid,  did  then  and 
ihetefindy  within  the  same  house,  a  neioly^printrd  copy  ofotu 
of  the  said  weekly  compositions  intided  *'  The  North  Bri- 
*'  ton",  and  also  an  unfinished  copy  of  part  of  another  of  the 
said  compositions  then  also  newly  printed^  and  which  said 
newly  printed  copies  were  part  of  a  new  edition^  which  the 
said  Dryden  Leach  and^is  servants  were  then  and  there  re- 
printingy  of  the  aforesaid  weekly  compositions.  Whereupon, 
the  defendants,  together  with  the  constable  abovenamed, 
did  gendy  lay  their  hands  on  the  said  Dryden  Leqthy  and 
seized  and  took  him  into  their  custody,  in  order  to  bring 
him  before  the  said  earl  of  Halifax^  to  be  examined  concern- 
ing the  said  seditious  libel;  and  in  so  searching  for  the  print- 
ers of  the  seditious  libel,  and  seizing  and  taking  the  said 
Dryden  as  aforesaid,  did  then  and  there  necessarily  stay  and 
continue  in  the  said  house  of  the  said  Dryden  for  the  spau:e  of 
six  hours,  part  of  the  time  in  the  declaration  mentioned*  And 
because  the  said  earl  of  Halifax  was,  during  all  the  said  space 
of  four  days,  part  of  the  aforesaid  five  days  in  the  said  decla- 
ration mentioned,  employed  in  other  business  belonging  to 
his  said  office  of  secretary  of  state,  so  that  the  said  Dryden 
Leach  could  not  then  or  during  the  said  four  days  be  bipught 
before  the  said  earl  for  the  purpose  aforesaid,  they  the  said 
defendants,  together  with  the  constable  aforesaid,  did  keep 
and  detain  the  said  Dryden  Leach  in  their  custody  for  the  said 
space  of  four  days,  part  of  the  said  time  in  the  declaration 
mentioned,  in  order  to  carry  him  before  the  said  earl  of  Ha-^ 
Itfax  for  the  purpose  aforesaid.  They  further  say,  that  at  the 
end  of  the  aforesaid  four  days,  and  not  before,  upon  the  exa- 
mination of  the  said  Dryden  Leach  and  certain  other  persons 
who  were  then  and  there  examined  concerning  the  premises, 
it  appeared  to  the  said  earl  of  Halifax^  *'  That  the  said  Z>ry- 
*•*'  den  Leach  did  not  print  the  said  seditious  libel  intided  the 
"  North  Briton  No.  45.  Saturday  April  the  23d.  1763:** 
and  thereupon,  the  said  defendants,  by  the  command  of  the 
said  earl  oiHaiifax^  did  then  and  there  release  the  said  Dryden 
Leach  out  of  their  custody,  and  discharged  and  set  him  free 
from  that  imprisonment.  Which  are  the  same  breaking  and 
-entering  of  the  aforesaid  dwelling-house  of  the  said  Dryden 
Leachy  in  the  declaration  mentioned,  in  which  is^c,  and  stay- 
ing and  continuing  therein  for  the  space  of  six  hours,  part  of 
the  time  in  the  same  declaration  mentioned;  and  also  as  to 
the  making  of  the  aforesaid  assault  upon  the  said  Dryden 
Leachy  and  seizing  taking  and  imprisoning  of  the  said  Dryden 
Leachy  and  detaining  him  in  prison  for  the  space  of  four  days, 
part  of  the  said  time  in  the  said  declaration  mentioned,  above 
supposed  to  have  been  done  by  the  defendants,  whereof  the 
said  Dryden  hath  above  complained  against  them.  And  this 
they  are  ready  to  verify.  Wherefore  Aey  pray  judgment,  if 

the 


Digitized  by  LjOOQIC    • 
1 


Michaelmas  Term  6  Geo.  3.  B.  R.  1745 

die  siud  Dry  den  ought  to  have  or  maintain  his  aforesaid  ac-        1765. 

-tion  thereof  against  them  £sPc.  'T:  77" 

^  Monet  et^. 

The  plaintiff  replied,  as  to  the  said  plea  in  bar  as  to  the  ^' 

breaking  and  entering  the  dwelling-house,  and  staying  and  Leach. 
continuing  there  six  hours  (part  of  the  time  in  the  declara- 
tion mentioned,)  and  also  as  to  the  making  of  the  assault  upon 
him,  and  seizing  taking  and  imprisoning  of  him,  and  keep- 
ing and  detaining  him  in  prison  for  four  days  (part  of  the 
time  in  the  declaration  mentioned;)  that  the  defendants,  of 
their  own  xvrong  and  ruithout  the  cause  by  them  in  their  plea 
alledged,  broke  and  entered  his  dwelling-house,  and  staid 
and  continued  therein  for  six  hours  and  made  an  assault  upon 
him,  and  seized  took  and  imprisoned  him,  and  kept  and  de- 
tained him  in  prison  for  the  four  days  in  the  plea  mentioned 
(part  of  the  time  in  the  declaration  mentioned,)  in  manner 
and  form  as  he  has  above  complained  against  them.  And 
upon  this  issue  was  joined. 

The  cause  came  on  to  be  tried  before  Ld.  Ch.  Just.  Pratt, 
OTk  the  10th  of  December  1763,  at  Guildhall:  and  the  jury 
fb^nd  a  verdict  for  the  plaintiff  upon  both  issues;  and  ]gave 
hisn  damages  400/.  besides  his  costs  and  charges^  &?c.  On 
ISth  June  1764,  judgment  was  signed  for  the  plaintiff,  for 
40C/.  damages,  and  51/.  16^.  8^.  costs. 

At  the  trial,  a  bill  of  exceptions  was  tendered  and  re- 
ceived ;  which  stated  the  issues,  the  coming  on  to  trial  &^c., 
and  the  evidence,  and  described  a  printed  paper  intitled 
"  The  North  Briton  No.  45."  and  the  information  given 
thereof  to  the  secretary  of  state,  and  his  warrant  to  the  de- 
fendants below,  together  with  another  king's  messenger, 
Nathan  Carrington;  and  what  Mr.  Carrington  had  been  told 
of  Mr.  Leaches  being  the  printer  of  it;  and  their  thereupon 
ctiteringhis  house,  and  finding  some  of  the  other  numbers  of 
the  same  paper  newly  printed  by  him;  and  their  thereupon 
taking  him  into  custody,  in  order  to  carry  him  before  the 
carl  of  Halifax^  one  of  his  majesty's  principal  secretaries  of 
state;  and  that  he,  appearing  not  to  be  either  author,  printer 
or  publisher  of  the  said  paper  called  "  The  North  Briton," 
No.  45.  was  discharged  by  them,  by  the  earl's  order,  without 
being  ever  carried  before  him.  They  say,  that  their  evi- 
dence intided  them  to  the  benefit  of  the  stetute  of  24  G.  2. 
c.  44'.  Though  it  was  denied  by  the  counsel  for  the  plaintiff 
Lcach^  that  either  they  or  the  secretary  of  state  himself  were 
xmithin  that  statute,  or  those  of  7  Jac.  1.  c.  5.  or  21  Jac.  1. 
c.  1 2.  (the  former  of  which,  being  only  temporary*,  was  made 
perpetual  by  the  latter,  and  by  which  liberty  is  given  to  justices 
of  peace  and  all  others  acting  under  their  command  "  To  plead 
*'  tue  general  issue,  and  give  the  special  matter  in  evidence.") 

That 


Digitized  by  VjOOQ IC 


1746  Michaelmas  Term  6  Geo.  3.  B.  R* 

1765.  That  the  chief  justice  of  the  common  pleas  was  of  opinion 

"  That  their  evidence  was  not  sufficient  to  bar  the  plaintiff  of 
'^Tiis  action":  whereas,  the  bill  of  exceptions  insists  diat  it 


Money  et  al. 


Leach.       ^^• 


This  bill  of  exceptions  being  sealed,  and  the  seal  acknow- 
ledged as  is  beforcmentioned,  the  defendants  below  assign  er- 
rors: and  a  joinder  in  error  was  put  in  by  the  plaintiff  Leach. 

The  assignment  of  errors  was  to  the  following  effect:  (It 
mav  be  seen  at  large,  in  the  60th  Roll  of  Easter  term  5  G.  3. 
B.  'R.)  * 

The  defendants  come,  on  Wednesday  next  after  15  days  of 
Easter  4  G.  3.  before  our  lord  the  king  at  Westminster,  and 
say,  that  at  the  trial,  their  counsel  proposed  exceptions  to  Ac 
opinion  of  the  lord  chief  justice  Pratt;  which  exceptions 
were  \vTitten  in  a  bill,  and  sealed  by  the  chief  justice:  which 
bill  of  exceptions  the  defendants  now  bring  into  this  court, 
and  pray  a  writ  to  the  chief  justice,  to  confess  or  deny  his 
seal;  which  writ  is  granted  to  them,  returnable  on  the  mor- 
row of  the  Ascension.  At  which  day,  before  our  lord  the 
king  at  Westminster  come  the  defendants  in  their  proper  per- 
sons, and  the  said  chief  justice  of  the  common  pleas  likewise  in 
his  proper  person,  and  acknowledges  his  seal  put  to  the  said 
bill  of  exceptions.  [The  form  and  ceremony  of  his  doing 
this  may  be  seen  in  page  1692.]  Then  they  set  out  the  bill 
of  exceptions,  verbatim^  '*  Be  it  remembered  £sfc."  It  re- 
cites all  the  proceedings  particularly  and  minutely,  from  the 
very  beginning,  to  the  end,  concluding  with  the  verdict  of 
the  jury:  which  it  would  be  tedious  to  repeat,  as  they  have 
been  already  sufficiently  specified.  They  are  entered  upon 
the  Rolls  549  and  550  of  the  court  of  common  pleas,  in  Mi^ 
chaelmas  term  4  G\  3.  The  <lefendants  (now  become  plain- 
tiffs in  error)  then  alledge,  (in  their  said  bill  of  exceptions} 
that  upon  the  trial,  the  counsel  for  the  plaintiff  Leach,  in 
order  to  prove  the  defendants  guilty  of  the  trespass,  gave  in 
evidence,  "  That  on  29th  April  1763,  the  defendants  en- 
^^  tered  the  plaintiff's  dwelling-house,  searched  it,  and  con- 
\''  tinned  in  it  four  hours;  seized  and  took  Leach  into  their 
''  custody  against  his  will  and  consent ;  and  kept  and  detained 
*'  him  in  their  custody  against  his  will  and  consent  for  four 
^^  days:"  which  was  all  the  trespass  assault  and  imprisonment 
committed  by  the  defendants  or  any  of  them.  Whereupon 
their  counsel,  in  order  to  bar  the  said  action,  and  to  acquit 
them  thereof  under  the  general  issue  above  pleaded,  gave  in 
evidence  and  proved  "  That  before  the  committing  of  the 
^^  trespass,  the  king  made  a  speech  from  the  throne,  Esfc, 

^^  containing 
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"  containing  the  s.everal  expressions  stated  in  the  secpnd  plea^       1765*  v 

**  of  the  defendants;  and   that  afterwards  and  before  the  ]vi6NEY"etal 

**  supposed  trespass,  a  pape^  intitled  "  The  North  Briton  ^^ 

''  No.  45."  fc?c,  was  printed  and  published;  and  that  the      Leach. 

"  same  contained  the  several  matters  set  forth  in  their  said 

**  second  plea:"  and  it  was  proved  on  jheir  behalf,  "  That 

*'  the  earl  of  Halifax  was,  all  that  time,  one  of  his  majesty's 

'*  principal  secretaries  of  state,  and  one  of  the  privy  coun- 

*'*'  cil;  and  that  information  was  given  to  him  of  the  said 

^^  publication  of  the  abovementioned  paper;  and  the  same     '   x 

^^  was  then  shewn  to  him;  and  that  thereupon  the  said  earl 

^^  issued  his  warrant  in  writing  under  his  hand  and  seal  di- 

**  rected  to   Nathan   Carrinffton  and  the  defendants,  who 

**  were  then  four  of  his  majesty's  messengers^  in  ordinary." 

And  their  counsel  then  produced  and  gave  in  evidence  the 

xtHin^^nt  aforesaid,  which  was  in  the  words  and  figures  fc^- 

lowing,  that  is  to  say,  ^^  George   Montagu  Dunk^  earl  of 

"  Halifax^  viscount  Sunbury  and  baron  Halifax^  one  of  the 

^*  lorde  of  his  majesty's  most  honourable  privy  council,  lieu- 

^^  tenant-general  of  his,majesty'«  forces,  and  principal  secre* 

"  tary  of  state  &?c,— These  are  in  his  majesty's  name  to  au- 

'^  thorize  and  require  you,  taking  a  constable  to  your  assist- 

"  ancc,  to  make  strict  and  diligent  search  for  the  authors 

*'*'  printers  and  publishers  of  a  seditious  and  treasonable  paper 

"  intitled  the  North  Briton  No.  45.  Saturday  April  23. 1 763. 

*•  printed  for  6.  Kearsley  in  Ludgate^treet  London;  and  them  , 

"  or  any  of  them  having  founds  to  apprehend  and  seize^  toge* 

^^  ther  -with  their  papers y  and  to  bring  in  safe  custody  before 

^*  ra,e,  to  be  examined  concerning  the  premises  and  further 

*^  dealt  with  according  to  law.  In  the  due  execution  where- 

*^  of,  all  mayors,  sheriffs,  justices  of  the  peace,  constables, 

^^  and  all  other  hb  majesty's  officers  civil  and  military,  and 

^  lovinff  subjects  whom  it  may  concern,  are  to  be  aiding  ai^d 

^^  ass'istibg  to  you,  as  there  shall  be  occasion.  And  for  your 

''  so  doing,  this  shall  be  your  warrant.  Given  at  St.  yames\ 

^  the  26th  day  of  April  1763,  in   the  third  year  of  his 

''  majesty's  reign.  I)unk  Halifax*  To  Nathan  Carrington, 

**  jfohn  Money ^  James  Watson^  and  Robert  Blackmore^  four 

^^  of  his  majesty's  messengers  in  ordinary."  And  it  was  fur- 

dier  proved  on  behalf  of  the  said  defendants,  ^^  That  several 

^^  of  ^he  like  warrants  had  been  gpranted,  at  different  times 

**  from  the  time  of  the  revolution  to  the  present  time,  by  the 

'*"  principal  secretaries  of  state,  and  had  been  executed  by  the 

'*  messengers  in  ordinary,  for  the  time  being;  and  that  the 

'*  paper  in  the  said  warrant  described  was  the  said  paper  so 

^^  printed  and  published  as  aforesaid;  and  that  the  w^arrant 

*'*'  aforesaid,  before  the  committing  of  the  supposed  trespass, 

^^  to  wit,  on,  the  26th  day  of  April  aforesaid  in  the  year  of 

^^  our  Lord  1763,  was  delivered  to  the  defendants,  to  be 

Vol.  hi.  3  U  "  executed  " 
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1765.  "  executed;"  and  "  That  they  were  then  three  of  his  ma- 
"  jesty's  messengers  in  ordinary  and  still  arc  so."  It  was  also 
proved,  on  their  behalf,  that  for  forty  weeks  "and  up- 
Leach.  "wards  next  before  the  issuing  of ,  the  aforesaid  wammt, 
"  certain  weekly  compositions  intitled  The  North  Briton 
"  had  been  printed  and  published  on  Saturday  in  every  week; 
"  and  tliat  the  aforesaid  paper  intitled  The  North  Briton 
**  No.  45.  Saturday  April  23.  1763,  described  in  the  said 
"  warrant,  being  one  of  the  said  weekly  compositions,  was 
*'  printed  and  published  before  the  issuing  of  the  said  war- 
"  rant,  to  wit,  on  the  23d  day  of  April  1763;  and  that 
^*  after  the  issuing  of  the  abovementioned  warrant,  and  be- 
"  fore  the  committing  of  the  said  supposed  trespass,  to  wit, 
"  on  the  28th  day  of  April  in  the  year  aforesaid,  the  de- 
"  fendants  were  informed  by  Nathan  Carrington  one  other 
"  of  tfie  messengers  in  the  said  warrant  named  and  one  rf 
**  the  persons  to  whom  the  said  warrant  was  directed,  diat 
"  from  the  information  he  had  received  he  was  of  opinion 
"  that  the  said  Dryden  Leach  who  then  and  long  before  was 
^^  and  still  is  a  printer  in  the-  city  of  London  aforesaid,  was 
*'  the  printer  of  the  said  weekly  compositions  intitled  The 
'^  North  Briton;  for  that  he  the  said  Carrington  had  been  m- 
"•^  formed  that  one  Mr.  Wilkes^  a  person  supposed  to  be  the 
"  author  of  the  said  weekly  compositions,  had  been  seen  fre- 
"  quently  to  go  into  the  said  Mr.  LeacfUs  house,  and  that  an 
*'  old  printer,  whose  name  he  the  said  Carrington  did  not 
'^  mention  to  the  defendants,  had  told  him  that  die  said  Mr. 
**  Leach  was  the  printer  of  the  said  com{>osidons;  and  ttert 
"  thereupon  the  defendants  took  to  their  assistance  a  coQStaA>le, 
*'  and  with  the  constable  entered  Leaches  dwelling-house  (the 
"  door  being  open)  to  search  for  the  said  Leach  and  his  books 
"  and  papers,  and  to  bring  him  together  with  his  books  and 
*'  papers  in  safe  custody  before  the  said  earl  of  HalifaXytoht 
"  examined  concerning  the  premises,  and  to  be  further 
*'  dealt  with  according  to  law;  and  upon  that  occasion  did 
^^  search  the  said  house,  and  necessarily  continued  therein  for 
"  the  said  space  of  four  hours."  And  it  was  further  given 
in  evidence  and  proved,  on  the  part  of  the  said  defendants, 
**  That  upon  that  starch,  the  defendants  did  find  Leach  in 
''  the  said  house,  and  did  ^soihen^ndanfwly-printedsheety 
'^  containing  a  copy  of  one  of  the  said  weekly  compositions, 
"  intitled  The  North  Briton  No.  1.  and  part  of  a  copy  of 
"  another  of  the  said  weekly  compositions,  intided  The 
"  North  Briton  No.  2:  which  sheet  was  printed  by  the  said 
"  Dryden  LeachJ*^  And  it  was  further  proved,  "  That  the 
'*  said  Dryden  Leach  did  alsb  print  one  of  the  said  weekly 
"  compositions,  ihtitled  The  North  Briton  No.  26.  And 
"  the  defendants,  with  the  assistance  of  the  constaUe,  did 
"  seize  and  take  into  their  custody  the  said  Dryden  Leach^  in 

'*  order 
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**■  order  to  bring  him  in  safe  custody  before  the  said  earl  of        1765.' 
**  Ha^fax^  to  be  examined  concerning  the  premises;    and  Money  etal. 
**  on  that  occasion  did  keep  and  detain  him  in  their  custody  ^^ 

**  for  the  space  of  four  days;  at  the  end  of  which  time,  it  Leach. 
^  appearing  by  the  examination  of  divers  persons  then  taken, 
^^  touching  the  author  printer  and  publisher  of  the  said  pa- 
**  per,  that  the  said  Dryden  Leach  was  not  the  author  printer 
*'  or  publisher  thereof,  the  defendants,  by  the  command  of 
**  the  said  earl  of  Halifax^  released  and  discharged  him  from 
**  that  imprisonment:  but  the  sgid  Dryden  Leach  was  never 
*^  tarried  before  or  examined  by  the  said  earl  of  Halifax  <»  And 
*'  that  the  entering  the  house  of  the  said  Dryden  Leach^  and 
^^  searching  the  same,  and  taking  into  and  detaining  in  their 
*'  custody  him  the  said  Dryden  Leach  in  the  manner  and  on 
**  the  occasion  herein  before  stated,  were  the  whole  of  the 
^^  trespass  assault  and  imprisonment  committed  by  the  said 
"  defendants  or  any  of  them."  But  it  was  proved  on  the 
part  of  the  said  Dryden  Leach^  "  That  he  was  not  the  author 
^^  printer  or  publisher  of  the  said  paper  intided  The  North 
*'  Briton  No.  45.  in  the  said  wairant  mentioned,  nor  of  any 
**  other  numbers  of  the  said  weekly  compositions,  except  as 
"  before  stated."  Whereupon  the  counsel  for  the  defendants 
insisted  before  the  said  chief  justice,  that  the  said  several 
matters  so  produced  and  given  in  evidence  on  their  part  as 
aforesaid  yf^rt  sufficient  mAought  to  be  admitted  and  allowed  zs 
decisive  evidence  to  intitle  them  to  the  benefit  of  the  statute  of 
24  6. 2.  intitled  "  An  act  for  rendering  justices  of  the  peace 
"  more  safe  in  the  execution  of  their  office,  and  for  indemnify- 
"  ing  constables  and  others  acting  in  obedience  to  their  war- 
**  rams ;"  and  that  therefore  the  said  Dryden  Leach  ought  to 
be  barred  of  his  aforesaid  action,  and  the  said  defendants  ac- 
quitted thereof.  And  thereupon  the  said  defendants,  by 
their  counsel  aforesaid,  did  then  and  there  pray  of  the  said 
chief  justice  to  admit  and  allow  the  said  matters  and  proof  so 
produced  and  given  in  evidence  for  the  said  defendants  as 
aforesaid,  to  be  conclusive  evidence  to  intide  the  said  defen- 
dants to  the  benefit  of  the  statute  aforesaid,  and  to  bar  the  said 
Dryden  Leach  of  his  action  aforesaid.  But  to  this,  the 
counsel  for  the  plaintiff  then  and  there  insisted  before  the  chief 
justice,  that  the  matters  and  evidence  aforesaid  so  produced 
and  proved  on  the  part  of  the  defendants  as  aforesaid,  were 
not  sufficient,  nor  ought  to  be  admitted  or  allowed  to  intide 
the  sud  defendants  to  the  benefit  of  the  statute  aforesaid,  or 
to  bar  the  said  Dryden  Leach  of  his  aforesaid  action;  and  that 
neither  the  said  defendants  or  any  of  them,  nor  the  said  earl 
of  Halifax^  were  or  was  within  the  words  or  meaning  of  the 
statute  made  in  the  seventh  year  of  his  late  majesty  king 
James  the  Firsts  intided  "  An  act  for  ease  in  pleading 
^^  against  troublesome  and  contentious  suits  prosecuted  against 

"justices 
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^^  justices  of  the  peace,  mayors,  constables,  and  certain  other 
'*his  majesty's  officers  for  the  lawftil  execution  of   their 
**  office;"  nor  of  the  statute  made  in  the  twenty-first  year  of 
the  reign  of  the  same  late  king^  intitled  "  An  act  to  enlarge 
**and  make  perpetual  the  act  made  for  ease  in  pleading 
**  against  troublesome    and    contentious    suits,   prosecuted 
**  against  justices  of  the  peace,  mayors,  constables,  andcer- 
"  tain  other  his  majesty's  officers,  for  the  lawful  execution  of 
**  their  office,  made  in  the  7th  year  of  his  majesty's  most 
*'  happy  reign;"  nor  of  the  said  statute  made  in  the  tiventy^ 
fourth  year  of  the  reign  of  his  late  majesty  king  George  the 
Second;  nor  in  any  wise  intitled  to  the  benefit  of  any  of  those 
statutes.  And  the  counsel  for  the  said  Dryden  Leach  further 
insisted,  that  the  seizure  and  imprisonment  of  the  said  Dryden 
Leach  were  not  made  and  done  in  obedience  to  the  said  tuar  rant; 
nor  had  the  said  defendants  or  any  of  them,  in  that  behalf, 
any  authority  thereby.  And  the  said  chief  jtistice  did  then  and 
there  declare  and  deliver  his  opinion  to' the  jury  aforesaid, 
*'  That  the  said  several  matters  so  produced  and  proved  on 
**  the  part,  of  the  defendants  were  not^  upon  the  whole  case,' 
"  sufficient  to  bar  the  said  Dryden  Leach  of  his  aforesaid 
**  action  against  them ;"  and^  with  that  opinion^  left  the  same 
to  the  said  jury.  Whereupon  the  said  counsel  for  the  said 
defendants,  did  then  and  there,  on  behalf  of  the  said  defen- 
dants, except  to  the  aforesaid  o])inion  of  the  said  chief  jus- 
tice; and  insisted  on  the  said  several  matters  and  proofs  as  an 
absolute  bar  to  the  aforesaid  action,  by  virtue  of  the  last  men- 
tioned statute.  And  inasmuch  as  the  said  several  matters  so 
produced  and  given  in  evidence  on  the  part  of  the  ssud  de- 
fendants, and  by  their  counsel  aforesaid  objected  and  insisted 
on  as  a  bar  to  the  action  aforesaid,  do  not  appear  by  the  record 
of  the  verdict  aforesaid,  the  said  counsel  for  the  aforesaid 
deCendants  did  then  and  there  propose  their  aforesaid  except 
tion  to  the  opinion  of  the  said  chief  justice,  and  requested  ^e 
said  chief  justice  to  put  his  seal  to  this  bill  of  exceptions 
containing  the  said  several  matters  so  produced  and  given  in 
evidence  on  the  part  of  the  said  defendants  as  aforesaid, 
according  to  tht  form  of  the  statute  in  such  case  made  and 
provided:  and  thereupon  the  aforesaid  chief  justice,  at  the  re- 
iquest  of  the  said  counsel  for  the  abovenamed  defendants,  did 
put  his  seal  to  this  bill  of  exceptions,  pursuant  to  the  aforesaid 
statute  in  such  case  made  and  provided,  on  the  tenth  day  of 
December  aforesaid,  in  the  said  fourth  year  of  the  reign  of 
his  said  present  majesty. 


««•«(«««• 


C.  PRATT.  I  L.S.l 


««**«*«» 


And  hereupon  the  said  jfohn  Money,  James  Watson,  and 
Robert  Blachnore  say,  that  in  the  record  and  proceedings 
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aforesaid  and  also  ra  the  matters  recited  and  contained  in  the .       1765. 
said  bill  of  exceptions,  and  also  in  giving  the  verdict  upon  Money  et  al. 
the  said  issue  between  the  parties  aforesaid  first  above  joined,  ^,,         * 

and  also  in  giving  the  judgment  aforesaid,  there  is  manifest  Leach. 
error,  in  this,  that  the  said  chief  justice  before  whom  &fc.  at 
and  upon  the  trial  of  the  said  issue  between  the  parties  afore- 
said first  above  joined,  did  declare  arid  deliver  his  opinion  to 
the  jury  aforesaid, "  That  the  said  several  matters  mentioned 
**  in  the  said  bill  of  exceptions,  and  so  as  aforesaid  produced 
"  and  proved  on  the  part  of  tfie  said  yohn  Money ^  James 
**  Watson^  and  Robert  Blackmore^  were  not^  upon  the  whole  of 
*'  the  case,  sufficient  to  bar  the  said  Dry  den  Leach  of  his 
**  action  aforesaid  against  them";  and,  with  that  opinion^  left 
the  same  to  the  jury.  There  is  also  error  in  this,  that  by  the 
record  aforesaid  it  appears  that  the  verdict  aforesaid  was 
given  upon  the  said  issue  first  above  joined,  for  the  said 
Dryden  Leach^  against  them  the  said  John  Money^  James 
Watson^  and  Robert  Blackmore:  whereas,  by  the  law  of  the 
land,  the  verdict  on  that  issue  ought  to  have  been  f^venjbr 
the  said  John  Money^  James  Watson  and  Robert  Blackmore 
agamst  the  said  Dryden  Leach.  There  is  also  error  in  this, 
that  it  appears  by  the  record  aforesaid,  xkvat  judgment  in  form 
aforesaid  was  given /or  the  said  Dryden  Leach  against  them 
the  said  John  Money ^  James  Watson^  and  Robert  Blackmore: 
whereas,  by  the  law  of  the  land,  tht  judgment  aforesaid  ought 
to  have  been  given  for  them  the  said  John  Money y  James 
Watson^  v^nd  Robert  Blackmore^  against  the  s^id  Dryden  Leach* 
And  the  said  JoA,n  Money ^  James  Watson  and  Robert  Black' 
more  pray  that  the  judgment  aforesaid,  for  the  errors  afore- 
said, and  others  in  the  record  and  proceedings  aforesaid, 
maybe  reversed  annulled  and  altogether  had  for  nothing; 
and  that  they  niay  be  restored  to  all  which  they  have  lost  by  ^ 
occasion  of  the  judgment  aforesaid  ?s?c.  ' 

And  hereupon,  the  said  Dryden  Leach j  in  his  proper  per- 
son, voluntarily  comes  here  into  court,  and  prays  leave  to 
rejoin  to  the  errors  aforesaid,  before  our  lord  the  king,  until 
on  Hit  morrow  of  the  Holy  Trinity^  wheresoever  £sPc.-  and  he 
hath  it  &fc.  The  same  day  is  given  to  the  said  J.  M.  J.  W. 
and  R*  B.  At  which  day  come  the  parties  aforesaid  in  their' 
proper  persons:  and  the  said  Dryden  Leach  says  "  That  there 
^^  is  noty  either  in  the  record  and  proceedings  aforesaid,  or  in 
^  the  matters  recited  and  contained  in  the  said  bill  of  excep* 
*'  tions,  or  in  giving  the  verdict  aforesaid,  or  in  the  judg- 
**  ment  aforesaid,  any  errors;''  and  prays  that  the  court  here 
may  proceed  to  the  examination  as  well  of  the  record  and 
proceedings,  as  of  the  matters  aforesaid  above  assigned  for 
error;  and  that  the  judgment  aforesaid  may  be  affirmed  in  all 
things. 

This 
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This  case  was firstargued on  Tuesday thetBAkofytmeUtit, 
"  by  Mr.  Solicitor  General  De  Grey  for  the  plaintifis  in  error; 
and  by  Mr.  Dunning^  for  the  defendant  in  error* 

Mr.  De  Grey  divided  his  argument  into  three  points.-^ 

1st,  The  defendants  had  a  right  to  plead  the  general  issue^ 
and  to  give  the  special  matter  in  evidence,  under  7  Jac^  1. 
c.  5 :  or  in  other  words,  Lord  Halifax^  the  secretary  of  state, 
was  a  Justice  ofpeace^  within  the  intention  of  that  act. 

2dly,  The  evidence  was  sufficient  to  intide  the  defendants 
to  a  verdict.  Which  will  take  in  both  the  validity  of  the 
warrant  itself,  and  the  manner  of  executing  lU 

3dly,They  were  also  intitledto  a  verdict  within  the  mean- 
ing ot  24  G.  2.  c.  44.  the  plaintiff  not  having  observed  the  terms 
required  by  it. 

First  point — Before  the  statute  of  7  Jac.  c.  5.  a  maUer  of 
special  justification  could  not  be  given  in  evidence  by  a  jus- 
tice of  peace,  upon  the  general  issue  pleaded  by  him. 

The  question  is — Who  vrert  meant y  in  that  act  of  parlia- 
ment, by  justices  of  the  peace. 

Some  persons  were,  from  ancient  times,  so,  by  office;  some 
are  so  by  special  commission ;  some,  by  corporation-charters; 
some,  by  tenure  j  some,  by  prescription. 

In  the  time  of  Edward  the  Third,  other  persons  were 
authorized  to  act  within  particular  districts. 

But  the  great  officers  of  state  had  the  jurisdicUcm,  as 
incident  to  their  offices.  So  had,  in  same  degree,  coroners  and 
other  inferior  officers. 

The  secretaries  of  state  must  have  had  it  as  incident  to  an 
office  so  ancient  as  to  be  coeval  with  the  crown  itself. 

A  statute  in  Edrvard  the  First's  reign  says  ^^Desoutfale 
^^  petit  scale ^  ne  issera  desormes  nul  briefe  que  touch  le  com- 
"  mon  ley."  And  Lord  Coke^  in  his  comment  upon  it,  in  his 
2  Inst.  556.  calls  it  the  signettum^  the  king's  signet,  which  at 
the  making  of  that  statute  the  king  had^;  and  says,  ^^  This  seale 

*^is 
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**  is  ever  in  the  custody  of  the  principal  secretary:  and  there        1 765. 
"  be  four  clerks  of  the  signet  attending  on  him-"  TI  T 

This  seal  is  as  ancient  as  the  crown;  and  the  officer  that      y_^'    » 
keeps  it,  as  ancient  as  the  seal  itself:  and  he  is  an  officer  well      *^^^"- 
known,  and  recognized  by  many  acts  of  parliament;  and  the 
king's  warrants  are  countersigned  by  him. 

In  cases  of  treason,  and  of  felony  y  the  courts  of  law.rccog- 
nize  his  authority:  and  there  is  equal  reason  for  it,  in  cases 
of  misdemeanor;  which  equally  affect  gpvemment,  and  dis- 
turb the  public  peace. 

A  seditious  libel  is  an  offence  against  government  and  thp 
public  peace;  and  effectually  undermines  government. . 

A  Secretary  of  State  is  a  centinel  for  the  public  peace:  it  ia 
his  duty  to  prevent  the  violation  of  it,  and  tcf  bring  the  of- 
fenders to  Justice;  and  it  is  necessary  that  he  should  be  in- 
vested wim  this  ppwer,  in  order  to  enable  him  to  execute  this 
his  duty. 

The  case  of  Rex  v.  Kendal  and  Roe,  1  Salk.  347.*  has  set-  *  V.  5  Mod. 

ded  this  point,  as  to  treason:  for,  it  was  there  holden  "  That  '^^/^'!^'.  ^^ 
•         r   ^  .         '-j-^  •-.  r  •   •  r^  State  Trials, 

"  secretaries  of  state  might  commit  lor  suspicion  of  treason,  vol.  4  p.  854. 

^  as  conservators  of  the  peace  did  at  common  law;  and  that  and  Comberb. 

**  it  was  incident  to  the  office,  as  it  is  to  the  office  of  justices  of  ^-  ^^\}^ 

"  peace,  who  do  it  ratione  ojfficij.^^  And  the  commitment  to  a  and"l2  Mod,  82. 

messenger  was  there  holden  good. 

In  die  case  of  the  ^een  v.  Derby ,  B.  R.  1709.  10  Ann.j  t  Foriescue's 
for  publishing  a  scandalous  and  seditious  libel  called  the  Ob-  ^*P'  ^^' 
servator — ^the  two  points  abovementioned  were  admitted  by 
Mr.  Lechmere,  who  was  counsel  for  the  defendant.  He  agreed 
the  power  of  a  secretary  of  state  to  commit  for  treason  or  fe- 
lony; and  that  a  messenger  was  a  proper  officer.  And  in  that 
case,  the  court  held  the  warrant  good  and  legal. 

In  the  case  of  Rex  v.  Earbury,  M,  7  G.  2.  1733,  who  was 
arrested  and  committed  by  warrant  from  a  secretary  of  state; 
and  his  papers  seized,  which  he  applied  to  have  restored; 
L6rd  Hardwicke  held  that  they  could  not  be  restored,  in  a 
summary  way,  on  motion.  The  warrant  there  was  "  To  search 
**  for  the  papers  and  to  bring  the  author  before  the  secretary 
"of state.'*  .    ' 

The  statute  of  1  E.  3.  enacts,  "  For  the  better  keeping, 
"  and  maintenance  of  the  peace,  good  men  and  lawful  shall  in 
*'  every  county  be  assigned  to  keep  the  peace."  So,  4  E.  3.  c.  2. 

The 
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1765.  The  18  -E.  3.  stat.  2.  c.  2.  is  die  first  statute  that  givos  the 

^  .    judicature  of  hearing  and  determining.  34  -E.  3.  c.  5.  en- 

^        *  larges  their  powei^.  The  2  H.  5.  c.  4.  :|:ca/&  them  by  the  ex- 
Leach.       press  name  of  "  J  justices  of  the  peace."  Their  commissioa 
1 V.  Btat.  1        impowers  them  to  keep  the  peaqe;  and  also  contains  a  <&• 
c.  4.  $  2.  wid     ttnct  clause  "  To  hear  and  determine." 
Stat.  %  c.  1. 

Therefore,  the  old  conservators  of  the  peace  still  remain: 
they  h^ve  also  power  to  hear  and  determine  as  justices.  They 
are  wardens  of  the  peace  too,  by  their  commission,  as  well  as 
by  common  law:  and  they  may  likewise  by  the  common  law, 
without  any  special  commission  or  warrant,  use  force  to  sup- 
press rebels.  For  which  last  assertion,  he  cited  Kelyr^g  76. 

The  statute  of  7  Jac.  I.e.  5.  (about  pleading  the  general 
issue,)  means  to  protect  all  that  act  as  conservators  or  war- 
dens or  justices  of  the  peace,  as  well  as  those  that  act  imder 
special  commissions. 

The  act  of  2  Ph.  ^  M.c.  18.  (relating  to  corporationyus- 
tices)  calls  them  **  Commissioners  for  the  conservation  of  the 
. "  peace."  jfustice  of  peace  is  not  a  strict  technical  name: 
they  may  be  called  custodes  pacts.  In  2  Rol.  Abr.  95.  title. 
Justices  de  Peace^  it  is  said,  "  That  an  indictment  taken  be- 
"  fore  them,  naming  them  Ctistodes pacisy  saidnot  justices  of 
^^  the  peace  (as  the  statute  names  them)  is  a  good  indi€tment: 
^^  for,  it  is  dl  one."  It  is  not  material  how  the  appointment 
is  made.  The  statutes  mean  to  include  all  conservators  of  the 
peace:  they  may  all  now  plead  the  general  issue,  and  give 
the  special  matter  in  evidence.  The  act  of  7  jf.  I.e.  S.  docs 
not  indeed  extend  to  any  justices  sitting  in  sessions:  it  only 
extends  to  them  in  their  *in^&  jurisdiction. 

The  statute  of  11  II.  6.  c.  6.  "  That  suits  and  processes 
*'  before  justices  of  the  peace  shall  not  be  discontinued  by 
"  new  commissioners,"  is  no  exception  to  this  rule:  neither 
is  2  Hf  5.  Stat.  i.  c.  4.  §  2.  "  That  justices  of  the  peace  of 
"  the  quorum  shall  be  resiant  in  their  shire;  (except  lords 
'*  named  in  the  commission,  £5?c*  is?c.^^} 

Acts  of  parliament  shall  be  taken  with  latitude^  and  extend* 
cd  to  cases  within  the  same  reason  and  calling  for  the  sojne  re-  ■ 
medy.  Ploxvd^  366.  Ld.  Zouc/i's  case.  Co.  Litt.  24.  *•  10 
Co.  101.  b.  Beaufage*s  case.  Plowd.  147.  Iston  v.  Studd. 
Plowd.  36.  Piatt  v.  the  sheriffs  of  London.  Bro.  Parliament 
20.  Wentworth^s  office  of  Executors  67.  Sir  T.  Jones  62. 
JPhpnmer  v.  Whitchcol.  * 

The 
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The  rule  about  ^Severalparticularsof  an  inferior  nature         1765. 
**  being  enumerated,  excluding  those  that  are  of  a  higher  na-^  Monkt  et  al 
"  ture  and  not  enumerated,"  will  not  hold  here.  This  act  ^^ 

is  not  done  as  a  higher  officer;  but  only  as  a  justice  of  peace.  Leach. 
The  bishop  of  Norwich  being  named  extended  to  all  bishops: 
so  the  warden  of  the  Fleet  being  named,  extends  to  all  gaol- 
ers. In  Moore  845.  PhelpH  v.  Winchcombe^  it  Was  resolved 
*'  That  a  deputy  constable  may,  by  the  equity  of  the  statute 
•*  of  7,y*  I.e.  5.  plead  the  general  issue." 

Persons  actmg  for  preservation  of  the  public  peace  ought  to 
be  grotected:  and  these  old  conservators  of  it  are  more  rea- 
sonably intided  to  protection,  than  other  persons  are» 

Second  point — If  the  special  matter  may  be  given  in  evi- 
dence, then  the  question  will  be  "  Whether  this  matter  given 
^^  in  evidence  would,  if  it  had  been  pleaded,  amount  to  Sijusti* 
'^f cation:'  .  ' 

It  IS  objected,  **  That  the  warrant  is  not  legal;  and  that  it 
*^'  was  ill  executed^'* 

1st.  As  to  the  warrant  itself— No  such  action  has  ever 
been  brought  upon  these  warrants,  by  persons  apprehended 
by  virtue  of  them:  or,  at  least,  there  is  none  upon  record. 

It  is  said, "  That  this  warrant  is  too  extensive  in  the  descrip- 
"  tion  of  the  person:  and  that  it  has  been  abused.^ 

Answer — ^The  power  is  not  illegal:  and  the  abuse  of  it  is  no 
objection  to  the  warrant  itself.  Such  warrants  are  agreeable 
to  long  practice  and  usage. 

Whatever  the  present  determination  may  be,  in  point  of 
Jaw,  it  will  be  in  the  breast  of  the  legislature  to  set  it  right. 

In  the  Bewdley  case,  reported  1  Peere  Williams  207.  {Re-  str.  755. 
gina  V.  Ballivos  (s?c  of  Bewdley)  a  construction  of  an  act  of 
parliament  contrary  to  the  words  of  it  was  allowed,  founded 
upon  only  seven  years  practice.  In  Comberb.  342.  The  In- 
dia  Company  v.  Skinner — where  the  warrant  was  granted  be- 
fore any  default;  Holt  said,  "  That  the  practice  having  been, 
*^in  case  of  taxes,  to  grant  a  conditional  warrant  to  distrain^ 
"  communis  error  facit  jus^"*  • 

The  power  of  justices  of  peace  "  To  commit  before  in- 

*'  dictment,"  stands  supported  only  hy  practice  and  usage.  In 

Vol.  III.  3  X  6  Mod. 
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1765#        6  Mod*  178.  Reginav.  Tracy ^  Holt  Ch,  J.  says,  fbrmerljr, 

ZZ  ~^  none  *'  Could  be  taken  up  for  a  misdemeanor,  ull  indictment 

^         '  "  found:  but  now  the  practice  all  over  England  \%  otherwise.'' 

Leach.       ^^^  P^^  Hale^  "  That  practice  is  become  a  law."    So  Ukc- 

w^e  has  usage  and  practice  established  aceciamsy  quo  minus^ 

new  trials,  ^fc. 

The  greatest  judges  have  bailed  persons  taken  up  upon  these 
warrants;  and  they  have  not  been  objected  to,  by  either 
courts,  or  counsel  of  the  greatest  eminence:  whereas,  if  they 
were  not  legal,  the  persons  apprehended  upon  them  ought  to 
'  have  been  discharged.   For  which  he  cited,  1  Hale's  Hist. 

P.  C.  ^78.  The  court  will  not  make  orders  upon  illegal 
warrants:  conseauendy,  they  saw  no  objection  to  them. 
Even  the  greatest  friends  to  the  revolution  have  not  objected 
to  these  warrants.  From  whence,  it  must  be  inferred,  that 
no  objection  lies  against  them. 

On  %July  1641,  in  the  case  of  Sir  John  Elliot^  ^c.  The 
house  of  commons  resolved,  that  it  was  a  breach  of  privu 
lege:  h^ut  they  did  not  vote  it  illegaL 

Lord  Hardwkke^  in  Earbury*8  case,  only  said  "  He  would 
"  not  then  determine  it." 

In  treason^  it  will  scarce  be  objected  to;  nor  m  felony. 

In  Miss  Blandy^s  case,  her  bureau  was  broken  open;  and 
her  papers  seized;  and  given  in  evidence. 

Indecent  prints  or  books  may  be  seized  by  a  magistrate:  and 
they  often  have  been  so. 

Evidence  taken  from  felons  or  other  criminals  may  be  pro- 
duced against  them;  though  a  criminal  shall  not  be  compelled 
to  produce  such  evidence  against  himself. 

It  is  said  "  ITiat  this  warrant  is  illegal,  because  it  is  general 
"  to  take  up  the  author,  printer,  or  publisher."  But  it  is  le- 
gal to  issue  and  execute  a  warrant  against  a  person  unknown, 
but  only  described.  Indeed  the  magistrate  issues  it,  and  the 
officer  must  execute  it,  at  their  peril.  And  though  the  war- 
rant includes  seizing  the  papers^  yet  that  part  of  it  has  not 
been  executed:  and  the  bare  insertion  of  it  shall  not  affect  the 
ojfficer  who  executed  the  other  part  of  the  warrant. 

THe  facts  are  these — A  warrant  was  directed  to  four  mes- 
sengers: Carrington^  one  of  them,  is  informed  "That  Leach 

"was 
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^  was  the  printer;  and  that  the  reputed  author  was  frequently        1765. 
*'  at  Leaches  house.'*  The  other  three  act  on  this  information,  j^o^^y  et 
And  this  information  was  not  groundless:  for,  they  found  a  ^ 

sheet  of  another  number,  wet  and  just  printed.   They  take      Leach, 
him  up,  and  carry  him  to  Lord  Halijax*s  office;  who  was  not 
then  at  leisure  to  examine  him:  but  when  he  did  examine 
him  (four  days  after,)  he  discharged  him.  Here  rvas  probable 
cause  for  taking  him  up* 

A  justice  of  peace  having  jurisdiction,  may  grant  a  proper 
warrant  on  probable  cause:  and  ministerial  officers  (consta- 
bles &?c.]^  are  not  to  be  affected  by  the  illegality  of  the  war- 
rant, in  other  parts  of  it.  This  warrant  was  executed  ho- 
nestly, and  upon  a  probable  cause. 

Third  point — ^The  plaintiff's  action  is  sufficiently  barred  by 
24  G.  2.  c.  44.  for  want  of  observing  the  terms  required  by 
it.  They  neither  proved  notice^  as  the  3d  section  requires; 
nor  made  the  demand  required  by  the  6th  section. 

The  defendants  have  acted  in  obedience  to  the  warrant  of 
a  magistrate  who  is  a  justice  of  peace  within  the  meaning  of 
Has  act;  and  by  his  order,  and  in  his  aid. 

The  only  doubt  is,  "  Whether  the  action  is  brought  for 
**  any  thing  done  in  obedience  to  the  warrant;  or  not."  . 

The  defendants  haye  obeyed  it  to  the  best  of  their  power. 

However,  as  they  have  acted  under  colour  of  the  warrant, 
meaning  to  obey  it,  they  are  not  answerable,  although  they 
may  have  erred  in  the  execution  of  it.  They  arc  protected 
by  this  act,  if  they  have  acted  bona  fide;  even  thou^  the 
warrants  and  the  execution  be  illegal*  They  are  not  to  judge 
of  arduous  points  of  law:  the  statute  means  to  protect  them 
from  it.  / 

2dly.  The  previous  step  to  bringing  this  action  was  not 
taken;  viz.  the  demanding  a  perusal  and  copy  of  the  war- 
rant, and  shewing  a  refusaJ  of  it. 

If  there  was  a  fault,  or  negligence,  or  mistake  in  this  pro- 
ceeding, the  fault  was  in  the  magistrate :  there  was  none  in 
the  officer  who  executed  it.  And  the  requisite  steps  have  not 
been  taken,  in  order  to  maintain  the  suit. 

Therefore  the  plaintiff  is  barred  of  this  action. 

Mr. 
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1765.  Mr.  Dunning^  contra — for  Mr.  Leach,  the  plaintiff  bek>w» 

Money  et  al.       The  first  question  is  "  Whether  this  be  a  case  within  24  C 
^*  *'  2.    c.  44."   which  •  question    will   involve    the    question 

Leach.      u  Whether  it  be  within  the'acts  of  7  J.  1.  c.  5.  or  21  /.  1. 
«c.  12." 

All  these  statutes,  being  in  pari  materia^  niust  receive  the 
same  construction:  and  they  stre  all  unapplicable  to  the  present 
case. 

He  then  made  three  sub-divisions  of  his  first  question:  viz* 

1st.  Whether  Lord  Halrfax,  being  Secretary  of  State,  is  a 
conservator  or  justice  of  peace  within  the  true  intent  and 
meaning  of  the  act  of  24  G.  2.  r.  44. 

2dly. '  Whether  the  defendants  are  constables,  head-bo- 
roughs, or  officers  &?c.  within  the  intent  and  meaning  of  that 
act. 

3dly.  Whether  this  action  is  brought  and  properly  pursued 
*     within  the  true  intent  and  meaning  of  it;  and  for  a  matter 
done  in  obedience  to  the  warrant. 

First  point — Lord  Halifax  is  not  ^justice  of  peace  widiin 
24tG»  2.  He  is  not  so  by  commission:  he  is  not  so,  as  incident 
to  his  ojfficesy  either  of  secretary  of  state,  or  of  privy  coun- 
sellor. 

But  it  has  been  said  "  He  is  a  conservator  of  the  peace; 
"  and  therefore  within  the  meanmg  of  the  act." 

I  deny  the  principle,  and  also  the  conclusion.  I  admit  the 
case  of  JRexv*  Kendal  and  Roe;  though  the  reasons  of  it  do  not 
appear:  but  I  submit  to  the  authority  of  it,  **  That  a  secretaiy 
^^  of  state  has  a  power  to  commit  for  high  treason." 

Serjeant  Hawkins*s  reasons  do  not  support  his  assertion: 
'  and  I  deny  that  a  secretary  of  state  is  a  conservator  of  the 

peace.  He  has  only  a  power  of  committing  for  high  treason, 
AS  conservators  of  the  peace  had  in  other  cases:  and  Kendal 
and  Roe*s  case  carries  it  no  farther.  The  court  never  meant 
to  resolve  any  thing  further. 

All  the  crown-writers  are  silent  on  this  subject  of  a  secre- 
tary of  state's  having  ^^>  jurisdiction.    None  of  them  even . 

hint 
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hiat  that  a  secretary  of  state  is  a  conservator  of  the  peace*       17^5. 
Siaundford^  Fitz- Herbert^  Lombard^  t^c.  say  no  such  thing.  ^^^^^  ^^  ^ 

*  Lambard  gives  the  list  of  those  officers  who  are  conser-  "^^ 

vators  of  the  peace:  but  there  is  no  mention  therein,  of  se-  ^    Lbach. 
cretariesof  state.  Serjeant  f  -ffini/^'W*  copies  the  same  ^ ^^  x  Lib^g.' ^  8.  ^ 
t«;iM(?tt*  adi/m^  secretaries  of  state.  Js.      ' 

There  is  no  proof  or  pretence  that  the  conservatorship  of 
Ac  peace  is  incident  to  their  office:  nor  is  there  any  usage^  to 
support  such  a  notion.  Their  claim  of  a  power  to  grant  such 
Varrants  as  the  present  one,  is  not  pretended  to  be  older  than 
the  revolution. 

If  they  were  justices  of  the  peace  or  conservators  of  the 
peace,  they  would  be  bound  to  execute  the  powers  given  to 
justices,  or  residing  constables;  and  they  would  be  subject 
to  the  control  of  this  court. 

The  offices  are  different  in  creation,  constitution,  and 
execution. 

The  very  language  of  the  warrant  shews  that  the  secretary 
of  state  did  not  consider  himself  as  a  justice,  conservator,  or 
constable. 

This  statute  is  not  to  be  extended  beyond  the  letter  of  it: 
it  is  not  within  the  maxims  or  reasons  of  extension  of  acts 
of  parliament. 

It  is  necessary  to  consider  the  former  statutes  of  7  y.  1.  c.  ^ 

5.  and  21  y.  1.  c.  12:  (both  of  which  he  rehearsed  and 
observed  upon.) 

In  these,  there  is  no  mention  of  secretaries  of  state:  nor 
b  there  any  reason  to  add  others  not  there  enumerated;  the 
rathel*,  as  the  enumeration  begins  with  persons  inferior  to 
secretaries  of  state.  Neither  is  there  any  ground  to  imagine 
that  the  legislature  intended  to  include  secretaries  of  state 
within  their  provision:  the  preamble  shews  rather  the  contrary. 
The  line  drawn  between  those  enumerated  and  those  omitted, 
shews  the  same  thing.  The  persons  intended  to  be  protected, 
are  persons .  bound  to  act,  and  acting  for  the  public  good, 
rvithout  reward;  not  great  officers  with  great  salaries,  who 
are  not  lawyers  and  are  not  bound  to  act. 

The 
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1765.  The  persons  introduced  by  the  second"  act  (churchwardens. 

Money  et  al.  sworn-men,  overseers,  fc?c.)  are  persons  within  the  mischief 

^^        *  of  the  former:  yet  even  they  were  not  virtually  included  in 

Leach.      the  former,  and  are  therefore  particularly  named  in  the  latter. 

This  latter  explanatory  act  omits,  nevertheless,  to  name 
secretaries  of  state.  But  constables  are  within  the  letter: 
and  it  extends  to  no  others.  And  he  referred  ^  Inst.  17 S. 
and  the  two  marginal  notes  there;  one  on  7  J*  c.  5.  and  the 
other  on  21  J.c.  12. 

From  all  which  premises  he  argued  that  these  acts  of  jfac. 
1.  are  not  to  be  extended  beyond  the  letter:  and  ifihty  were, 
yet  there  is  no  reason  to  extend  them  to  secretaries  of  state, 
as  not  being  within  the  same  inconvenience. 

No  more  reason  is  there  to  extend  that  of  24  G.  2.  c.  44. 
(/"the  legislature  had  so  intended,  they  would  not  have  con- 
fined  it  to  jiistices  of  the  peace^  a  species  of  magistrates  well 
known  and  understood  in  our  law. 

So  much  for  the  noble  Lord*  > 

^%v  As  to  the    MESSENGERS — They  do  not  fall  within   the 

words  or  meaning  of  the  act  oi7  jf.  I.e.  5.  which  is  con- 
fined to  officers^  who  are  persons  known  in  our  law  ^j^&botmd 
to  execute  die  warrant  of  a  justice  of  peace;  an  office  of  bur- 
then, not  of  profit;  and  incapable  to  distinguish  the  precisei 
limits  of  a  jurisdiction. 

This  is  in  no  respect  the  case  of  the  king*s  messengers  in 
ordinary;  who  are  persons  unknown  in  our  law,  and  mere 
volunteers  in  executing  warrants  of  justices. 

The  words  "  other  ofiicers^  ^cJ^  mean  borsholders,  £lfc.; 
officers  of  tKe  same  sort  as  constables  and  tj^hingmen;  not 
king's  messengers:  these  persons  can  not  be  considered  as 
aiding  and  assisting  the  constables.  The  warrant  and  the. fact 
are  quite  the  reverse:  the  constables  are  directed  to  assist 
Mem.  They  do  not  act  under  the  conmiand  of  a  justice  of 
peace,  or  in  his  assistance. 

This  warrant  is  not  under  the  hand  and  seal  of  a  justice 
of  peace.  Therefore  the  act  does  not  protect  the  defendante. 

Nor 
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Nor  is  the  act  done  in  obedience  to  this  warrant.   The        1765. 
warrant  was  "  to  apprehend  the  author,  printer,  or  pub-  Money  et  al. 
Usher:"  but  they  have  executed  it  upon  a  person  who  was  not  ^ 

the  author,  printer,  or  publisher.  Consequently,  as  they  have      Leach. 
not  acted  under  it,  they  can't  be  protected  bi/  it.  3dly. 

It  is  said,  "  That  a  description  is  equivalent  to  naming  the 
♦'  persons;  and  that  here  is  a  sufficient  description." 

But  the  description  of  an  offence  is  no  description  of  the 
person  offending:  and  this  is  ovly  a  description  of  the  offence. 

The  obedience  to  the  warrant  is  the  condition  of  the  protec- 
tion which  the  act  gives  to  the  officer.  Therefore,  the  condi- 
tion failing,  the  protection  does  not  take  place. 

Here  is  no  probable  cause^  nor  any  reason  for  justifying  the 
officer  under  a  probable  cause.  It  is  not  like  the  cases  of  ap- 
prehending traitors  or  felons.  Here  is  only  information  from 
one  of  their  own  body,  "  That  the  author  of  the  paper  had 
**  been  seen  going  into  Leaches  house ;  and  that  Leach  was 
**  the  printer  of  the  composition  in  general^  not  of  this  par- 
ticular paper. 

But  though  neither  this  hear-say  information  was  in  itself 
true;  nor  would  the  consequence  follow,  if  it  had  been  true; 
yet  they  thereupon  arrest  and  imprison  an  innocent  man. 
Therefore  these  men  themselves  are  to  answer  for  doing  this: 
not  the  person  who  issued  the  warrant.  The  warrant  did  not 
command  nor  authorize  them  to  do  what  they  have  done. 
It  is  necessary  for  them  to  shew  an  acting  in  obedience  to  the 
warrant:  otherwise  they  are  not  within  the  protection  of  the 
act.  In  proof  olF  which,  he  cited  two  cases;  one,  by  the  name 
of*  Lawson  v.  Clark;  and  the  other  a  iVbrwic^ -case,  where*  Or  Dawson 
a  bailiff  had  executed  the  warrant  out  of  the  proper  juris-  qu. 
diction.  [F.  post.  1816.] 

Upon  these  authorities,  upon  the  reason  of  the  thing, 
and  upon  the  words  of  the  act,  the  officer  is  not  intitled  to 
the  protection  of  the  act;  nor  needs  the  justice  be  made  a 
party,  but  where  the  officer  acts  in  obedience  to  the  warrant: 
acting  under  colour  of  it  only,  is  not  sufficient. 

Besides,  the  party  apprehended  was  not  carried  be/ore  Lord 
Halifax^  or  dealt  with  according  to  law.  Surely,  this  was 
the  act  of  the  officer;  not  of  the  person  who  signed  the 

warrant. 
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1765.       wm-ant.  And  no  reason  is  given,  stated,  pretended,  or  even 
T77ZZZ~irZr  existed,  why  this  matter  was  so  transacted.  Therefore  there 
^  was  no  probable  cause  or  reason  whereupon  to  ground  a  jus- 

Le AC  H.      tification  of  this  their  conduct* 

So  that,  even  allowing  Utie,  secretary  of  state  to  be  a  justice 
of  peace,  and  the  officers  to  be  constables;  yet  the  action 
lies  against  the  plaintiffs  in  error,  who  have  acted  in  this 
unjustifiable  manner. 

It  appears  therefore,  that  even  if  they  had  had  a  defence 

.  upon  the  merits^  they  have  not  properly  pleaded  it.  However, 

in  fact  they  had  no  defence  upon  the  merits:  the  plaintiff 

Leach  was  neither  author,  printer,  nor  publisher  of  the  paper; 

»or  at  all  within  the  description  of  the  warrant. 

But  the  warrant  itself  is  illegaL  'Tis  against  the  author, 
printer  and  publisher  of  the  paper,  generally^  without  naming 
or  describing  them ;  and  not  founded  on  any  charge  upon 
oath;  it  is  also,  "  To  seize  his  papers;'*  that  is,  all  his  papers* 

No  justice  of  peace  has  power  to  issue  such  a  warrant. 
Therefore  Lord  Halifax  could  not  do  it  as  sl  justice  of  peace. 
Nor  is  there  any  pretence  of  usage  to  support  such  a  claim 
of  doing  it  as  secretary  of  state ^  further  back  then  the  revo- 
lution* 

It  lies  upon  theniy  to  prove  their  claim,  and  to  shew  their 
authority. 

The  PRACTICE  of  2L  particular  magistrate  can  not  control 
the  I.AW.  Communis  error  is  not,  in  this  case,  sufficient  to 
make  law.  It  is  the  duty,  and  it  is  therefore,  doubtless,  the 
inclination  of  the  court,  to  stop  the  mischief,  as  soon  as  it  is 
complained  of  to  them. 

If  "  Author  J  printer  and  publisher  ^'^  without  naming  any- 
particular  person,  be  sufficient  in  such  a  warrant  as  this  is, 
it  would  be  equally  so,  to  issue  a  warrant  generally,  **  To 
"  take  up  the  robber  or  murderer  of  such  a  one.*'  This  is 
no  description  of  the  person;  but  only  of  the  offence:  it  is 
.  making  the  officer  to  be  judge  of  the  matter,  in  the  place  of 
the  person  who  issues  the  warrant.  Such  a  power  would  be 
extremely  mischievous,  and  might  be  productive  of  great 
oppression. 

To  ransack  private  studies  in  oi:der  to  search  for  evidence, 
and  even  without  a  previous  charge  on  oath,  is  contrary  td 
natural  justice^  as  well  as  to  the  liberty  of  the  subject:  and 

it 
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it  is  as  tiseiess  as  it  is  cruel,  in  the  case  of  iiieia;  because  it  is        1765. 

the  publication  only  that  makes  the  crime  of  a  libel.  "H  ~r 

'^  -'  Monet  etal. 

To  search  a  man's  private  papers  ad  libitum^  and  even  xinth-  ^' 

out  accusation^  is  an  infringement  of  the  natural  rights  of  man-      Le  ac  h. 

kind.   And  this  is  a  warrant  ^^  To  seize  all  a  marCs  paper sj"^ 

without  any  particular  relation  even  to  the  crime  they  would 

suppose  him  chargeable  with. 

No  case  of  dus  sort  has  ever  undergone  judicial  discussion 
and  determination.  And  as  the  court  does  not  interpose  in 
cases  not  objected  to,  no  arguments  can  be  drawn  from  such 
as  passed  stib  silentioy  or  were  never  objected  to. 

All  the  writers  upon  the  crown-law  say,  "  That  there  Cro.  Jac.  8t 
^*  must  be  an  accusation;  that  the  person  to  be  apprehended 
"  must  be  named;  and  that  the  officer  is  not  to  be  left  to  arrest 
**  whom  he  thinks  fit^  For  which,  he  vouched  Hale's  HtsU 
P.  C.  1st  part,  page  580  and  586.  and  Hawkins'* s  P.  C.  Book 
2.  c.  13.  $  10»  pages  81  and  82. 

Here^  itis  left  to  the  officer,  to  take  up  any  person  whom 
he  himself  suspects. 

Lord  Ch.  J.  Scrog'g's  was  impeached  for  issuing  such  war- 
rants as  this  is.  ' 

Therefore  he  prayed  judgment  for  the  defendant  in  error. 

Mr.  Solicitor  General  De  Grey,  in  reply,  on  behalf  of  the 
plaintiffs  in  error. 

A  SECRETART  OF  STATE  is  an  oficer  by  prescription;  and 
his  office  must  be  as  ancient  as  tne  office  of  the  person  to 
whom  he  is  secretary:  for,  he  is  and  always  lias  been  an 
officer  necessary  to  the  crown ;  and  the  constitution  always 
required  the  support  of  this  office.  And  as  his  power  to 
commit  for  treason  depends  upon  prescriptive  right  and  the 
nature  of  his  office;  so  likewise  it  does,  in  all  cases  of  preserv- 
ing the  public  peace. 

In  the  case  of  Kendal  and  Poe,  the  power,  in  treason, 
was  acknowledged.  In  Darby^s  case,  it  was  recognized,  in 
felony^  In  Earbury^s  case,  (where  the  warrant  was  general, 
as  this  is,)  he  was  continued  on  his  recognizance.  A  se- 
cretary of  state  has  these  powers,  upon  the  foundation  of 
prescription;  not  on  our  law  books:  and  he  has,  equally,  the 
power  m  him ;  whether  he  does  or  does  not  exert  it  in  low 

Vol.  hi.  3  Y  and 


Digitized  byVjOOQlC 


V. 

Leach. 


1764  Michadmas  Term  6  Geo*  3- B*  a. 

1765*        and  common  instances*  I  suppose  ke  ig  a#  comfdkUe  to  act» 
MoK£Y  et  al.  ^  ^  conservator  of  the  peace  formerly  wsw^  before  4he  acts  of 
'  parliament  which  give  power  to  justices  of  peace. 

CHARTER-justicescan  Bcarce  he  caKad  commission-'justio^ 
and  yet  these  statutes  extend  to  them. 

A  "  Justice  of  the  peace,"  varans  sl conservator y  ^.warden 
of  the  peace.  Therefore  there  was  no  need  to  name  secre- 
taries ofstate^  in  the  acts  of  parliament:  daey  v^ere  isoluded, 
without  naming  them  paiTtioalariby^ 

The  marginal  aote  in  Lord  Coke  is  no  autihority.  However 
these  officers  are  named  in  the  text,  **  And  certain  others  his 
"  msyesty's  officers." 

This  action  was  brought  for  what  was  done  in  ohedience 
to  the  warrant;  which  the  officer  was  obliged  to  eibecute,  in 
the  best  manner  he  could. 

If  there  is  any  fault,  it  is  in  the  magistrate:  he  shonkl 
have  described  the  offender  with  greater  certainty.  If  the  exe- 
cuting officer  acts  to  the  best  of  his  ability;  he  is  justified,  and 
acts  in  obedience  to  his  warrant. 

Here,  the  officers  did  so:  they  were  reasonably  satisfied, 
'*  That  Leach  -was  the  printer."  And  on  search,  this  probable 
cause  was  increased  to  a  higher  degree?  Ibr,  they  i&aecA  ano- 
ther fresh  sheet  of  the  same  work,  lust  printed  ofi^  and  wet. 
They  detained  him  on  occasion  of  his  being  to  be  carried  be- 
fore Lord  Halifax  to  be  examined.  The  officers  had  nothing 
to  do  with  his  examination :  that  was  die  affair  of  Lord  Hali- 
faxj  and  if  he  discharged  the  persons  appreheadedtmd  brought 
before  him,  Tc^t^A^i//  examination,  it  was  the  better  for  them. 

In  Vatighan  111.  Stiles  v.  Sir  Richard  Coxe  and  others  ^ — 
It  was  determined,  that  the  defendants  should  have  die  bene- 
fit of  the  act;  because  they  acted  by  co&wr  of  the  warrant. 

As  to  the  WARRANT  itself — It  is  objected,  *'  That  there  is 
"  no  charge  upon  oath."  But  there  was  no  occasion,  he  said, 
for  it:  and  to  that  purpose,  he  cited  the  ^leen  v.  Darbtf  [F. 
Fortescue  141,]  Rex  v.  Earbury^  Mich,  7  G,  2.  and  1  Hale 
H.  P.  C  582.  where  it  is  laid  down,  that  "  'Tis  convenient, 
*'  though  not  always  necessary  to  take  an  information  upon 
"  oath  of  the  person  that  desires  the  warrant." 

It 
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It  is  cftgectedf  **  That  this  warrant  ia  not  authorized  by  any       1 76S* 

But  the  usage,  as  here  stated,  is  sufficient:  and  it  must  be  ^' 

takea  to  be  coeval  wiA  the  office.  The  bill  of  exceptions  in-      Lrach. 
deed  oaly  takes  it  up  from  the  revolution;  asserting  that  it  has 
beea  so  ever  since  that  time :  but  the  facts  go  up  to  the  resto- 
ratic»i;  and  none  of  a  different  form  were  produced,  prior  to 
the  revohition* 

As  to  seizing  papers — It  is^  difficult  indeed  to  draw  the  ex- 
act line.  But  it  is  certainly  necessary,  in  some  degree :  and 
no  instance  is  produced,  of  such  warrants  having  ever  been 
abused  as  instruments  of  oppression. 

r  He  concluded,  upon  the  whole,  that  the  plaintiiF  had  no 
right  to  bring  his  action. 

Lord  Mansfield — I  suppose,  this  is  intended  to  be 
argued  again.  However,  I  will  say  something,  at  present,  ' 

upon  it* 

A  bill  of  exceptions  supposes  the  evidence  true;  and  ques- 
tions the  competency  or  propriety  of  it. 

**  Whether  there  was  a  probable  cause  or  ground  of  sus- 
picion, was  a  matter  for  the  jury  to  determine :  that  is  not 
now  before  the  court.  So — *'  Whether  the  defendants  de- 
*^  tained  the  plaintiff  an  unreasonable  time." 

But  if  it  had  been  found  to  have  been  a  reasonable  time ; 
yet  it  would  be  no  justification  to  the  defendants;  because  it 
is  stated  "  That  this  man  was  neither  author,  printer  or  pub- 
"lisher:''  and  ifh&  was  not^  then  they  have  taken  up  a 
man  who  was  not  the  subject  of  the  warrant. 

The  three  material  questions  are — 1st.  "  Whether  a  secre^  1st  question. 
"  tary  of  state  acting  as  a  conservator  of  the  peace  by  the 
**  common  law,  is  to  be  construed  within  the  statutes  oi  James 
"  the  first,  and  of  the  late  king." 

The  protection  of  the  officers,  if  they  have  acted  in  obedi- 
ence to  the  warrant,  is  consequential^  in  case  a  secretary  of 
state  is  within  these  statutes. 

As  to  the  arrest  being  made  in  obedience  to  the  warrant,  or  2d  question, 
only  under  colour  of  it  and  without  authority  from  it — This 

question 
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V, 
L£ACH. 


question  depends  upon  the  construction  of  die  .warrant;  whc* 
'72  r  ther  it  must  not  be  construed  to  meai\  "  Such  persons  as  arc 

OKEY  et  aJ.  j^  under  a  violent  suspicion  of  being  guilty  of  the  charge"  (for 
they  cannot  be  conclusively  considered  as  guilty,  till  ajter  trial 
and  conviction.)  The  warrant  itself  imports  only  suspicion; 
for,  it  says, — ^*'  To  be  brought  before  me,  and  examined, 
**  and  dealt  with  according  to  law":  and  this  suspicion  must 
eventually  depend  upon  future  triaL  Therefore  the  warrant 
does  not  seem  to  me,  to  mean  conclusive  guilt :  but  onfy  vio- 
lent *05/»icit?n.  If  the  person  apprehended  should  be  tried 
and  acquitted^  it  would  shew  "  That  he  was  not  guilty:"  yet 
there  might  be  sufficient  cause  of  suspicion. 

Mr.  Dunning-  says,  very  righdy,  that  "  To  bring  a  person 
^^  within  24  G.  2.  the  act  must  be  done  in  obeiSence  to  the 


3d  question. 


warrant. 


Whether   this  general  warrant  be 


The  last  point  is, 
"  good:'— 

One  part  of  it  may  be  laid  out  of  the  case :  for,  as  to  what 
relates  to  the  seizing  his  papers^  that  part  of  it  was  never  exe- 
cuted; and  therefore  it  is  out  of  the  case. 

'  It  is  not  material  to  determine, ''  Whether  the  warrant  be 
"  good  or  bad";  except  in  the  event  of  the  case  being  within 
7y*U  but  not  within  24  G.  2. 

At  present, — As  to  the  validity  of  the  warrant,  upon  the 
single  objection  of  tlie  incertainty  of  the  person^  being  n^ifA^r 
named  nor  described — The  common  law,  in  many  cases,  gives 
authority  to  arrest  without  warrant;  more  especially,  where 
taken  in  the  very  act:  and  there  are  many  cases  where  par- 
ticular acts  of  parliament  have  given  authority  to  apprehend, 
under  general  warrants ;  as  in  the  case  of  writs  of  assistance, 
or  warrants  to  take  up  loose,  idle  and  disorderly  people. 
But  here,  it  is  not  contended,  that  the  common  law  gave  the 
officer  authority  to  apprehend;  nor  that  there  is  any  act  of 
parliament  which  warrants  this  case. 

Therefore  it  must  stand  upon  principles  o(  common  law.    ^ 

It  is  not  fit,  that  the  receiving  or  judging  of  the  informa* 
tion  should  be  left  to  the  discretion  of  the  ojicer.  The  magis- 
trate  ought  to  judge;  and  should  give  certain  directions  tf^ 
the  officer.  This  is  so,  upon  reason  and  convenience. 

Then' 
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Then  as  to  authorities — Hale  and  all  others  hold  such  an       1 765. 
uncertairf^warrant  void:  and  there  is  no  case  or  book  to  the  |^^^^    ^^  . 
contrary.  ^ 

It  is  said,**  That  the  usage  has  been  so;  and  that  many  such         each. 
"  have  been  issued,  since  the  revolution,  down  to  this  time.'' 

But  a  usaffej  to  grow  into  law,  ought  to  be  z,  general  usage, 
'Communiter  usitata  et  approbata;  and  which,  alter  along  con- 
tinuance, it  would  be  mischievous  to  overturn. 

,This  is  only  the  usage  of  3.  f articular  ojice,  scad  contrary 
to  the  usage  of  all  other  justices  and  conservators  of  the 
peace. 

There  is  the  less  reason  for  regarding  this  usage;  because 
the  form  of  the  warrant  probably  took  its  rise  from  a  positive 
statute;  and  the  former  precedents  were  inadvertently  follow- 
ed, after  that  law  was  expired. 

Mr.  Justice  Wilmot  declared,  that  he  had  no  doubt, 
nor  ever  had,  upon  these  warrants:  he  thought  them  illegal 
and  void. 

Neither  had  the  two  other  judges,  Mr.  Justice  Yates, 
and  Mr.  Justice  Aston,  any  doubt  (upon  this  first  argu- 
ment) of  the  illegality  of  them:  for,  no  degree  of  antiquity 
can  give  sanction  to  a  usage  bad  in  itself.  And  they  esteem- 
ed diis  usage  to  be  so.  They  were  clear  and  unanimous  in 
opinion  ^^  That  this  warrant  was  illegal  and  bad:"*"* 

Lord  Mansfield — Let  it  stand  over,  for  further  ar- 
ment. 

The  case  standing  in  the  paper,  on  Friday  8th  Nov.  1765, 
for  farther  argument — 

Mr.  Torke  Attorney  General,  was  now  to  have  argued  on 
behalf  of  the  plaintiffs  in  errori  and  begun  to  enter  into  his 
argument:  but  when  he  came  to  mention  the  two  cases  cited 
by  Mr.  Dunning^  both  of  which  were  determined  before 
lu,orAMansfieldy\x^Xk  24  G.  2.  c.  44.  oneofthemat  A^(7r- 
wicA,  summer-assizes,  1761;  (where  damages  were  given;) 
the  other  *  of  them,  on  a  warrant  under  the  vagrant  act  of  •  Dawson  or 
17  G.  2.  (where  his  lordship  held,  "That  the  defendant'Lawton v. 
"  ought  to  shew  that  the  oflScer  had  acted  m  obedience  to  the  CUriu^  V.  ante, 

"  warrant;"  P'^^"' 
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'^765*        <t  warrant;*'  and  he  did  sop  he  seemed  to  rntima|e  that  this 

Money  ct  aL  ohj^^tion  "  of  their  not  having^  done  so,  in  the  present  case,** 

^^  was  too  great  a  difficulty  for  him  to  encounter;  and  therefore 

Leach,      rested  the  matter  where  it  was,  without  proceeding  any  fiir- 

ther  in  his  argument. 

Lord  Mansfield  remembered  both  these  cases;  and 
said,  he  still  continued  of  the  same  opinion. 

Where  the  justice  can  not  be  liaUe,  the  oficeris  not  within 
the  protection  of  the  act.  The  case  in  JUddlesex  ccuicludes 
exactly  to  the  present  case.  For,  here  the  warrsmt  is  to  take 
up  the  author  J  printer^  or  publisher:  but  they  took  up  a  per- 
son who  was  neither  author ^  printer^  nor  publisher:  so,  thai 
case  was  a  warrant  "  to  take  up  a  disorderly  woman;**  and 
the  defendant  took  up  a  woman  who  was  not  so. 

And  he  hdd  the  same  opimon  now,  he  said,  aa  he  did  be- 
fore, in  the  case  at  Norwich. 

Thie  makes  an  end  of  the  present  case:  fcnvthis  is  u.pre* 
vious  question;  and  iheJbuTidation  of  the  defence  fieuls* 

The  consequence  is,  that  the  judgment  must  be  affirmed. 

The  other  judges  assenting, 

The  Rule  of  the  Court  was 
*'  That  the  judgment  be  affirmed.*' 

Judgment  affirmed. 

•Bulbrook  vers.  Sir  Robert  Goodere  and  Others. 

Water  bailifF of  T^HIS  was  a  demurrer  to  an  action  of  trespass  for  break- 
the  river  X    ing  and  entering  the  plaintiff's  close  called  the  river 

ri^'htto^i^e  the  ^^^^^*'  ^^  taking  up  breaking  and  destroying  his  bucks 
nets  of  a  person  there  erected  and  placed  for  the  catching  of  fish;  and  takmg 
fishing  in  his  his  fish  out  of  the  bucks,  an4  carrying  ^em  away,  and  con- 
own  f&hery.       verting  them  to  their  own  use. 

The  defendants  in  their  plea,  alledge,  that  the  close  in 
question  is  part  of  the  river  Thames^  and  lies  between  Staines 
bridge  and  the  head  of  the  river;  and  that  the  conservacy 
of  that  part  of  the  river  is  in  the  crown.  Then  they,  alledge, 
that  the  office  of  water-bailiff  is  in  the  gift  of  the  crown. 
ITien  they  set  forth  tlie  statute  of  1  Eiiz.  c.  17.  which 
prohibits  the  taking  of  fish  but  only  with  the  particular  nets 

or 
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or  mottels  tkereia  specified,  uxider  forfei^ire  of  a  pecuniary        1^65. 

sum9  and  of  the  fish  so  taken,  and  also  of  the  unlawful  en-  ^~Z 

gines.  Then  they  shew  a  grant  from  the  crown  to  two  of  them,       ^     aoo^ 

of  the  office  of  water-bailiff  between  Staines  bridge  and  the   ^  Robert 

head  of  the  river.  They  alledge  that  these  bucks  were  engines     Goo»ere 

for  catching  of  fish,  other  than  the  nets  and  tramds  allowed  and  Others. 

by  the  said  act  of  parliament;  and  were  unlawful  engines; 

and  were  wrongfully  and  unjustly  erected  there :  and  therefore 

they  justify  the  taking  up  the  bucks  and  throwing  the  fish 

into  the  river;  two  of  them,  as  water-bailifis;  and  the  other 

two,  as  their  servants  and  by  their  command. 

The  plaintiff  in  his  replication  admits  the  conservacy  to  be 
in  the  crovm ;  and  that  the  office  of  water-bailiff  is  in  the 
gift  of  4ihe  crovrnj  and  admits  the  act  of  1  Eltz.  c.  1  /•  as 
i(t^ed  in  the  plea;  and  admits  the  grantto  Sir  Robert  Goodere 
and  others:  but  protesting  that  the  bucks  which  were  taken 
away  by  the  defeadttits,  were  not  unlawful  ei^nes;  fbrre* 
pUcatson,  he  says,  ^and  insists,  that  all  offences  done  and  com- 
mitted by  unlawful  fishings  in  the  said  river  Thames^  by  the 
laws  and  statutes  of  this  realm  ought  to  have  been  and  ought 
to  be  in  doe  and  legal  xawskntr  presented^  or  information  con- 
cerning'such  offences  ought  indue  and  legal  manner  to  be 
made  at  a  cottrt  of  conservacy^  or  other  court  having  suffi- 
cient and  competent  authority  in  diat  behalf ;  and  ^Aere  ought 
to  have  been  and  ought  to  be  discussed  tried  and  determined, 
according  to  the  laws  and  statutes  of  this  realm.  Then  he 
avers,  that  no  information, presentation,  conviction,  or  adgudi* 
cation  whatsoever  had  ever  been  made  before  the  committing 
this  trespass,  at  any  court  of  conservacy,  or  other  court 
concerning  the  said  offence  in  the  plea  mentioned.  He  con- 
cludes therefore,  that  the  defendants  committed  the  trespass 
in  their  own  wrong;  and  prays  judgment  against  them. 

The  defendants  demur  generally.  To  which  there  is  a 
joinder  in  demurrer. 

Mr.  Walker  argued  for  the  defendants. 

There  is  no  one  fact  suggested,  but  a  matter  of  laws  no- 
thing that  we  could  take  issue  upon. 

The  only  fact  alledged  in  our  justification,  and  not  admit- 
ted by  the  replication,  is  denied  by  protestation  only. 

If  we  had  rejoined,  we  could  only  deny  facts  suggested: 
we  could  not  meddle  with  matter  of  law.  Here  they  only 
suggest  matter  of  law;  viz.  "  That  it  ought  to  have  been  pre- 
"  sented."  We  could  not,  by  a  rejoinder  take  issue  upon  that 
matter  of  law. 

Lord 
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1 765.  Lord  M  a  ns  FiELD-^The  point  lies  in  a  nut-^ell :  the  only 

question  is  "  Whether  they  could  seize  the  nets  before  con- 
*'  viction." 


and  Others. 


BULBROOK 
V. 

Sir  Robert       jyf  r.  WaUker — We  do  not  claim  the  forfeitures:  we  only 
n^^^fK^!^    ^^  ^P  ^^*  ^*  ^^  hsiye;  pleaded,  as  a  defence  or  excuse  for 
'*'^    the  trespass* 

We  have  a  right,  as  water-bailiff,  to  stop  and  prevent 
an  illegal  nusance  contrary  to  the  act  of  parliament;  and  to 
remove  and  abate  this  private  nusance:  (though  we  have  a 
right  also  to  proceed  subsequently  for  the  penalty;  which  we 
have  not  yet  done.) 

And  he  cited  several  cases,  to  prove  that  the  party  injured 
may  remove  a  nusance.  F.  N»  B*  184,  185. 1  i?o.  Abr.  664. 
Tide  Distress^  Sir  William  Jones  221.  James  v.  Haipvard. 
Cro.  Car.  228.  Reynell  v.  Champernoon.  5  Co.  2.  part  101« 
PenruddocesC?iAt.  9  Co.  57.  William  Aldredfs  Case.  2  SaUu 
458.  Rex  £s?  Regina  v.  Wilcox.  And  3  Biidst.  197.  Morrice 
V.  Baker  et  ux. 

Where  the  injury  is  increasing^  the  part)'  injured  may  stop 
it;  whether  the  nusance  be  public  or  private:  and  in  private 
nusances,  he  may  have  an  action  also  for  the  injury  already 
sustained.  And  this  reasoning  is  applicable  to  the  present 
case. 

N.  B.  The  replication  was  admitted  to  be  bad.  But  see 
the  6th,  rth,  8th,  9th,  10th  and  11th  sections  of  this  act: 
where  power  is  given  "To  inquire  concerning  offences 
**  against  it,  by  the  oaths  of  12  men;''  and  presentments  and 
convictions  are  mentioned  expressly. 

Mr.  AsHHURST  was  to  have  argued  for  the  plaintiff:  but, 
it  was  not  thought  necessary. 

Lord  Mansfield — An  offence  is  here  created  by  an  act 
of  parliament.  If  you  take  advantage  of  this  act,  you  must 
piu*sue  the  method  prescribed  by  it.  This  is  the  plaintiff's 
own  fishery:  and  he  might  have  done  what  he  would  in  it, 
before  this  prohibition  by  the  act  of  parliament. 

Mr.  Justice  Wilmot  concurred.  This  is  not  to  be  con- 
sidered as  a  nusanccy  either  public  or  private.  The  violation 
of  this  public  law  is  not  within  the  idea  of  a  nusojice. 

Mr. 
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Mr.  Justice  Yates  concurred.  This  was  the  plaintiff's        1/65. 

awn  fishery:  and  the  defendants  have  taken  up  the  bucks,  Bulbrook 
and  taken  die  fish.  This  laying  the  bucks  was  no  rmsance:  ^ 

and  no  power  is  given  by  the  act^  "  To  seize.^^  The  defen*  sir  Robert 

dants  are  iw)t  to  be  their  own  judges.  They  ought  to  have  Gooderk 

followed  the  method  prescribed  by  the  act.  The  water-bai-  and  Others, 
liff  has  no  right  to  take  the  nets  of  a  person  fishing  in  his  ovm 
fishery.                                                     ' 

Mr.  Justice  Aston  declared  his  assent,  to  the  same 
effect. 

Whereupon,  Per  Cur. 

Judgment  for  the  Plaintipf. 

Fabrilius  vers.  Cock.  Saiurday,  9 

Nov.  1765. 

THIS  was  an  action  of  trover  for  6000  pagodas,  of  the  New  trial  f^fit« 
value  of  eight  shillings  each,  or  2400/.  sterling;    in  ed,  subornatioa 
which  a  verdict  had  been  given  for  tlie  plaintiff,  for  2400/.  at  J*^^.*^®"^ 
nisifrius  inMddiesex,  before  Lord  MansfeU.  &e^dLce 

On  Friday  25di  of  January  last,  Mr.  Serjeant  Davy^  on  SBac.  Abr.25t. 
behalf  of  the  defendant,  moved  for  a  new  trial. 

The  plaintiff  was  a  Dane:  and  die  case  he  made  at  the  trial, 
was  *'^  That  he  had  escaped  from  a  Danish  settlement  in  die 
**  East  Indies^  with  6000  pagodas  auilted  about  his  body." 
(He  was  present  in  court;  walked  to  and  fro,  with  great 
agility;  and  then  shewed  he  had  6000  pieces  of  lead,  of  the 
size  oJF  pagodas,  concealed  and  fastened,  about  his  body.) 
That  he  came  aboard  one  of  our  East  India  ships;  of  which, 
the  defendant  was  mate:  and  that  he  had  deposited  these 
pagodas  with  him. 

Some  Danish  sailors,  who  were  aboard,  swore  to  circuity 
stances  which  proved  his  having  the  pagodas  and  putting  them 
into  the  defendant's  hands.  Great  stress  was  laid  upon  the 
confusion  the  defendant  appeared  to  be  in,  when  the  money 
was  demanded  of  him.  A  witness,  who  called  himself  a 
Danish  consul,  swpre  to  circumstances  in  support  of  the 
plaintiff's  case. 

The  defendant  always  denied  the  whole  story;  but  was  not 
able  to  contradict  the  proof  at  the  trial.  So  the  jury,  to  the 
satisfactioi»  of  Lord  Mansfield^  found  a  verdict  for  the  plaintiff . 
for  2400^  the  value  of  the  pagodas. 

Vol  III.  3Z  Thf 
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The  defendant  moved  for  a  new  trial,  upon  tl|e  ground, 

• "  That  the  whole  was  a  fiction,    supported  by  perjury 

^*'  which  he  conld  not  be  prepared  to  answer.  That  since  the 

^'  trial,  many  circumstances  had  been  discovered,  to  detect  the 

*^  iniquity,  and  to  shew  the  subornation  of  the  wioieases.'' 

The  Coukt,  after  a  very  strict  scrutiny, on  Mfnday  tk^ 
11th  of  February  last,  granted  a  new  trial,  on  payment  of 
costs. 

The  justice  and  propriety  of  this  determination,  appeared 
in  a  very  strong  light  to  many  persons;  who  t}K>ught  the 
whole  story  to  be  manifestly  a  scheme  of  villainy,  supported 
by  perjury.  And  the  plaintiff  never  dared  to  try  it  again* 
And  now  (tfiis  9th  of  November  1765)  on  Mr.  Davenports 
motion,  the  plaintiff  not  having  proceeded,  a  rule  was  made 
for 

Judgment  as  in  case  of  a  Nonsuit* 


Saturday,  16 
Nov.  1765. 


I 


Leith  vers.  Mac  Fcrlan. 

T  was  agreed  by  court  and  counsel,  that  a.  writ  of  error 
could  not  be  non-prosody  without  a  Ru|.e  '*  To  assign 


errors. 


Flaintiflrmay 
bring  error  to 
reverse  his  own 
judgment 


Johnson  vers.  Jebb. 

WHERE  a  plaintiff  brings  a  writ  of  error  to  reverse  his 
own  jud^ent,  (which  is  nothing  strange  or  imrea- 
sonable  where  it  is  given  for  a  less  sum  than  he  has  a  right  to 
demand,)  the  common  method  of  bringing  a  scire fadas  qttare 
executionem  non^  or  z.  scire  facias  adaudiendum  erroresywovid 
be  improper.  Therefore,  if  the  plaintiff  in  error  will' not  pro- 
ceed, this  court  may  and  ought  to  make  a  ruk  to  oblige  him 
to  assign  errors  within  a  limited  time. 

Accordingly — 

The  Court  made  a  rule  upon  the  phnn- 
tiff  in  error,  to  assign  error  ^vithin  four 
days;  or  else  that  his  writ  of  error 
should  be  non-prosed. 
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N*  B#  This  case  arose  upon  the  hte  practice  of  the  court        1765. 
9{  common  pleas  dbont  paying' money  into  court;  which  w^^rf     Z         = — T" 
to  differ  from  the  pr?u:tice  of  this  court,  (who  order  so  much     •'^"^^^'^ 
as  is  paid  in  by  the  defendant  to  be  strucJ^  out  of  the  declara-        Jk^b. 
tion ;  iHiereas,  in  C.  B.  they  did  not  use  to  strike  it  out,  but 
the  plaintiff  took  judgment  at  all  events:)  which  late  practice,  i  Tidd  538. 
Sfa"  Fletcher  Norton  said,  that  court  had,  very  recently  alter- 
ed,  from  the  inconvenience  they  had  perceived  in  it,  (parti- 
culariy  in  the  present  cause,)  and  had  made  their  practice 
conformable  to  the  practice  of  this  court. 

It  was  an  action  in  C.  B,  brought  upon  a  policy  of  insur- 
ance :  and  the  defendant  had  paid  in  a  sum  of  money  into 
that  court. 


Bond  and  his  Wife,  vers.  Seawell  and  his  Wife,      (i  BUck.  Rep. 

407.  422. 454. 

THIS  was  a  case  reserved  at  nisi  prius  at  Guildhall^  be-  satui-dav  16 
fore  Lord  Mansfield:  and  the  question  was  upon  the  due  Nov.  1765. 

execution  of  the  will  of  Sir  Thomas  Chitty.  Whethenhe  at- 

^  testation  of  a 

This  will,  or  paper  purporting  to  be  i  will,  bore  date  on^^^*J*'*^'*"^*  J^ 
20th  March  1762:  and  the  cause  was  tried  at  the  sittings  after  wltnewes^only^ 
Hilary  Term  1765.  saw  the  last 

sheet  of  the  will. 

It  was  proved,  "  That  Sir  Thomas  Chitty  made  his  will,  5  Bac.  Abr.  504. 
^^  consisting  of  two  sheets  of  paper,  all  of  his  own  hand-  : 
*^  writing;  and  signed  his  name  at  the  bottom  of  each  page:  - 
^  and  he  also  made  a  codicil,  of  his  own  hand-writing;  upon 
"  one  single  sheet.  He  called  in  one  Francis  Harding;  shew- 
"  ed  him  both  the  sheets  of  his  will,  and  his  signature  to  every 
"  page  thereof;  and  told  him  that  was  his  will.  He  also 
"  shewed  him  the  codicil;  and  desired  him  to  attest  both  the 
"  will  and  codicil:  which  he  did,  in  the  presence  of  the  tes- 
"  tator  and  in  the  manner  appearing  upon  the  &ce  of  the 
**  rostruments;  and  then  went'  out  of  the  room.  John 
**  Vaughan  and  John  Leyland  came  in,  immediately  after-' 
"  wards.  The  testator  shewed  them  the  codicil  and  the  last 
"  sheet  of  the  will;  and  sealed  both,  before  them:  he  took 
^  each  of  them  up,  and  delivered  them  severally  as  his  act 
^^and  deed,  for  the  purposes  therein  mentioned.  These 
"  witnesses  attested  the  same,  in  the  testator's  presence;  6ut 
"  NEVER  SAW  the  FIRST  sheet  of  the  will;  nor  was  trat  sheet 
**  PRODUCED  to  them;  nor  was  the  samcj  or  any^pther  paper, 
**  UPON  the  table.  Both  the  sheets  of  the  will  were  found 

"  xoith 
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1 765.     ,  **  with  the  codicil^  in  the  testator's  bureau^  after  his  death,  aS 
^ — T  **  wrapped  up  in  one  piece  of  paper:  but  the  two  sheets  of  the 

Bond        ,^  ^jy  ^^^^  ^^^ pinned  together}' 

Sbawkll.  On  the  trial,  it  \^as  agreed  that  a  verdict  should  be  given 
for  the  plaintiff,  subject  to  the  opinion  of  the  court;  and  in 
case  the  court  should  be  of  opinion  "  That  the  said  will 
*^  was  duly  executed  according  to  the  statute  for  the  preven- 
**  tion  of  frauds  and  perjuries,  then  the  verdict  should  sUmd: 
but  in  case  the  court  shoidd  be  of  opinion  ^^  I'hat  the  said  will 
^  was  not  duly  executed  according  to  the  said  statute  for  the 
"  prevention  of  frauds  and  perjuries,"  then  a  verdict  should 
be  enteredy&r  the  defendants. 

There  were  three  arguments  upon  this  case:  the  first,  on 
Friday  6th  Mat/  1763,  by  Mr.  Morton  for  the  plaintiffs,  and 
Mr.  Tates  for  the  defendants;  the  second,  on  Friday  10  June 
1763,  by  Serjeant  Hewitt  for  the  plaintiffs,  and  Mr.  Thurlow 
for  the  defendants;  the  third,  on  Tuesday  31st  Jamuiry  1764, 
by  Mr.  Willes  for  the  plaintiffs,  and  Mr.  Norton  (Attorney 
General)  for  the  defendants:  and  it  stood  for  the  opinion  of 
the  court. 

But  there  being  some  difference  upon  the  case  as  stated,  it 
Was  thought  proper  to  have  it  argued  before  all  the  judges  in 
the  exchequer-chamber:  which  argument  I  did  not  hear,  and 
therefore  cannot  report. 

Lord  Mansfield  now  (on  this  16th  November  1765) 
acquainted  the  bar,  that  there  had  been  a  conference  on  the 
preceding  evening,  amongst  all  the  judges  except  Mr.  Baron 
Adams  (who  was  out  of  town,)  upon  this  case;  which  was  an 
amicable  suit,  he  said,  to  try  the  real  merits  of  the  question: 
and  it  was  agceed  by  the  parties,  "  That  if  either  side  desired 
*'  it,  the  case  should  be  turned  into  the  form  of  a  special  ver* 
^  diet.'' 

It  occurred  to  the  judges,  that  the  way  in  which  the  parties 
have  put  the  case,  does  not  go  to  the  whole  merits;  because,  if 
the  first  sheet  was  in  the  room  at  the  time  when  the  latter 
sheet  was  executed  and  attested,  there  would  remain  no  doubt 
of  its  being  sigood  will  and  Rgood  attestation  of  the  whole  will: 
but  if  the  first  sheet  was  not  then  in  the  room,  a  doubt  might 
arise  "  Whether  it  was  or  was  not  a  good  attestation^  as  to  the 
**  ri?tf/ estate." 

However,  no  opinion  was  given  or  formed  by  the  judges, 
upon  such  doubt  which  might  so  arise,  if  it  should  appear 
*^  That  in  fact  the  first  sheet  was  not  then  in  the  room.'' 

His 
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riis  lordship  observed,  that  the  first  sheet  stopped  or  ended  1765. 

in  the  mddie  of  a  sentence.  In  the  last  sheet,  the  devise  of  the  Bond"""*" 

Azn^  was  contained:  and  charges  upon  his  lands  were  also  ^^ 

contained  in  it*  Seawkli. 

A  will  properly  attested  may,  (he  said)  by  reference  to  an- 
other instrument^  establish  particular  clauses  so  ascertained 
by  a  dear  reference,  as  strongly  as  if  the  clauses  so  referred 
to  had  been  repeated  in  the  will  verbatim :  (for  which  he  cited 
the  case  of  Acherley  and  Vernon.*)  And  here  are  references,  •  M.  10  G  |. 
in  this  will,  from  one  part  to  ano^er:  in  the  first  sheet,  the  o^^p  Si"^'* 
testator  gives  the  trust  of  lands  which  were  to  be  after-men- 
tioned. In  the  last  sheet,  he  appoints  persons  trustees  of  his 
will,  who  are  not  his  executors,  and  therefore  must  be  devi- 
sees of  his  land:  he  also  calls  them  ^^  Trustees  of  his  will, 
•*  upon  the  several  trusts  therein  mentioned*^^ 

But  the  question  made  at  the  trial,  and  submitted  by  the 
case,  as  it  now  stands,  turns  only  upon  the  solemnity  of  the 
execution;  not  at  all  upon  the  intent  of  the  testator.  And 
we  are  of  opinion,  '*  That  the  due  execution  of  this  will  can 
**  not  be  come  at,  in  the  method  wherein  the  matter  is  now  ' 

**  put." 

If  this  be  considered  as  a  special  verdict,  we  think  it  is  de- 
fectively found,  as  to  the  point  of  the  legal  execution  of  die 
will. 

Every  presumption  ought  to  be  made  by  a  jury,  in  favour 
of  such  a  will,  when  there  is  no  doubt  of  the  testator's  inten- 
tion. 

It  is  not  necessary,  that  the  witnesses  should  attest  in  the 
presence  of  each  other;  or,  that  the  testator  shovdd  declare  the 
mstrument  he  executed  "  to  be  his  will  ;'*  or,  that  the  wit- 
nesses should  attest  every  page,  folio,  or  sheet;  or,  that  they 
should  know  the  contents;  or,  that  each  folio,  page  or  sheet 
should  be  particularly  shewn  to  them. 

Iliis  has  been  setded. 

But  the  fact  *'  Whether  the  frst  sheet  of  his  will  was  or 
*'  was  not  in  the  room^  at  the  time  of  executing  and  attesting 
**  the  latter,"  may  be  material  to  be  known.  If  it  was^  the 
jiuy  ought  to  find  for  the  will,  generally;  and  they  ought  to 
find  all  t\i\n^  favourable  to  the  will.  If  it  be  doubtful  "  Whe- 
"  ther  the  first  sheet  was  then  in  the  room,  or  not";  we  all 
think  the  circumstances  sufficient  to  presume  "  That  it  was 
**  in  the  room";  and  that  the  jury  ought  to  be  so  directed. 

But, 
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But,  upcm  napeciairtri&ct^  nothings ca^  htpresttmetk 

Therefore  we  are  all  of  opinion,  that  it  ought  to  be  tried 
"  over  again."  And  if  the  jury  shall  be  of  opinion,  that  it 
**  was  then  in  the  room,"  they  ought  to  find  for  the  will,  ge- 
nerally: and  they  ou^t  to  presume^  from  the  cireumstaaces 
proved,  **  That  die  will  xvas  in  the  room." 

.     .  A  NEW  TRIAL  WAS  ORDERED. 


(IBUtk  Rep. 
570.  S.C.) 
Tuescay,  19 
Nov.  765. 

Femecovert 
soletmderin 
Londoi  liable 
to  coomiision 
of  baiiruptcy. 
2  Bos  &  Pul. 
102. 

Cro.  Car.  68. 
Chittj  21. 


Lavie  and  Another,  Assignees  of  Jane  Cox,  a  Bank- 
rupt, vers.  Phillips  and  Others,  Assignees  of  John 
Cox,  aBank  rupt 

THIS  was  a  case  reserved  upon  a  trial,  at  nisiprhis^  before 
Lord  Mansfield  at  GutldhaUy  at  the  sittings  after  Trinity 
term  1765,  in  an  action  of  trover,  brought  by  the  assignees 
of  jfane  Cox^  a  sole  trader  in  London^  and  a  bankrupt;  against 
the  assignees  of  John  Cox^  her  husband,  who  was  also  a 
bankrupt. 

The  action  was  brought  in  order  to  try  whether  the  plsun- 
tifFs  had  a  right,  as  assignees  of  Jane^  to  certain  goods  in  the 
millinery  trade  carried  on  by  her  after  her  marriage;  which 
goods  had  been  seized  by  the  persons  acting  under  the  com* 
mission  issued  against  John  Cox^  her  husband. 

It  was  tried  by  a  special  jury:  and  a  verdict  was  given  for 
the  plaintiffs;  subject  to  the  opinion  of  this  court,  upon  the 
following  facts  and  custom,  then  and  there  stated  and 
agreed:  viz. 

1st.  The  commission  of  bankruptcy  issued  against  John 
Cox  the  husband,  on  the  Idth  of  March  1764:  and  the  com- 
mission against  Jane  his  wife,  on  the  26th  of  April  1 764. 

2d.  The  CUSTOM  of  London^  taken  and  translated  from 
liber  albus  in  the  town-clerk's  office,  is  as  follows — ^^  Where 
"  2ifemey  covert  of  a  husband,  useth  any  craft  in  the  said  city 
*'  on  her  sole  account;  whereof  the  husband  meddleth  no- 
"  thine;;  such  a  woman  shall  be  charged  as  a  feme  sole^  con- 
"  cemmg  every  thing  that  toucheth  the  craft:  and  if  the  hus- 
^^  band  and  wife  shsdl  be  impleaded,  in  such  case  the  wife 
"  shall  plead  as  a  feme  sole;  and  if  she  is  condemned,  she 

"shaU 
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<^  shaS  be  eommkted  $9  firUon  till  she  has  mack  satisfactibii; 
^  and  the  husband  and  his  goods  shall  nct^  in  such  case,  be 
**  char ffed  nor  impeached.^^ 

3d.  .Thk  yane  Cox^  the  w/cyW^^sck  trader;  and  car- 
ried on  a  sthwratt  trade  within  the  said  city,  acccNrding  to  the 
custom  of  me  said  city  of  Londoru 

4tb.  The  fansj  for  which  this  action  was  brought,  were 
part  of  the  effects  of  her  sole  trade. 

j^thf  The  assignees  of  die  kusbaruPs  commission  seized 
those  fims,  the  day  die  commission  issued  against  him. 

The  question  was  put  as  a  single  one;  but  was  in  effect 
double:  namely, 

1st.  Whether  die  assignees  of  T^An,  the  husband,  had  a 
right  to  take  the  separate  effects  oljfane  his  wife,  who  was  a 
sole  trader;  and  apply  them  towarcfs  satisfaction  of  the  debts 
of  the  husband^  under  the  commission  awarded  against  him^ 
in  prejudice  of  the  separate  creditors  of  his  wife. 

2d.  Whether  a  commission  of  bankruptcy  may  issue  against 
a  married  woman^  being  a  sok  trader. 

Mr.  Eyre  (recorder  of  London)  for  the  plaintiffs,  insisted 
1st.  That  the  husband^ s  assignees  had  no  such  right:  and 
2dly»  That  a  commission  may  issue  against  a  feme  covert, 
beings  a  sole  trader,  in  London* 

First.  The  assignees  of  the  husband  could  not  seize  the 
separate  effects  ot  the  wi£e:  £Dr,  they  were  no  part  of  the 
husband's  property. 

The  custom  is^  ^^  That  the  wife  is  to  carry  on  the  trade 
"^  upopi  her  sok  account f  in  which  trade  the  husband  is  not  to 
'*  intermeddle.^  The  words  of  this  custom  were  read  in  3  C. 
1  Langham  v.  The  wife  ofJohnBewett^  Cro.  Car.  68.  Little^ 
ton^s  Rep.  31.  and  Hetley^  9.  S.  C.  And  it  appeared,  that  by 
the  custom,  she  is  to  have  all  advantages^  and  to  be  sued,  as 
a  feme  sole.  Also  it  is  part  of  the  custom,  "  That  if  the  hus- 
*♦  band  and  wife  shall  be  impleaded^  the  wife  shall  plead  as  a 
•  feme  sole;  and  if  she  pleads  false,  she  shall  be  committed 
^  to  prison  till  she  has  made  satisfaction;  and  the  husband 
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r  shall  not  be  charged  nor  impeached*** 


The 
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1/65*  The  husband  is  joined  in  an  action  brou^^t  against  har, 

l^j^yj^       ^^fy  for  conformity:  but  execution  shall  be  only  against  the 

and  Another  ^*^>  though  the  judgment  be  against  him.  She  must  be  sup^ 

^^saigii^3^    posed  to  have  wherewithal  to  make  satisfiaction:  otherwise, 

V.  It  would  be  absurd  and  unreasonable  td  commit  her  ^^  till  she 

Phillips     ^^  makes  satisfaction."  Therefore  she  has  clearly  a  capacity 

and  Others,  to  have  property  of  her  own. 

Assignees. 

I  have  looked  through  all  the  books;  but  find  very  few  au- 
thorities on  this  head.  In  the  note  at  die  end  of  Lang^ham^s 
tase  as  reported  in  Cro.  Car.  68.  a  case  betwixt  Gepping-s  and 
Harding^  in  the  year  book  of  M.  29  H.  6  rot.  344.  is  men- 
tioned and  referred  to:  but  the  case  is  not  to  be  found  in  the 
Year  Books.  It  is  said  to  have  been  trespass  for  goods  sold 

*  '   -  by  the  delivery  of  the  feme.  Issue  was  taken  "  Whether  she 

*'  was  a  feme  sole:"  and  it  was  found  "  That  she  was  not  a 
^^  feme  sole  merchant."  So  it  is  there  stated. 

Lord  Mansfield — ^The  custom  itself  is  not  disputed: 
•nly,  the  consequence  or  extent  of  it. 

Mr.  Recorder-^In  the  Year  Book  of  21  H.  7.  fo.  18.  pL 
29.  where  the  tenant  had  pleaded  a  feoffmei^t;  and  the  plain- 
tiff had  replied  '*  That  the  feoffor  was  under  age,  and  when  he 
**  came  of  age,  had  entered  upon  the  defendant  and  enfeoffed 
*'  the  plaintiff;"  to  which  the  defendant  had  rejoined  *^  That 
"  there  was  a  custom  in  the  vill  for  an  infant  of  the  age  of  15, 
.  "  to  make  a  feoffment — ^which  was  objected  to,  as  a  depar- 

*  He  was  only  a«  fure^^ — Palmes  (then  a  *  judge)  in  order  to  prove  it  to  be 
seijeant.  ^  departure,  puts  a  case  of  a  rejoinder  of  a  custom  in  London. 

— **  As  in  this  case — In  a  writ  of  trespass,  I  say  that  a  woman 
^^  was  seised  of  the  same  goods,  as  of  her  proper  goods,  and 
"  "  gave  them  to  me:  wherefore  I  took  them.  And  I  give  co- 
'*  lour  to  the  plaintiff.  And  the  plaintiff  says,  that  at  die  time 
"  of  the  gift,  she  was  his  wife  Wc.  To  which,  I  say  there  is 
^^  a  custom  in  London^  that  women  are  sole  merdiants : 
*' wherefore  ^c.  This  is  a  clear  departure.  So  here.  Where- 
"  fore  fc?c." 

The  xvife  has  a  complete  property  in  the  effects  of  her  sole 
trade. 

As  to  any  objection  arising  from  the  commission  against 
the  husband,  as  being  tantamount  to  the  husband's  intermedr 
dling — ^It  was  not  with  his  or  her  consent;  and,  at  the  utmost, 
can  extend  only  to  her  future  dealing.  But  the  case  of  Cecil 

and 
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and  yuxon  v.  Juxon^  in  vol.  1 .  p*  278.  of  Mr.  Baron  Atiuns^s       1 765. 
Beports^  proves  that  he  could  not  intermeddle.  Layib"^" 

Lord  Mansfield — ^That  was  only  securing  the  w6-  *^  Another, 

inan's  property.   And  a  woman's  separate  property  has  been  Assignees, 
secured  by  a  court  of  equity, ,  in  several  cases:  but  that  does     p-J!!V.p« 

not,  nor  did  tl>ere  depend  upon  any  particular  custom.  ^^^  Others 

Mr.  £yr^— Wherever  she  continues  liable  to  her  own  se-    Assignees, 
parate  debts,  her  propert}'  in  her  effects  must  necessarily  re- 
main in  her,  for  the  purposes  of  the  trade:  otherwise,  she 
would  be  liable  to  perpetual  imprisonment. 

This  invasion  upon  her  property  could  not  have  been  made 
in  the  case  of  the  wife  herself^  if  she  had  not  become  a  bank- 
rupt: but  it  is  much  more  unreasonable,  now  it  is  the  case  of 
her  separate  creditors* 

The  second  point  is  "  Whether  a  feme  sole  trader  in  Lon- 
"  don  CAN  become  a  bankrupt.^'* 

Now  this  is  a  consequence  of  her  sole  trading:  it  follows  of 
.course.  He  mentioned  an  instance  in  *  Lord  Hardrvicie^s  *  Mr,  Seare  (a 
time;  but  s^dthat  the  books  which  would  have  verified  i^^i^/'r^^^n 
were   lost,  and  therefore  could  not  be  searched.*  [See  it  infonn^  niT* 
particularized  by  Lord  Mansfield^  post.  pa.  1828.]  "  That  this 

''  was  acom- 
"  misaion 
*•  against  Mary  Dennis^  (wife  of  Peter  Dennis,)  a  lincn-dpaper  and  sole  trader  in  London, 
**  It  was  dated  12th  March  1741:  and  on  the  16th  the  commissioners  (Mr.  Atkyns,  Mr. 
'*  Scare,  and  Mr.  OtAaidiston)  declared  her  a  bankrupt"  See  Mr.  Baron  Atkynt^t  Reporu  vol. 
1.  pa.  306.  caae  110.  ex  parte  Carrington;  on  a  petition  to  sunersede  a  commission  against* 
Dorothy  yonea,  because  she  was  a  married  vxmian:  the  Lord  Chancellor  dismissed  the  pe- 
tition; declaring  *'  That  as  she  was  admitted  to  be  the  daughter  of  a  freeman  of  London; 
*'  and  appeared  plainly  to  be  a  separate  trader,  by  the  custom  of  London.-  she  was  clearly 
''  liable  to  bankruptcy,  notvtithstanding  her  coverture.'*  See  also  Oom^*^  Digest,  vol  1.  pa. 
521.  and  Blackstone^s  Commentaries,  vol.  2.  pa.  477.  Both  of  them  m  point  "  That  a  feme 
covert  merchant  maybe  a  bankrupt;"  or  (as  Mr.  Justice  Blackstone  more  fully  expresses 
it)  that  **  a  feme  covert  in  London,  being  a  sole  trader  according  to  the  custom,  is  bable  to 
a  commission  of  Bankrupt"  [N.  B.  Mr.  y.  Blackstone  seems^to  found  his  assertion  upon 
this  very  case :  at  least,  he  cius  only  this  case  in  proof  of  it.] 

If  she  might  become  a  bankrupt,  then  her  assignees  had  a 
right  to  demand  these  goods  in  an  action  of  trover,  in  the 
manner  they  have  now  done. ' 

Mr.  Dunning"^  on  behalf  of  the  defendants,  did  not  dispute 
the  custom:  but  (admitting  it)  argued  to  this  eflFect. 

The  present  question  turns  upon  the  import  and  extent  of 
it. 
Vol,  III.  4  A  It 
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176S^  It  caDDOt  be  taken  upon  so  large  m  ground  a&  has  been  m- 

T  sisted  on.  The  custom  does  not,  in  terms^  express  any  audi 

and  Aw^eis  ^^°S*  '  ^^^  ^^  custom  from  Liber  albus^  There  is  nothing 

AssiirneeBt    ^^  ^^  **^  ^^^^*  flway  from  the  husband  any  of  his  murital 

X,.  rights:  nor  does  it  give  the  wife  any  exclusive  rights.  It  only 

PntLLi pa     exempts  him  and  his  effects  from  being  iiiUe  to  her  debts. 

As8irne«k        '^^^  husband  ptiay  put  an  end  to  his  wife*s  sole  trade,  when- 

^^  ever  he  pleases:  and  at  the  end  of  it,  the  profits  of  it  will  be 

his  property.  His  power  over  her  effects,  and  his  property  in 

them,  always  remain  in  him;  though  subject  to  a  right  of 

action  in  her  creditors. 

It  does  not  follow  from  this  custom,  or  from  any  branch 
of  it,  that  the  effects  of  the  wife  are  protected  from  be'mg  K- 
able  to  die  demands  of  her  own  husband  or  hia  creditors.  He 
has  the  same  property  in  them,  as  a  husband  has  in  til  other 
cases:  and  he  may  dispose  of  her  efects,  in  his  life-time^  or 
by  his  will.  If  so,  they  are  become  legadly  vested  in  bis  as- 
signees under  the  commission  of  bankruptcy  issued  against 
him:  and,  consequently,  they  were  lawfully  seized  by  his 
assignees. 

Local  customs  are  stricii  juris:  they  are  derogatory  frtMBi 
the  common  law;  and  shall  not  be  extended.  1  Ro.  Mr*  567» 
letter  G.  2  I^on*  109.  Sir  yohn  Saoage^s  case. 

This  custom  is  totally  silent^  as  to  the  interest  and  property 
of  the  husband  in  the  wife's  goods.  Therefore  it  shall  be  left 
to  the  common  law. 

The  suing  and  being  sued  as  ^feme  sole^  is  a  privilege  con- 
Jined  to  residence  ^n  the  city,  and  to  the  ci/y-courts.  Here^ 
she  must  sue,  and  be  sued,  xvith  her  husband.  Tr.  25  EUz^ 
Moorcy  135.  Stanton^ s  case.  1  Leon.  131.  Chamberlain  and 
Thorpes  case.  1  Modern  26.  Anonymous.  Cro.  Car.  60. 
Langham  v.  Bewett.  Comberb.  42.  Soon  v.  Mace* 

As  to  the  right  of  the  husband  over  the  effects  of  his  wife 
•^If  costs  be  adjudged  upon  her  suing  in  the  spiritual  court 
pro  reformatione  morum'-^^  the  husband  shall  have  the  co^i^ 
recovered  by  her:  or  he  may  release  them. 

As  to  the  case  cited  in  Cro.  Car.  69.  from  the  Year- Books 
--"Delivery  by  an  infant  is  an  excuse,  in  trespass. 

EvERt- 
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Etbrt  9cmtiUaoi  interest  in  the  baakrust  posses  td  his  as- 

ttgaees,  and  here  the  property  was  vested  in  the  husbtrnd^s 
assi^ees,  before  the  wijh^s  asugnees  had  any  right. 

As  ID  the  second  question— -Such  a  woman,  married  and 
using  a  sole  trade,  is  not  within  the  spirit  of  the  bankrupt-* 
laws;  though  within  the  letter.  This  is  only  the  second  in- 
stance of  such  a  commission  issuing.  There  was  such  a  one 
in  the  year  1741:  but  that  was  not  litigated;  it  passed  sub 
silentio. 

Upon  the  statutes  of  queen  Elizabeth  and  king  jfamesy  the 
Tvords  of  them  do  indeed  take  in  this  case:  but  the  ^r^tFt^t^n^ 
of  them  relate  only  to  persons  sui  juris. 

Some  of  them  are  penal,  and  even  capital:  which  must 
relate  to  free  agents*  But  a  married  woman  is  not  so:  she  is 
under  the  coercion  of  her  husband.  He  may  prevent  her 
from  surrendering. 

Others  of  these  provisions  relate  to  lands,  and  chattels 
real,  and  choses  in  action:  and  these  were  never  meant  to  be 
taken  from  a  married  woman.  She  may  have  dower,  or 
jointure:  and  how  is  she  to  convey  her  right?  it  was  not 
meant  to  make  her  goods  liable  to  such  a  severe  execution  as 
these  acts  render  the  objects  of  them  liable  to.  She  has  not 
such  a  sole  proper^  in  them,  as  to  exclude  the  rights  of  her 
husband. 

Her  creditors  may  take  their  remedy  under  the  commis- 
sion issued  agsdnst  her  husband. 

Mr.  Eyre,  in  reply. 

As  to  the  second  point — A  feme  covert,  sole  trader  is 
within  the  spirit  of  the  bankrupt-acts,  as  well  as  within  the 
letter. 

As  to  the  first  point — ^The  positions  which  I  have  laid  down 
are  consequences  without  which  the  custom  itself  can  not 
exist. 

The  husband  had  no  right  to  seize  his  wife's  effects;  she 
being  a  sole  trader,  in  London:  and  the  husband's  assignees 
are  assignees  of  his  property  only;  not  of  his  maritai  rights, 
whatever  they  may  be;  and  of  which,  such  a  power  of  seizure 
was  certainly  no  part. 

Lord 
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Lav^b 

and  Anothtr^ 

Assignees, 

PaiLLirt 
and  Others, 
Assignees. 
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176S.  Lord  Maihfisld  said,  he  hadan  opimon  at  the  txial; 

r  "  and  having  thought  of  it  since,  he  novr  continued  in  it :  and  he 

and  AnoUier  ^d^"^"  ^  *"^  very  weU  satisfied  in  my  opinion*" 
AsB^nees,        ^^  ^^  ^^  single  instance  of  a  commission  having  ever  be- 
Phillips     ^^^  actually  issued  against  a  feme  covert  sole  trader — It  ia 
and  Others,  pc'*'^2ips  only  the^r^f  that  has  been  found:  it  does  not  follow. 
Assignees.    ^^^  there  certaimy  was  none  before  it.  There  probably  were 
odiers;  though  not  now  recollected,  or  particularly  ascer- 
tained* 

His  lordship  having  particularly  stated  the  case,  observed, 
in  repeating  that  part  of  it  which  agrees  "  ^ane  to  be  a  sole 
"  trader,  and  to  have  carried  on  a  separate  trade  within  the 
"  city  according-  to  the  custom  of  it";  that  it  must,  conse- 
quently, be  a  trade  wherein  her  husband  did  not  intermeddle. 

He  then  shortly  rehearsed  the  arguments  of  the  counsd; 
and  took  notice  that  Mr.  Dunrnng  had  put  the  question  upon 
this  point-— ^^  Whether  the  husband  is  totally  excluded  from 
"  all  power  over  the  effects  of  the  wife." 

Whereas  the  present  question  is  not  between  the  husband 
and  wife;  but  between  his  and  her  creditors:  she  is  no  party 
to  this  case.  Therefore  'tis  not  necessary  to  go  into  that 
question. 

But,  taking  it  for  granted,  ^^  That  the  husband  might  put 
*'  a  stop  to  the  wifrs  separate  trade  in  futuro;  and  afier 
"  that,  might  have  a  right  to  the  residue;"  (I  say,  in/utU" 
TO;  for  he  certainly  could  not  do  it  with  a  retrospect i)  yet  it 
does  not  follow,  that  he  can  take  to  himself  what  belongs  to 
her  creditors*  This  would  destroy  the  custom,  by  rendering  it 
nugatory  and  ineffectual.  And  if  he  himself  could  not  pre* 
judice  her  creditors y  his  assignees  can  not  do  it.        . 

The  feme  sole  trader  in  London  under  this  custom  must  in- 
deed, bring  her  action  in  London:  but  such  custom  would  be 
allowed  in  any  other  court,  in  a  defence  by  the  husband. 

Perhaps  there  might  be  difficulty  in  the  wj/^**having  a  re- 
medy, herself y  against  her  husband:  but  there  is  none,  as  to 
the  creditors  of  the  wife.  They  are  intitled  to  a  remedy  for 
the  seizure  of  her  effects,  out  of  which  they  were  to  be  paid 
their  just  debts. 

The  separate  effects  of  the  wife  are,  in  the  first  places  li- 
able to  her  separate  creditor:  but  if  they  were  liable,  in  the 

first 
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first  place,  to  the  husiaruPs  debts,  this  would  destroy  the  end       1 765. 
of  the  custom.  ""~LAvim 

In  jomt-commissions  of  bankruptcy,  joint  debts  are  first  ^  Another, 
paid;  then,  the  separate  debts:  so  also,  where  thare  are  dif^    Assignees, 
ferent  joint*commissions.  p    ^* 

As  to  the  second  point — ^^  Whether  she  be  liable  to  a  com-  "^  Others, 
"  mbsion"—  Assignees. 

The  statutes  of  bankruptcy  extend  to  the  city  of  London: 
and  the  words  of  the  statutes  take  in  this  case.  And  it  is  iar 
the  benefit  of  the  wife^  "  That  she  should  be  liable  to  a 
"  commission'';  because,  otherwise,  she  would  be  liable  \o per- 
petual imprisonment*  It  is  also  for  the  benefit  of  the  creditors; 
(who  can  not,  by  reason  of  this  custom,  come  at  the  hus- 
band.) There  is  no  reason  to  take  this  case  out  of  die  acts 
relating  to  bankruptcy.    The  husband  himself  was  not  liable  v 

to  the  wife's  creditors;  nor  had  he  any  demand  upon  them. 
The  consequences  of  her  bankruptcy,  as  a  sole  trader,  concern 
only  the  relation  in  which  she  stands  to  her  creditors;  and 
they,  to  her. 

As  to  the  precedents— -There  is  no  method  of  searching  for 
commissions  that  may  have  issued  against  sole  traders:  but 
here  is  one  instance  produced,  of  such  a  commission;  which 
is  very  express.  It  issued  in  Lord  Hardwicke^s  time;  and  was 
directed  to  Mr.  Atiynsy  Mr.  Craster^  and  Mr.  Seare,  three 
experienced  gentlemen :  and  Lord  Hardwicke  allowed  a  ^  •  It  was  signed 

certificate.  ^  **^  commis- 

Bioners,  on  the 
As  to  Mr.  Dunning^ s  supposed  inconveniencea— This  cus-  17th  of  July 
torn  affects  no  rights  but  such  as  are  the  subject  of  the  cus-  ^^^' 
torn;  not  marital  or  any  other  rights. 

And  as  to  the  danger. to  the  wife,  frbm  the  coercion  of 
her  husband — She  could  never  be  liable  to  the  guilt  of  a  ca- 
pital offence,  where  she  was  under  sin  invincible  necessity.^ 

I  am  of  opinion,  that  a  commission  may  be  taken  out 
against  her  as  a  sole  trader,  with  respect  to  her  separate  ef- 
fects in  trade. 

Mr.  Justice  Wilmot — ^This  is  a  consequence  of  the 
custom.  The  custom  establishes  her  being  a  sole  and  sepa- 
rate trader:  it  follows  of  course,  that  these  goods,  in  her 
separate  trade,  may  be  taken  and  seized  under  a  commission 
of  bankruptcy  against  her. 

The 
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1765.       '    The  preset  <;pie8tioii  is  not  now  between  the  biiaboad  aad 

■"**T         "^^  wife;  but  between  two  sets  of  creditors^  those  of  the  one,  umd 

aad  >^iotW  ^®^  ^f  *^  other.  She  has,  by  this  custom,  particular  pri- 

Asfiiniees,'  ^ilcgcs;  and  her  creditors  have  particular  rights,  as  against 

^,  her.   These  customs  (diough  local)  are  to  be  considered  as 

PviLLtps     allowable  under  the  general  law  of  the  land,  when  they  come 

and  Others,  in  Question  in  other  courts;  though  the  action  must  be  brought 

Asaigoees.    in  tne  local  court. 

As  to  the  husband's  intermeddling— He  certainly  can  not 
do  it,  so  as  to  injure  her  creditors:  it  would  be  a  strange  thing 
indeed,  if  the  husband  could  intermeddle  so  as  to  affect  the 
creditors  of  the  wife,  to  their  prejudice.  And  if  he  Aimseif 
tan  not  do  so,  no  more  can  his  assignees^  who  stand  in  Ats 
place. 

The  second  point  is  of  consequence.  It  must  be  confined 
to  her  debts  in  the  tuay  of  her  trade.  And  aS  to  that,  she  is 
within  the  words  and  meaning  of  the  bankrupuy-acts:  and 
\       her  assignees  stand  just  in  ner  place. 

The  husband's  assignees  can  not  take  her  effects;  nor  her 
assiniees,  his.  But,  the  commission  against  her^  ought  to  be 
confined  to  matters  in  the  xpoy  of  her  trade. 

Mr.  Justice  Yat£s  was  of  the  same  opinion. 

An  action  upon  the  custom  can  only  be  brought  in  the 
mayor's  court  of  London:  but  the  custom  may  be  pleaded  in 
bar,  in  a  superior  court.  Bro.  Customes  43.  It  may  be  used 
in  a  superior  cQurt  by  way  of  defence:  and  in  such  cases,  the 
superior  court  will  taie  notice  of  the  custom. 

The  only  question  here  is,  **  Whether  the  effects  of  the 
^^  wife  belonged  to  her  assignees  under  the  commission 
"  which  issued  against  her." 

The  proper^  in  these  goods  was  transferred  to  them:  and 
they  certainly  nad  a  rig^t  to  recover  them. 

In  1  Shower  183.  Fabian  v.  i%z;i/— Sir  Bartholomew 
Shower  said,  ^'  That  the  husband  shall  not  put  in  baiL"  The 
wife  alone  is  chargeable;  and  the  husband's  effects  are  not: 
therefore  he  can  not  take  her's  from  her  creditors. 

A  commission  being  issuable  against  her  is  a  consequence 
ef  the  custom  for  her  sole  trading. 

As 
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As  between  Ae  busbuid  and  vnh^  he  has  a  right  to  seize       176$* 
her  effects:  she  has  no  remedy  against  him,  frcm  the  cus- 
torn.  But  he  can  not  meddle  wiA  them,  so  as  to  aSect  her      ^'^^'*, 
creditors.  '  and  Anodier, 

Assign^csi 
There  can  be  no  objection  from  the  bankrupt-laws.  She  ^* 

is  within  them :  but  she  could  not  be  liable  to  capital  ponish^'     ?f  J^*'* 
ment,  if  she  was  really  under  her  husband's  coercion.  ^  Cmiers, 

-^  Assignees. 

I  have  not  the  least  doubt  about  this  case. 

Mr.  Justice  Aston  said,  he  remembered  a  case  in 
C  B*  in  his  time,  in  the  manor  of  Harwell;  where  this 
custom  of  feme  covert  sole  trader  was  established. 

Her  person  and  her  effbets  in  trade  are  answerable  to  her 
cre^i^or^.*  and  the  husband  is  bound,  by  an  implied  consent. 

The  statutes  of  bankruptcy  are  but  as  a  statute-executiofi 
upon  her  effects  in  trade,  so  mr  as  they  are  liable  by  law. 

-The  assignees  qfthe  husband ovXy  stand  in  his  place:  and 
he  himself  could  not  have  receded  from  his  consent*  He  may 
put  an  end  to  her  sole  trade,  in  futuro:  but  he  can  not  do  it, 
with  a  retrospect*  He  can  not  take  away  the  prior  right  of 
her  creditors  to  her  effects  as  a  sole  trader.  This  custom  does 
not  interfere  widi  aay  marital  rights:  it  respects  only  trade 
and  commerce. 

Per  Cur.  unanimously, 

JVDGMENT  for  the  Plaintiffs. 

Mr*  Justice  Wilmot  observed,  that  this  custom  sub- 
jected the  wife  to  an  execution:  to  which  she  was  not  liable 
^common  law* 


Rex  vers.  Roger  Aikiii.  ^l^^^ 

^  20  Nov.  1765. 

THE  defendant  had  been  convicted  on  the  hawkers  and  Conviction  on 
pedlars  act:  and  the  conviction  was  removed  hither,  by ^J^SS^ctfnot 
certioraru  to  be  act  aside 

for  inaccunicy^ 
Sir  Fletcher  Norton  objected  to  the  conviction :  for  2  T.  R.  23. 

2  Str.  124a 

1st.  He  was  not  summoned^  to  answer  to  the  charge :  at  8  T.  R.  285. 

least,  it  does  not  appear^  that  he  was  summoned.  Cowp.  241. 


3dly.The 
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1 765.  2dly«  The  witness  was  mot  examined  in  the  preeence  of  die 

g:  ^ defendant:  and  therefore  he  did  not  hear  the  emdences  as  fiv 

^  as  appears  upon  this  conviction*  V.  2  Sir  J*  S.  1240.  Sex 

AiKiN.      V.  Baker.\ 

*  ^iifil'  1165'       "^^y*  ^^  witness  does  not  swear  him  to  be  a  hawker  ari 

1166.  Rex  V.   '  pedlar  at  the  time  of  the  conviction. 

Vipont  ct  al 

Pftsch.  1761.  Mr.  Wallace  was  for  the  prosecutor.  But 

The  Court  were  unanimously  of  opinicm  "TTni 
"  these  objections  were  not  well  founded*''  For 

1st.  He  did  appear ^  and  denied  the  guilt;  but  &A  not  de- 
sire further  time  to  produce  his  evidence,  or  to  pro¥c  bis  hi- 
nocence.  He  seems  therefore  to  have  waived  any  luither  de- 
fence. 

2dly.  It  may  he  presumed,  that  the  witness  was  examiied 
in  his  presence. 

3dly.  There  is  an  inaccuracy  in  this  convictioii:  bat  it 
appears  that  the  defendant  exposed  his  goods  to  sale^aDAe 
15th;  and  the  conviction  was  on  the  ITth. 

Per  Cur.  unanimously. 

Conviction  affxehed. 


Rex  vers.  Hann  and  Price. 

Court  wUl  not     Ti  /T  R.  Morton  and  Sir  Fletcher  Norton  moved,  upom  Two- 

J2^ap5car-  ^^  ^^^  *«  ^^th  of  this  present  November,  on  behalf  of  4t 

ance,  where       defendants,  who  were  burrough-justices  of  Corfe-Ca^,  wA 

sentence  may  be  had  confessed  themselves  guilty  of  an  information  *  dnrgHg 

M^^nti  p       ^cm  with  a  very  great  misbehaviour  in  the  execution  of  Ao^ 

1716.      '  office,  (tfiz.  refusmg  a  licence  to  a  public-housekeqxr,  ott 

of  pique  and  resentment,  and  upon  bad  motives,  arising  ftwi 

their  attachments  in  respect  to  a  late  pariiamentnyilB^ 

tion;  and  acting  therein  under  the  influence  of  one  of  ^ 

candidates;)  for  a  rule  to  dispense  with  the  personal  ^ 

pear  once  oi  the  defendants,  on  the  undertaking  of  dieircWk 

in  court  "  to  answer  for  their  fines.*' 

ft 
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It  was  defended  immediately  (without  any  nile  to  shew  1765. 
cause)  by  Mr.  Serjeant  Davy^  Mr.  ^Thurloxvy  and  Mr.  Dun-  ^~~ 
ntng^  of  covinsel  for  the  prosecutors.  And  \  ^  " 

The  Court  upon  full  debate,  were  unanimous  in     HANNand 
refusing  the  motion. 

The  general  doctrine  laid  down  by  the  court,  and  agreed 
by  the  counsel  on  both  sides,  was  that  though  such  a  motion 
was  subject  to  the  discretion  of  the  court,  either  to  grant  or 
to  refuse  it,  where  it  was  clear  and  certain  that  the  punish- 
ment w^t/A/ not  be  corporal;  yet,  it  ought  to  ht  dented  in 
every  case  where  it  was  either  probable  or  possible  that  the 
punishment  would  be  corporal.  And  though  the  court  did 
not  then  declare  what  punishment  they  would  inflict  upon  the 
present  defendants,  yet  they  saw  the  offence  in  so  atrocious 
a  light,  as  to  be  far  from  determining  "  That  it  would  be 
"only  pecuniary^'*  And  Mr.  Justice  Wilmot  and  Mr. 
Justice  Aston  thought  that  even  where  the  punishment 
would  most  probably  be  only  j&e-cwwi^/ry,  yet  in  offences  of  a 
very  gross  and  public  nature  (as  they  held  this  to  be)  the  per- 
sons convicted  should  appear  in  person^  for  the  sake  of  ex- 
ample smd  prevention  of  the  like  offences  being  committed  by 
other  persons;  as  the  notoriety  of  their  being  called  up-  to  an- 
swer criminally  for  such  offences  would  very  much  conduce 
to  deter  others  from  venturing  to  commit  the  like. 

The  Court  therefore,  upon  the  whole,  unanimously 
denied  the  motion. 

The  SENTENCE  of  the  Cpurt  now  (on  this  20th 
of  November)  pronounced  upon  them  was, 
that  they  should  be  committed  for  a  month; 
fined  50/.  a-piece;  and  imprisoned  'till  the 
fine  was  paid. 

Russell  vers.  Stewart.  Thursday.  21 

Nov.  1765. 

A  Motion  had  been  made  for  the  discharge  of  the  defend-  Defendant  who 
ant  out  of  custody,  for  want  of  having  been  charged  in  ge^ThTdUcliar"'^ 
ustody,  within  tivo  terms.    The  motion  was  founded  upon  ^f  his  bail,  to  be 
rule  of  this  court,  made  in   Trinity  term  1716,  2.  G.  1 .  discharjircd  for 
thereby  it  is  ordered  "  That  if  any  defendant  shall  be  com-  ^^^^  "^^^^^^ 
'  mitted  to  the  custody  of  the  marshal,  or  charged  in  custody  custcSy,  within 
of  the  marshal,  or  arrested  or  committed  by  virtue  of  the  two  terms, 
process    of  this  court  to  the  custody  of  any  sheriff  or 
Vor.  HI  4B  '  "other 
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"  other  officer  whatsoever,  at  the  suit  of  any  phiB^;  and 
■ "  shall  so  remain  in  custody  for  two  terms;  and  the  pIa^ti£F 
"  shall  not  declare  against  such  defendant  within  that  time; 
"  such  defendant,  afte|-  the  end  of  the  second  term  after 
"such  imprisonment,  shall  be  discharged  out  of  the  prison 
"where  he  shall  be  so  detained,  on  filing  common  bail 
"  signed  by  one  of  the  justices  of  this  court,  without  giving 
"  notice  to  the  plaintiff  or  his  attorney." 

Cause  was  now  shewn:  and  the  question  was  "  Whether  the 
"  defendapt,  who  was  not  in  custody  upon  being  taken, 
"  but  had  SURRENDERED  himself  in  discharge  oT his  bail^ 
"  was  or  was  not  supersedeable  within  the  abovementioned 
"  general  rule  and  its  construction,  and  the  practice  of  the 
"  court." 

Lord  Mansfield— ^No  doubt,  the  time  runs  firom  the 
time  of  NOTICE  of  the  defendanl^s  being  in  custody*        . 

Per  Cur. 

Rule  made  absolute^  for  discharpag 
the  defendant  out  of  custody. 

Memorandum— The  debt  was  a  large  one;  upwards  ^t 
•  V.  post  pa.  was  said)  of  3000/.  and  an  *  action  was  brought  by  tne 
2060.  Pitt  V.       plaintiff,  soon  after  this  motion,  against  his  attcMncy  Mr. 

SfhM'^^er^'^'^^'"^'^'  ^^^  ^^^  ^^S^^^^  i^  omitting  to  charge  the  defendant 
-*^        *  within  time:  which  action  was  tried  iij  C  B.  about  24th  or 
25th  June  1766;  and  *  500/.  damages  given  against  Mr. 
Palmer* 


Gray  vers.  Ashton. 
f  Sham  demurrer 'TpHE  defendant  having  obtained  a  judge's  order  upon 


evasion  of 

Tiidgre's  order 

for  pleading  is- 

suably. 

7  T.  R.  530. 

1  Tidd  395. 

2  Str.  1185. 
Say.  Rep.  88. 


X  the  terms  (amongst  others)  of  ^^  pleading  an  issuable 
plea,"  put  in  a  sham  demurrer. 

The  plaintiff's  attorney,  looking  upon  this  as  a  mere  eva- 
sion of  thi;  judge's  order  requiring  the  ^^  pleading  an  issuable 
"plea,"  signed  judgment;  supposing  that  a  9Ham  demurrer 
is  not  an  issuable  plea. 

The  defendant  obtained  a  rule  to  shew  cause  why  this  judg- 
ment, which  the  plaintiff's  attorney  had  signed,  should  not 
be  set  aside.  And  cause  being  now  shewn;  it  was  prayed 
by  the  counsel  for  the  plaintiff,  tiiat  this  rule  might  be  dis- 
charged with  costs. 

The 
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The  Cou&t  were  of  opinion, "  That  it  ought  to  be  so.'*       }J^^'    ^ 

A  Satinction  was  taken  by  the  court,  between  a  real  and  Gray 

fair  demurrer,  and  a  SHAM  one:  the  former  is  an  issuable  '^• 

f)lea,  within  the  intent  and  meaning  of  the  judge's  order;  the  Ashton. 

atter,  is  only  an  evasion  of  it.  ' 

Rule  discharged,  with  cost$^ 
Knox,  Esq;  vers.  Costello.  Friday,  22  Nov. 

'         ^  1765. 

THIS  was  a  writ  of  error  from  B.  R.  in  Ireland^  to  re-  One  alone  can- 
verse  a  judgment  of  theirs,  affirming  a  judgment  in  C.  ^^^  ^?*T^nJ 
A  there,  ill  an  action  of  debt  for  1800/.  brought  against  °"jjjj^jJJ  3^™^^^^^^ 
William  Knox  by  Christopher  Fallon  deceased;  and  also  af- 
firming the  adjudication  of  C.  B.  in  Ireland^  of  execution  of 
the  same  judgment  upon  writs  of  scire  facias  issued  out  of 
the  said  court  of  C.  B.  in  Ireland  against  the  said  Knox,  at 
the  suit  of  Edmond  Costello  and  Edmond Fallony  surviving  ex- 
ecutors of  the  said  Christopher  Fallon* 

It  appears  upon  the  return,  that  the  original  action  was 
brought  in  C  £•  in  Ireland^  by  Christopher  Fallon,-  and  that 
he  recovered  his  debt,  and  also  IL  IBs.  5d.  for  damages 
occdsione  detentioms  debiti.  That  a  scire  facias  quare  execution 
nem  non  issued,  at  th^  suitjof  the  said  Edmond  Fallon  and  Ed- 
TMnd  Costello y  suggesting  **  That  Christopher  Fallon  was  dead, 
"  and  that  they  were  his  surviving  executors."  That  upon  this 
scire  facias^  the  defendant  pleaded  payment:  which  was  found 
a^nst  him,  with  sixpence  damages.  Whereupon  it  was  ad- 
judged, '*  That  they  (as  his  executors)  should  have  execution 
^^  against  Knox^  for  the  debt  and  damages  aforesaid:"  and 
it  was  al^o  adjudged,  ^^  That  they  do  recover  a^nst  the 
^^  said  WtUiam  Knox  their  tosts  and  expences  aforesaid^  to  six- 
^^  pence  by  the  jury  aforesaid  in  form  aforesaid  assessed;  and 
*^  also  17 L  149*  6^/.  for  their  costs  and  expences  aforesaid  ad- 
"  judged  tp  them  at  their  own  request,  by  the  court  here, 
"by  way  of  increase  according  to  the  form  of  the  statute 
"  in  such  case  Inade  and  provided;  which  said  costs  and  da* 
"  mages y  in  the  whole,amountto  17 1. 15s.  Sid.  and  that  the  said 
**  Edmond  Fallon  and  Edmond  Costelh  have  execution  i^c.^'^ 

Only  one  of  the  executors  appeared  to  the  writ  of  error  in 
B.  S.  in  Ireland^  viz.  Edmohd  Costello;  who,  alone^  sued  out 
the  scire  facias  quare  executionem  non^  in  jB.  R.  there;  and  yet 
that  court  affirmed  the  judgment  of  C.  B.  for  both;  and  the 
adjudication  was  **  That  both  should  recover." 

This 
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1765.  This  cause  came  onto  be  argued  upon  Tuesday  last;  but 

Kn^x        ^^  ^^^  adjourned;  and  now  stood  in  the  paper  again. 

CosTELLo  Ask/iursty  for  the  plaintifF  in  error,  made  these  two 

objections. — 

1st.  The  court  below  have  given  damages  for  non-payment 
of  the  money:  whereas  damages^csji  not  be  given  in  a  scire 
facias •  1  Ro.  Abr.  574.  Letter  P.  pU  6.  "  In  a  scire  faciasy 
"  no  damages  shall  be  recovered."  2  ^.6.  15.  nor  could 
costs,  till  the  statute  of  8, 9  W,  3.  c.  11.  "  for  the  better  pre- 
**  venting  frivolous  and  vexatious  suits."  [V.  sect.  3. J  he  also 
cited  6  Mod.  157*  Fanshaw  v.  Morrison^  HiL  3  Anfu  B.  J^. 

2d  objection — The  scire  facias  quare  executionem  noUy  in 
the  Kmg*s  Bench  in  Ireland  is  prayed  by  Edmond  CosteUoj 
only;  though  the  writ  of  error  is  brought  against  the  two  ex- 
ecutor?: and  yet  there  is  no  suggestion  *'  That  either  of  them 
'  is  dead;"  though  only  one  of  them  appears  to  it,  and  prays 
the  scire  facias. 

The  case  of  Brewer  v.  Turner  in  1  Sir  J*  S.  233.  is  in 
some  degree  applicable  to  the  present.  The  judgment  was 
against  two;  and  was  so  described  in  the  writ  of  error:  but 
it  was  laid  to  be  only  ad  grave  damnum  of  one  of  them; 
though  it  did  not  appear,  that  the  other  was  dead.  There  it 
was  determined  "  That  both  defendants  ought  to  join  in  the 
"  writ  of  error."  Here,  they  ought  both  of  them  to  be  joined. 

Mr.  Wallace  J  contra^  for  supporting  the  judgment  in  C.  B. 
in  Ireland  and  also  the  judgment  of  affirmance  in  B.  R.  diere. 

He  allowed  the  first  objection  to  be  good,  i/'well  founded: 

and  mentioned  the  case  of  Henriques  v.  Dutch  West  India 

Company^  in  2  Sir  J.  S.  807>  808.  and  in  2  Lord  Raym.  1532. 

S.  C.  where  the  judgment  was  reversed  for  the  damages. 

•  The  jury  find  But  he  denied  that  damages  are  here  given  for  the  delay  of 

"  m»t?af  X"^"^  execution:  the  words  are  *  only  «  That  he  has  been  damaged 

"  aforesaid  debt "  *^^  P^t  to  costs^"  The  damages  are  only  6rf.  on  a  debt 

,"  and  damages  of  1800/.  and  the  judgment  is  ^^That  the  plaintiffs  recover 

"  recoverLT**^  ^^'^  ^^*^*  ^^^  ^A^/ic^*  aforesaid,  to  6^/.  by  die  jury  assessed; 

•*  against  him  by  ^"^^  ^^  increase  of  costs  and  charges  If/,  and  upward. 

*'  by  the  afore- 

**  said  Chrhtopher  Fallon  by  the  said  jiid^ent  in  the  said  several  writs  of  #c/>e/ac/rtfmen- 
*'  tinned,  kstc:  and  tJiat  tlie  said  JCdtnond  Fallon  and  Edmond  Costello,  by  the  non-payment 
*•  thereof,  as  executors  of  the  said  Christopher  Fallon,  were  damnified  and  put  to 
"  COSTS,  to  the  HDfiouut  of  j/x  pence  sterling.** 

But 
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Butif  itshouldbe  admiued  "  That  this  is  damages  for  the  i765. 

"  delay  of  execution;"  yet  the  judgment  ought  to  be  re-  Knox  ' 

versed  only  for  the  6cl.  as  was  done  in  the  case  of  Henrtques  ^ 

and  the  Dutch  West  India  Company.  Costello. 

As  to  the  2d  objection— No  case  is  cited  in  proof  of  it. 
No  objection  was  made.  It  was  the  plaintiff  in  error's  fault, 
not  to  bring  in  the  other  executor.  However,  one  executor 
alone  may  call  upon  the  plaintiff  in  error,  to  assign  errors: 
and  if  the  judgment  shall  be  affirmed  as  to  one  of  them,  it 
is  and  must  be  affirmed  as  a  good  judgment  with  respect  to 
both  of  them. 

But  here,  the  other  executor  CEdmond  Fallon  J  shall  be 
intended  to  be  dead.  Henshe^s  case  9  Co.  36.  *. 

Mr.  Ashhursty  in  reply.  The  judgment  must  be  reversed 
in  totOj  if  at  all. 

The  6d.  is  as  inadequate  a  satisfaction  for  costs j  as  it  is  for 
damages. 

Lord  Mansfield  was  not  in  court. 

Mr.  Justice  Wilmot  (after  stating  the  case  parti- 
cularly) said  "  The  court  ought  to  support  a  judgment  reco- 
•"  vered  upon  the  merits.^^ 

This  original  judgment  was  obtained  so  long  ago  as  the 
twenty-third  year  of  king  G.  2.  and  the  plaintiffs  below  have 
not  yet  obtained  the  effects  of  it. 

The  first  objection  turns  upon  a  fact,  which  does  not 
support  the  objection.  To  be  sure,  damages  for  delay  of  exe- 
cution can  not  be  given  in  a  scire  facias;  nor  could  costs^  till 
the  statute  of  8,  9  W.  3.  c.  11.  *  and  if  this  case  were  so,*  V.Scct.  3.  • 
the  judgment  might  be  reversed  as  to  the  ^d.  and  affirmed 
as  to  the  rest. 

But  here,  the  being  ^^  damnified  and  put  to  costs  to  the 
"  amount  of  6^/."  is  only  meant  as  2l  foundation  for  the  costs 
de  incremento:  and  the  judgment  is  ^^  That  the  plaintifis  shall 
"  recover  17/.  14*.  Hd.  for  their  costs  and  expences^  &?r." 

The  2d  objection  is*' That  the  5c/r^yac/a*  quareexecutionem 
**  non  is  brought  by  only  one  of  these  two  executors.'* 

As  J 
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1765.  As  to  the  case  of  Brewer  v.  Tnrnery  in  Strange^  cited  by 

TT^ Mr.  Ashhurst — It  may  be  right:  for  both  are  there  phintijiy 

^^  to  reverse  the  judgmenu 

CoBTELLo.  g^^  ^  scire  facias  quare  executionem  non  is  oxJy  to  bring  the 
plaintiff  in  error  in,  to  assign  his  errors*  He  comes  in,  upon 
^  it,  and  assign*  his  errors.  Therefore  he  waived  any  objec- 
tion, and  admitted  the  one  executor  to  be  sufficient  to  call 
upon  him  merely  to  assign  errors?  He  might  perhaps  have 
moved  to  quash  it;  but  as  he  did  not  challenge  it,  he  has 
waived  the  objection  to  it;  and  we  are  not  to  presurwe  the 
other  executor  to  be  alive. 

No  case  is  cited  to  bind  us  to  reverse  this  judgment:  and 
'  it  can  be  attended  with  no  inconvenience,  to  affirm  it. 

Mr.  Justice  Yates  allowed  the  principle  of  the  1st 
objection;  but  denied  that  the  fact  supported  it.  "  Damaged* 
may  mean  costs.  The  fact  is  not,  therefore,  as  it  has  been 
alledged. 

As  to  the  2d  objection — He  was  very  clear,  that  the  judg- 
ment ought  to  be  affirmed  in  toto.  Mr.  Ashhitrsfs  case 
cited  from  1  Sir  y.  S.  233.  is  not  like  this  case.  Hacket 
X  v.  lierne^  in  Carthew  7.  indeed  is  a  determination  **  That 
"  a  writ  of  error  by  one  alone  upon  a  judgment  against  two, 
**  is  not  good."  But  that  is  upon  account  of  the  inconveni- 
ence that  would  ^se  from  a  perpetual  delay  of  the  execu- 
tion, if  every  defendant  might  bring  a  writ  of  error  by  himself. 
Now  that  reason  does  not  hold,  in  the  present  ease,  vrherc 
these  executors  are  defendants  in  error,  and  not  plaintilB. 

Mr.  Justice  Aston  declared  himself  to  be  of  the 
same  opinion. 

Whereupon,  by  the  unanimous  opinion  of  all  three,  the 

Judgment  was  affirmed. 

Holcombe  and  Another  vers.  Wade. 

Necessity  of  at-  JT  was  declared  by  Mr.  J.  Wilmot  and  Mr.  J.  Tales  (Lord 
fStSiwtp.  ^^msfield  hting  absent,  and  Mr.  J.  Aston  silent)  that  Ac 
rant  of  attorney  general  rule  of  p.  15  €.  2.  about  the  necessity  of  an  at- 
to  confess  judg. 

inent,  limited  to  particular  causes,  upon  which  party  is  in  custody.  See  1  East  243.  4  T. 
R.  433.  1  Ld.  Ray,  71. 

tomey 
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toitiey  for  the  defendant  being  present,  ♦  whenever  a  person       17B5u 
in  custody  gives  a  warrant  of  attorney ^  "  to  confess  j0DG-  jjq,  ^,qw«- 
MENT,"  is  confined  to  judgment  in  the  particular  cause  where-  ^^^  Another 
upon  he  is  in  custody;  and  does  not  extend  to  warrants  of  ^^ 

attorney  given  "  To  confess  judgments  in  other  actions.*'      Wadb. 
And  this,  they  said  has  been  so  settled.  [V,  2  Ld.  Raym^  797*  •This  rule  for- 
Finn  y.  Hutchinson:  where  it  is  settled;  and  the  reason  of ^^^^.^^jli*;*  *«<! 
flie  rule  IS  given.]  to  cxtct  or  take 

irom  any  person 
being  in  their  custody  by  arrest,  any  warrant  to  acknowledge  a  judgment*  but  in  th^  presence 
of  an  attorney  for  the  defendant. 


M 


Harvey  vers.  Peake.     ^ 

R.  CoXy  on  behalf  qf  the  defendant,  had  moved  on  Judgment  nbt 

Tuesday  the  19th  instant,  in  arrest  of  iudsment:  and  Jo  he  arrested, 
r-i.       ••*'^.  ^     ^L  jy.   .^,        ,  because  m  lom- 

one  of  his  objections  was  to  the  manner  ot  joimns  issue,  j^-  bsue  plain- 

For  that  this  issue  was  joined  (or  rather  not  joined)  m  these  tiff  says  the  de- 
words — "  Etprcedictus  A.  P.  wwi/if^r;"  which  was  arepeti-fe"^*"*^*|^c^i»^ 
tion  of  the  same  name  (viz.  that  of  the  defendant;)  instead  JJ^j^^^jjI^^f 
of  saying,  "  Et  prcedict.  the  plazntiff  similiter!^  so,  that,  in  wise, 
effect,  the  party  has  joined  issue  with  himself. 

Lord  Mansfield  advised  Mr.  Cox  to  drop  this  ob- 
jection to  the  w^t  of  joining  issue;  and  to  rely  on  his  other 
objections  in  arrest  of  judgment.  ^  ,     ' 

However,  Mr.  Serjeant  Forster  now  renewed  it;  observing 
that  this  was  the  plaintiff's  own  mistake;  and  not  the  defen- 
dmit's:  and  he  cited  Comyns  376.  Walker  v.  Lester^  and  2  Sir 
y.  S.l\7.  Heath  v.  Walker ^  to  prove  \%  fatal. 

But  the  three  judges  (Lord  Mansjield  being  now  absent) 
over-ruled  it  upon 

Mr.  Justice  Wilmot's  rehearsing  the  case  of  Probyn  y. 
Churchman^  M*  5  G.  2.  B.  R.  (which  I  took  the  liberty  of 
mentioning  to  have  been  since  confirmed  by  a  later  one  of 
Clecwer  v.  Jordan^  Mich.  7  G.  2.  1733.  B.  R.) 

The  Rule  for  shewing  cause  why  the  judgment 
should  not  be  arrested,  was  discharged. 

N.  B.  That  Lord  Chief  Justice  Lee  (then  only  Mr.  Justice 
Lee)  did,  in  both  the  last-mentioned  cases^  cite  another  case: 
of  Rarwbone  v.  Hickman^  in  P.  9  G.  1.  in  this  court:  which 
was  debt  upon  bond;  and  the  defendant  pleaded  "  Solvit  ad 
"  diem^^  et  hoc  petit  quod inquiratiir  per  patriam.  The  plaintiff 

said 
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1 765.  said,  "  Et  pradtct.  the  defendant  similiter  J^  This  was  moved 

II  in  arrest  of  judgment:  but  the  objection  was  over-ruled;  and 

r'^  judgment  affirmed. 
Peaks. 

(1  Black.  Rep.    Zouch,  ex  diitiiss.  Abbot  and  Hallet,  vers.  Parsons. 

575.  S.  C.) 

Saturday,  23       

Nov.  1765:  ^  I  ^HIS  was  a  special  case  in  ejectment:  and  the  question 

Conve5^nce  of  JL     ^as  "  Whether  an  infant's  conveyance  by  lease  and 

s^eiB^n^'  "  release  was  absolutely  void,  or  only  voidable." 

be^avoided  by  This  cause  had  been  twice  t^ied.  Upon  the  first  trial,  an 
entry  during  in-  incomplete  case  had  been  drawn  up  and  agreed  upon ;  which 
5^y-  having  been  argued  on  Friday  17m  June  1763,  by  Mr.  Ser- 

Cro.  EUz.  124.  j^^^  Glynn  for  the  plaintiff,  and  Mr.  Dunning  for  the  de- 
920.  fendant.  Lord  Mansfield  then  observed,  that  many  cir- 

cumstances were  necessary  to  be  known,  besides  those  con- 
tained in  the  case  as  it  then  stood;  which  was  not  sufficiently 
stated,  to  come  at  the  merits :  and  if  the  parties  could  not 
agree  upon  the  facts,  the  cause  must  be  tried  over  again,  and 
those,  facts  ascertained.  It  was  therefore  adjourned  at  that 
time,  in  order  for  the  necessary  facts  and  circumstances  to 
be  more  completely  stated :  and,  the  parties  not  agreeing  to 
them,  a  second  trial  became  requisite. 

It  was  tried  this  second  time,  at  the  lent  assizes  1764  for 
Somersetshire^  before  Mr.  Justice  Tales;  when  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  this  court, 
upon  the  following  case. 

Special  case.  John  Bicknell^  being  seised  in  fee  of  the 
messuage  and  lands  in  the  declaration  mentioned,  by  inden- 
ture of  lease  and  release  dated  24th  March  1 750  and  25th 
March  1751,  conveyed  the  premises  to  William  Cook  and  his 
heirs,  by  way  of  mortgage^  for  securing  the  repayment  of 
280/.  JVilUam  Cook  afterwards  died,  leaving  John  Lamb  Cookj 
an  infant,  his  eldest  son  and  heir  at  law;  and  also  leaving 
his  widow  Elizabeth  Cook  and  the  said  John  Lamb  Cook  his 
jomt-executors  and  residuary  legatees. 

John  Bicknell^  the  mortgagor,  afterwards  brought  tlie  tide- 
deeds  of  the  premises  to  one  Mr.  John  Williams  an  attorney, 
and  desired  him  to  procure  the  sum  of  400/.  upon  the  same 
securitj';  in  order  to  pay  off  the  said  mortgage  to  the  Cooks , 
and  for  otlier  purposes.  Williams  applied  to  the  lessors  of 
the  plaintiff,  who  agreed  to  advance  the  same:  ajid  by  in- 
dentures of  lease  and  release  bearing  date  respectively  on  the 

29th 
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2^  and  dOth  of  yun^  1761,  between  the  said  y^An  Lamb        1765* 

Cook  (then  being  an  infant  of  between  1ft  &  1 7  years  of  age)       „ 

an'd  the  said  Elizabeth  Cook^  of  the  1st  part;  the  said  yo/m     ^^  dimhs 

Bicknell  of  the  2d  part;  and  the  said  Henry  Abbot  and  Catha-       Abbot 

W/ie  Hallet^  (lessors  of  the  plaintiff)  of  the  3d  part;  the  said  and  Another, 

yohn  Lamb  Cook  and  Elizabeth  Cooky  in  consideration  of  the  v. 

sum  of  280A  in  the  said  release  mentioned  to  be  to  them  paid     Parsons- 

by  the  lessors  of  the  plaintiff,  granted  and  released^  and  the 

said  John  Bicknell^  as  well  for  the  consideration  aforesaid,  as 

for  the  further  sum  of  120L  to  him  mentioned  to  be  paid  by 

said  lessors  of  the  plaintiff,  granted  ratified  and  confirmed 

the  said  premises  to  the  said  Abbot  and  Hallet^  and  their 

heirs,  to  hold  to  them  their  heirs  and  assigns  for  ever. 

The  said  Mr.  Williams  when  he  drew  the  last  mentioned 
mortgage-deed,  apprehended  that  the  whole  principal  sum  of 
280/.  continued  due  to  the  represejitatives  of  the  said  William 
Cooky  upon  his  said  mortgage;  and  therefore  expressed  that  • 
sum  to  be  the  consideration  paid  to  them:  but,  in  fact,  the 
sum  of  100/.  only  principal  money,  and  9/.  for  interest,  then 
remained  due  thereon;  the  said  William  Cook  having  been 
paid  the  other  180/.  in  his  life-time;  and  accordingly,  at  the 
time  of  the  execution  of  the  Siiid  last  mentioned  indentures 
of  lease  and  release,  Elizabeth  Cook  received  109/.  being  the 
principal  and  interest  then  remaining  due  to  her  son  and  her 
as  representatives  of  her  late  husband,  upon  his  mortgage; 
and  the  residue  of  the  sum  of  400/.  was  received  by  the  said 
jfohn  Bicknelly  from  the  lessors  of  the  plaintiff.  . 

The  said  John  Bicknell  continued  in  possession  of  the  pre- 
mises from  the  time  of  his  conveyance  thereof  to  the  said 
William  Cooky  until  the  year  1756;  when  he  conveyed  the 
premises,  by  way  of  mortgage  for  200/.  to  one  Thomas 
Thome y  for  a  term  of  years,  who  in  March  1762  assigned 
the  said  term  to  the  defendant  Henry  Parsons y  in  considera- 
tion of  the  sum  of  228/.  in  the  said  deed  of  assignmc  nt  men- 
tioned to  be  the  principal,  interest  and  costs  then  due  from 
Bicknell  to  the  said  Thome:  but  before  the  assignment  to  the 
defendant,  Mr.  Williamsy  then  being  attorney  for  the  lessors 
of  the  plaintiff,  giive  the  defendant  notice  of  the  mortgage 
made  to  William  Cooky  and  of  the  assignment  of  it  to  the 
lessors  of  the  plaintiff. 

On  the  27th  day  of  March  1764,  two  days  before  the  da^ 
of  holding  the  assizes  at  Tauntony  the  said  yohn  Lamb  Cook 
made  an  entry  on  the  premises,  in  order  to  avoid  his  said  lease 
and  release  to  die  lessors  of  the  plaintiff. 

Vol*  III.  4CL  The 
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1765 •  The  question  is  ^^  Whether  the  lesson  of  the  plaimaff  are 

;;:  "  intitled  to  recover  the  premises*" 

ZoucH,  ^  *^ 

ex  dimiss.        This  new  case  was  argued  on  Friday  the  8th  of  this  months 

-^BeoT      by  Mn  Serjeant  Giynn^  for  the  plaintiflF,  in  support  of  the 

and  Another,  jnfan^'g  lease  and  release;  and  Mr.  Dunning',  for  the  defea* 

p  ^'  dant,  who  insisted  upon  their  being  absolutely  void. 

Mn  Serjeant  Glynn  urged,  that  infancy  is  a  personal  pri- 
vilege; and  that  the  infant  only  can  avail  himself  of  bis  in- 
fancy: no  other  person  can  do  so.  He  cited  JVkitting'ham^s 
case  8  Co.  43.  as  an  authority  for  him;  though  be  owned  that 
this  case  is  not  quite  conclusive,  as  it  is  confined  XXi  feoffment. 
Yet  it  shews,  that  privies  in  estate  (as  joint-tenants,)  welA 
privies  in  law  (as  lords  by  escheat,)  shall  not  take  benefit  of 
the  infancy  of  another.  And  this  doctrine,  he  said,  implies  to 
ALL  OTHER  Conveyances  whatsoever. 

If  the  infant  does  not  object,  it  is  good  against  all  the 

world.    He  cited  Co.  latt.  377.  Co.  Litt.  51.  Bacon  on  Uses, 

Z55.  and  he  added,  that  the  doctrine  is  cleariy  stated  in 

Humphreston^s  case  in  2  Leon.  216,  218,  and  Moore  105 • 

'  V.  S.  C.  in      S.  C.  (there  called  Lane  v.  Cooper,)  the  ^th  point  of  it.* 

Bendl  105. 

Owen  64.  Dyer      It  is  not  a  NULL  agreement;  because  the  person  of  full  age 
i^A  d.  AO^        '^  bound:  the  choice  of  standiing  to  it,  or  n<^  agreeing  to  it, 
And.  40.        jg  ^^^  reciprocal. 

Therefore  yohn  Lamb  CooPs  act  was  good  at  the  time;  and 
stands  good :  and  the  plaintiff  has  a  good  tide  to  recover 

now.  * 

The  great  point  to  be  attended  to,  is  die  benefit  of  the 

infant. 

In  the  case  of  an  infant's  making  a  lease  without  resolving 
X  rent,  it  must  therefore  be  void.  But  a  lease  made  merefy  in 

order  to  bring  an  ejectment,  is  good:  lor,  there  the  infant  is 
not  prejudiced. 

Here,  the  infant  is  not,  can  not  be  prejudiced. 

The  mother  alone,  being  joint-executor  with  him,  had  a 
right  to  receive  the  money,  and  give  a  discharge  for  it:  and 
after  it  was  received,  the  infant  was  only  a  trustee. 

Thw^- 
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Therefore  even  with  regard  to  the  infant^  it  is  not  a  void       1765. 
net;  hi^toiiy voidable.  2ouc«, 

Mr.  Durmtng^  for  the  defendant,  the 'second  mortgagee,  ex  dimiss. 
agreed  that  both  the  first  and  second  mortgagee  were  equally  ^^i^lv. 
imitled  to  £Eivour;  and  that  therefore  strictness  of  law  must         Another, 

P*^^-   .  Famous. 

This  15  not  a  case,  he  said,  where  th6  court  of  chancer)' 
would  have  compelled  the  infant  to  do  what  he  has  done. 

The  Serjeant's  proposition  is  "  That  :the  infant's  act  is 
"  good,  till  dissented  to  by  him,  when  he  comes  of  age.'' 
But  I  say,  that  his  dissent  shall  have'  a  retrospect:  it  rescinds 
his  act,  and  makes  it  void  cA  initio.  And  he  may  avoid  it  at 
a$nf  time;  either  at  the  instant  he  comes  dF  age,  or  earlier.  It 
was  formerly  a  doubt,  whether  a  dumjvxt  infra  cetatem  would 
lie,  (ifier  the  infant's  coming  of  age. 

He  argued  that  this  conveyance  by  lease  and  release  was 
abscdutely  void.  A  feoffment  and  livery  of  seisin  personally 
arid  actually  g^ven  by  the  infant,  was  the  only  method  that 
could  have  made  it  only  voidable. 

A  defeasible  estate  is  not  the  effect  of  every  sort  of  convey- 
ance. (And  here  he  went  into  deep  and  ancient  law  con- 
cerning the  different  sorts  of  conveyances,  and  the  different 
operations  of  them.*)  He  cited  Bro.  Abr.  title  Coverture  and*  v.  ante, 
Bifancy^  pi.  1:  where  it  is  said  "  That  a  feofiment  and  livery  92.  and  no 
"  made  by  an  infant  himself  and  not  by  attorney,  is  voidable^^^  ^^^' 
"  and  not  void:  nota  diversitie.^^  26  N.  8.  2. 

Whittingham^s  case,  8  Co.  recognizes  the  difference  between 
personal  delivery  of  seisin,  and  a  delivery  of  it  by  letter  of  at- 
torney, (see  pa.  45.  a.)  The  delivery  alone  is  the  foundation 
of  the  voidable  estate:  and  the  reasoning  cannot  therefore  be 
applied  to  any  other  sort  of  conveyance  than  a  conveyance  by 
livery. 

He  cited  a  case  of  the  daughters  and  coheiresses  of  one  J. 
Frevil,  (in  9  IF.  6.  fo.  6.  pi.  14.)  and  argued  from  it,  that  a 
feoffment  by  an  infant,  without  livery  of  seisin  actually  and 
personally  given  by  him,  is  void;  though  a  voidable  estate 
passes  by  his  personal  livery. 

And 
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1765*  And  an  infant's  personal  livery  will  create  a  votdaMe 

Vouch  estate,  whatever  age  the  infant  be  of.  Therefore  though  an  ia- 

ex  diraiss.  ^^^^^^  actual  personal  livery  be  good,  till  avoided;  yet  it  is 

Abbot  otherwise,  where  his  livery  is  not  personal. 

m     ^  ®    ^^'      The  distinction  I  have  taken  is  clear  and  common;  and  is 
Parsons.     '^^^  down  in  express  terms  in  Finches  Law,  lib.  2.  pa.  102. 
Cro.  lac  428     h"*  where :  for  it  is  not  in  p.  102.] 

In  26  H.  8.  pi.  2.  Fitz^Herbert  said,  that  an  infant  may 
plead  "  That  he  did  not  grant  by  the  deed,"  notwithstanding 
that  it  be  sealed  by  him;  because  nothing  passed.  And  if 
the  infant  had  made  livery  of  seisin  at  the  door  of  the 
church,  peradventure  this  might  change  the  case.  As  if  he 
gives  goods,  and  delivers  them  himself,  he  shall  not  have  a 
•  writ  of  trespass ;  no  more  than  an  assize,  when  he  makes  U- 
.  very  and  seisin  himself:  but  if  he  makes  a  letter  qfattomei/j 
it  is  otherwise.  And  this  difference  was  granted  by  all  tht 
court. 

*  Brooke  adds,  at  the  end  of  his  abridgment  of  this  case  in 
Bro.  Abn  title  Coverture  and  Infancy ^  pi.  1.^*'  Et  sic  vide  que 
"  livery  dun  fait  dun  enfant  nest  sembk  al  livery  de  terre  ou 
^^  biens  per  luy.'^'^ 

Yet  I  own,  that  pi.  12.  of  the  same  title  seems  contradic- 
tory: and  it  is  copied  into  F.  N.  B.  tide  "  Dum  fuit  infra 
"  atatefn.^^  (V.  new  edition  pa.  426.  in  margine.)  Here,  in- 
deed, the  livery  of  the  deed  and  the  livery  of  the  land  are  con- 
founded. But  the  Year-Book  (upon  looking  into  it)  appears  to 
be  misrecited:  and  such  a  question  could  not  arise.  In  Cro* 
Car.  103.  Sir  Thomas  Holty.  Sambachj  the  infant's  grant  was 
agreed  to  be  void  as  to  the  remainder.  And  in  Thompson  v. 
Lealchj  3  Mod.  301.  and  Carth.  435.  S.  C.  It  was  holden 
**  That  a  surrender  made  by  an  idiot  or  by  an  infant  is  void 
*'  ab  initio;  and  that  any  person  may  take  advantage  of  iu" 

A  surrender  by  an  infant  cannot  be  by  deed,  but  is  absolutely 
void.  Lloyd  V.  Gregory^  Cro.  Car.  502.  1  Ro.  Abr.  728. 

ITie  case  of  Thompson  v.  Leach  is  the  fullest  repcMted  in  3 
Mod.  301.  and  there,  an  infant's  surrender  was  considered  as 
absolutely  void.  A  clear  distinction  was  also  taken  between 
the  deed  itself  oi  an  infant,  (the  form  of  it,)  and  the  operation 
of  the  deed:  and  it  was  determined,  that  all  deeds  by  infants, 
'  and  all  surrenders  by  infants,  are  voidab  initio. 

It 
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It  is  only  feoffments  with  actual  personai  livery  that  are      .  1765. 
VOIDABLE  only.  Bro.Abr.  title  Coverture  and  Infancy ^  pi.  40.      Xovcn 
referring  to  34  Assise^  pi.  10.  says  "  Tenetur  clerement^  que ,  ^^  dimis^. 
"  release  denfant  de  tout  le  droit  en  terre  de  que  il  nefuit  un^       Abbot  * 
"  ques  seisie^  est  void  &c:  mes  aliter  dicitur  dun  feoffment.  Le  and  Another,' 
"  reason  del  diversitte  semble  per  reason  del  livery  del  terre.  v. 

"  Ceo  nest  que  voidable;  et  lauter  est  void.^^  Pabsows. 

Therefore  an  infant's  release  is  void,  not  voidable  only. 

Lord  CoJke  had  not  considered  this  subject,  or  at  least  not 
expressed  himself  upon  it,  with  his  usual  accuracy.  In  1  Inst. 
51.  if.  and  in  247.  b.  he  does  not  distinguish  between  the  dif- 
ferent conveyances:  and  he  makes  entry  equivalent  to  livery. 
So,  in  2  Inst.  673.  on  the  statute  of  27  H»  8.  c.  16.  concern- 
ing inrolments  of  bargains  and  contracts — He  plainly  consi- 
dered the  deed  as  absolutely  void — ^*'  If  an  infant  bargain  and 
"  sell  lands  which  are  in  the  realty  by  deed  indented  and  in- 
"  rolled,  he  may  avoid  it  when  he  will:  for  the  deed  was  of  no 
"  effect  to  raise  an  use  &fc."  So  in  1  Inst.  45.  b.  (for  want  of 
considering  the  different  forms  of  conveyances—)  he .  is  not 
accurate. 

In  the  case  of  jfames^  ex  dimiss.  Aubrey^  v.  Jenkyns^  Tr. 
31  G.2.  C.  B.  a  lease  by  tenant  for  life  was  holden  voidable 
only^  where  the  lease  for  lives  was  made  by  livery.  Therefore 
Lord  Coke  must  be  understood  of  such  conveyances  as  operate 

BY  LIVERY. 

As  to  infant's  leases — The  benefit  of  the  infant  is  consider- 
ed. His  leases  are  good,  if  a  rent  is  reserved  upon  them.  But 
Ais  exception  arises  from  necessity;  like  contracts  for  meat 
&fr.  He  cannot  occupy  his  lands  himself;  therefore  it  is  neces' 
sary  to  validate  his  leases  reserving  rent.  But  this  exception 
extends  to  no  other  case. 

And  it  is  just  the  same,  whether  the  infant  be  six  years  of 
age,  or  sixteen :  there  is  no  line  drawn  between  the  different 
ages  of  an  infant. 

The  legislature  have  recognized  the  law  to  have  been  as  I 
say.  And  the  act  of  7  G.  2.  f  c.  19.  rectifies  the  inconvenience,!  He  mtnifettly 
in  one  respect,  as  to  infant-mortgagees.  ineMit7  Ann. 

An  infant's  conveyance  by  lease  and  release  is  absolutely  void.  ^'  P®***  ^^*^* 
The  deeds  are  substantially  bad  ;  though  "  Non  est  factum*^ 

can 
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1 76S*       can  not  be  pleaded  to  them>  This  conreymce  never  convey- 
'7  *,-.„       ed  any  interest  whatsoever  and  the  pluntiff  can  neidiM' have 
efS.:  Jodgmenc  for  his  term,  nor  even  for  d«m^s«s;  b,rra»onof 
Abbot      the  retroepect.  , 

^and  Another^      ^^^  Serjeant  Glyntiy  in  reply  ^--premised,  thai  the  court 
Pabsobs      ^^  '^^^  mean  to  introduce  a  n^ti;  case,  iq)on  the  second  trisk 
they  only  meant  to  take  the  matter  up,  as  the  fiacts  stood  and 
8^>peared  at  the  time  of  the  first  trial,  when  they  were  defec- 
tively stated  to  the  court. 

This  conveyance  was  good  till  the  infant  avoided  it» 

As  to  dumjuit  infra  (ttatem — ^What  Mr.  Dunning  says  is 
not  inconsistent  with  what  I  have  urged. 

But  there  is  no'  case  to  support  his  doctrine  of  a  retrospect^ 
as  he  has  laid  it  down. 

As  to  the  citation  from  Bro*  ^^r.— -It  does  not  fdlow 
^^  That  all  other  acts  of  an  infant  are  void." 

The  entry  (upon  an  exchange)  is  not  analogous  to  livery 
•   and  seisin:  an  entry  upon  an  exchange  does  not  make  a  dis- 
continuance. 

Partitions  by  infiEUits  are  only  voidable,  not  void. 

So,  leases  by  infants  without  reserving  rent. 

The  law  only  prevents  the  infant  from  being  injured. 

As  to  the  grant  of  an  infant— He  may  consider  it  as  a  void- 
able  act:  but  it  is  rw^  a  nullity.  And  the  term  "  void"  means 
only  (in  several  of  the  cases  cited)  ^^  That  the  in£ant  may 
'' avoid  iu'' 

As  to  the  case  of  Thompson  v.  Leach^  the  person  who  was 
to  avoid  the  act  was  the  heir  of  the  person  who  did  the  act. 

A  release  of  a  right  differs  from  releases  which  convey 
interests. 

No  stranger  has  a  right  to  say,  ♦*  That  yohn  Lamb  CooVs 
*'  conveyance  was  a  void  one." 

The  act  of  parliament  mentioned  by  Mr.  Dtmning  does 
not  recognize  the  law  to  have  been  as  he  supposes. 

Curia  advisare  vult. 

Lord 
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Lord  M AN8VIILD,  after  stsdng  the  case  mmutely, now       1  ns. 
Mmrtd  the  resohitioa  of  die  court  to  the  foSowing  effect.  """""^ 

The  merits  of  this  cau^  turn  upon  two  general  questions;     ^*™«a. 
1st,  Whether  this  conveyance  is  good,  and  binds  the  infant;  o^  A^f^I 
3dly,  If  it  docs  not  bindthe  infant—Whether  the  pendant        -'^™'' 
can  take  advantage  of  the  infancy,  and  on  that  account  object     PAmsoMS 
to  it. 

As  to  the  first — Miserable  must  the  condition  of  minors  Ut  General 
be;  excluded  from  the  society  and  commerce  of  the  world; *1"**^""*- 
deprived  of  necessaries,  education,  employment,  and  many 
advantages;  if  they  could  do  n9  binding  acts.  Great  inconve- 
nience must  arise  to  otherSy  if  they  were  hound  by  no  act. 
The  law  therefore,  at  the  same  time  that  it  protects  their  im- 
becility and  indiscretion  from  injury  through  their  own  im* 
prudence,  enables  them  to  do  bincUng  acts,  for  their  &wun 
benefit;  and,  without  prejudice  to  themselves,  for  the  benefit 
[if  others. 

To  mention  a  rule  or  two;  the  reasons  of  which  are  appli-* 
cable  to  the  present  case. — 

If  an  infant  does  a  right  act  which  he  ought  to  do,  which 
he  was  cotnpeUabk  to  do,  it  shall  bmd  him:  as  if  he  makes 
iqucd partition;  if  he^o^  rent;  if  he  adfnits  a  copyholder^  upon 
a  surrender.  But  diere  is  no  occasion  to  enumerate  instances: 
the  authorities  su'«  express;  and  the  reason,  decisive-^^^  Ge- 
'^  nerally,  whatsoever  an  infant  is  bound  to  do  by  knv^  the  same 
^'  shall  bind  him,  albeit  he  doth  it  without  suit  of  law."*         •  Co.  Litt. 

172.  a. 

The  second  resolution  in  Conny^s  case,!  is, "  Th^  although  t  ^  Co.  85.  b.. 
^  the  infant  in  the  case  at  bar  was  not  compellable  to  attorn, 
'  because  the  manor  was  not  conveyed  by  fine;  yet,  because 
*by  a  mean^  he  was  compellable  to  attorn,  scilicet,  if  a  fine 
'  had  been  levied,  the  attornment  was  good."  Forte$cue\2cys 
X  down  larger,  18  ^.  6.  fo.  3.  a. — He  did  but  that  "  which 
\e  ought  to  do:  therefore  xht  attornment  is  good." 

^'  The  attornment  of  an  infant  to  a  grant  by  deed  is  good 
^  because  it  is  a  lawful  act:  albeit  he  be  not,  upon  that  grant  ~ 
*by  deed^  compellable  to  attorn."  Co.  Litt.  315.  a.  The 
eason  is  manifest— A  right  and  lawful  act  is  not  within  the 
eason  of  the  privilege;  which  is  given,  to  protect  infants  from 
wrong.  His  being  compellable  by  any  mean,  or  in  any  way 
o  do  it,  proves  the  act  to  be  subst^tially  what  he  ought  to 
Iq. 

In 
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1765.  In  the  case  of  Holt  v.  Ward-^Tht  infant's  being  compd- 
ZoucH  "^^^  ^^  ^^  eecle^asticalconrt  would  have  answered  the  ob- 
ex dimi^  j^ct^on  made  there,  as  much  as  her  being  compellabk  by  the 
Abbot  common  law:  therefbre  civilians  were  heard* 

^^       ^      To  what  end  should  the  law  permit  a  minor  to  avoid  an  act. 

Parsons,     which,  in  any  way,  through  any  mean,  by  any  jurisdiction, 

he  might  be  compelled  to  do  over  agatn^  after  it  was  undone? 

it  would  be  assisting  him  to  vex  and  injure  otherSy  without 

the  least  benefit  to  hvnself* 

Another  rule,  which  may  be  collected  from  the  books,  is 
^^  That  the  acts  of  an  infant,  which  do  not  touch  his  interest^ 
*'  but  take  effect  from  an  authority  which  he  is  trwfted  to  ex- 
"  ercise,  are  binding":  as,  where  an  infant-patron  pr^^ents; 
an  infant-executor  duly  receives  and  acquits,  pays  and  admi- 
nisters the  assets;  an  infant-head  of  a  corporation  joins  in  co- 
porate  acts;  an  infant-officer  does  the  duty  of  an  office  which 
he  may  hold* 

A  third  rule,  reducible  from  the  nature  of  the  privilege, 
which  is  given  as  a  shield^  and  not  as  a  sword^  is  **  That  it 
**  never  shall  be  turned  into  an  offensive  weapon  of  frcaid  or 
'  **  injustice."*^  As  where  tenant  for  life  and  infant  in  remain- 
der levied  a  fine, — ^The  infant  reversed  the  fine,  as  to  himself^ 
for  the  inheritance,  for  nonage:  yet  he  shall  be  bound  by  his 
assent  to  the  fine  and  joining  in  it,  not  to  enter  for  the  for- 
feiture. And  the  fine  was  held  good,  as  to  the  estate  of  tenant 
for  life;  and  reversed  quoad  the  infant  only.  Pigot  v.  Ru8^l^ 
2  Leon.  108.  Cro.  Eliz.  124.  S.  C. 

To  see  whether  the  reasons  of  these  rules  are  applicable  in 
the  present  case,  it  is  necessary  to  ascertain  what  is  in  tnrth 
the  nature  of  this  transaction* 

Part  of  the  personal  estate  of  William  Cook  consisted  of 
109/.  due  from  John  BickneU^  secured  by  a  mortgage  in  fee. 
His  widow  and  infant-son  were  joint-executors,  and  re- 
siduary legatees;  and  as  such,  intitled  to  this  money.  The  fee 
which  descended  to  the  son  was  merely  as  a  pledge  for  the 
money:  besides  the  money ^  the  infant  had  no  beneficial  tnterest 
in  the  land  whatsoever.  Upon  payment,  he  was  bound  to 
I  convey,  as  the  mortgagor  should  direct* 

Conveying  is  no  more  than  delivering  up  a  security  when 
it  is  satisfied.  The  money  here  was  paid  to  the  proper 
hand. 

An 
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An  adult,  under  the  same  circumstances,  wotild  have  been        1705 • 

guilty  of  a  breach  of  trust ;  if  he  had  refused:  he  would  "^ 

have  been  compelled  to  do  it,  and  would  have  been  con-    ^^  ^:«.:  ' 
J  ,  .  *  -         ^    .        ^  ex  oimiss. 

demned  m  costs  for  refusing.  Abbot 

By  act  of  parliament  7  il«n.  *  the  infant  was  compellable  «"^  Another, 
to  do  it,  during  his  minority.  Pxa^oMS. 

It  is  much  stronger  here,  that  the  money  was  paid  by  the  *  V.  c.  19.  §  2. 
plaintiffs;  who,  upon  die  faidi  of  this  conveyance,  and  the 
tide  deeds  produced  by  Bicknell  the  mortgagor,  advanced 
more  money. 

The  whole  benejicial  estate  belonged  to  Bicknell^  after  paying 
the  109/.  The  infantas  conveyance  was  matter  of  form^  and 
in  the  nature  of  an  authority^  executed  by  BicknelPs  direction, 
in  favour  of  a  third  person  who  ventured  his  money  upon  the    ^ 
faith  of  it. 

It  would  be  iniquitous  in  the  infant,  to  avoid  it:  it  would 
be  unjust^  to  set  up  the  privilege,  to  make  an  innocent  man 
lose  his  money,  circumvented  by  his  confidence  in  the  in* 
fimt's  concurrence. 

But  it  could  not  even  have  that  effect.  It  woiild  be.  nuga- 
tory, and  without  any  effect.  For,  if  it  was  avoided,  he 
m\iat  make  the  same  conveyance  over  again:  he  would  be 
compelled  to  do  it.  A  conveyance  to  the  defendant  would  be  a 
breach  of  trust. 

By  the  case  stated  upon  die  *^rst  trial,  it  did  not  appear*  Seethe  bc^ 
that  the  infant's  conveyance  was  a  right  act;  such  as  he8:*""'"gof^>» 
ought,  and  was  compellable  to  do.  The  court  then  ordered  ^**^* 
a  new  trial,  to  get  a  more  correct  state  of  the  case. 

Upon  the  second  txidly  it  now  comes  out  clear,  that  the  in- 
fant was  expressly  a  trustee  for  the  plaintiffs.  He  wsis  paid  hy^ 
them:  upon  the  faith  of  the  fee  being  in  him^  they  advanced 
more  money. 

If  the  fee  was  in  a  stranger^  the  plaintiffs  have  the  prior 
equity.  If  Thome  had  been  prior;  his  letting  the  mortgagor 
have  the  title-deeds,  might  be  sufEcient  to  postpone  him.  And 
the  defendant  had  express  notice. 

There  can  be  no  doubt  that  the  infant  was  compellable  to 
do  what  he  has  done. 

Vol,  III.  4  D  Upon 
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1765.  Upon  the  first  question,  vre  are  all  of  ophium;  ^That 

Z  **  this  conveyance  binsis  the  infantJ^^ 

ex  cMmiss.        B^t  supposing  it  not  binding  against  him,  or  those  who  may 
Abbot       ^^^^  •  ^^  yHs  place — 
and  AnotheFy  '^ 

Tf .  The  second  question  is,  "  Whether  the  defendant  can  take 

PAasoMs.     ^^  advantage  of  the  infancy;  and,  on  Mcf  account,  object  to 

2d  General       "  the  conveyance." 

<Iuestion. 

This  depends  upon  two  points;  1st:  "Whether  this  con- 
"  v^yance  be  void;  or  voidable  only":  2dly:  If  voidable  only, 
"whether  the  infant,  by  his  entry  before  the  assizes,  had 
"  absolutely  avoided  it." 

It  is  not  settled,  what  is  the  true  ground  upon  which  an  in- 
fanfs  deed  is  voidable  only: — Whether  "  the  solemnity  of  the 
"  instrument  is  sufficient";  or  *'  it  depends  upon  the  semblance 
"  of  benefit  to  the  infant^  from  the  matter  of  the  deed  upon 
"the  face  of  it." 

1st  Point  of  the  As  to  the  first,  the  solemnity  of  the  instrument — We  think 
second  (general  the  law  is,  as  laid  down  by  Perkins  f — ^That  "  All  such  gifits^ 
t S**^°12  "grants  or  deeds  made  by  infants,  which  do  not  take  effect 

"by  delivery  of  his  hand^  ore  void:  but  all  gifts,  grantg  or 
"  deeds  made  by  infants,  by  matter  in  deed  or  in  writings 
"  which  do  take  effect  by  delivery  of  his  hand,  arc  vndaVSe^ 
"by  himself,  by  his  heirs,  and  by  those  who  have  hi^ 
"  estate."  The  words  "  Which  do  take  effecf^  are  an  essen- 
tial part  of  the  definition;  and  exclude  letters  of  attorney,  or 
deeds  which  delegate  a  mere  power  and  convey  no  interest. 

In  Bro*  Abr.  title  *'  Dum  ftdt  i^a  atatenC'*  pL  1.  (which 
cites  46  Edw.  3.  34.)  it  is  noted  "  That  a  dumfmt  infra  mtO'^ 
"  tern  was  admitted  to  lie  of  a  rent:  and  yet,  by  some,  the 
"  grant  of  an  infant  was  void  and  not  voidable."  But  (says 
the  book)  ^^  It  is  not  so:  for  then  this  action  would  not  lie. 
"  And  besides,  the  delivery  of  a  deed  cannot  be  void;  but 
"  only  voidable.^^ 

There  is  no  difference,  in  this  respect,  between  ^ftoffmetft^ 
and  deeds  which  convey  an  interest.  The  reason  is  the  same. 

The  delivery  of  the  deed  must  be  in  the  presence  of  witnes- 
ses^ as  much  as  the  livery  of  seisin.    The  ceremony  is  as 
solemn.  The  presumption  "  That  the  witnesses  would  not  at- 
^  "  test,  if  they  saw  him  an  infant,"  holds  equally  as  to  both. 

Little- 
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JUitleton,  who  writes  with  great  accuracy  and  precision,        1765. 
puts  them  both  upon  the  same  foot.  He  says  ♦  "  If  before      ^ 
**  the  a^e  of  21,  any  deed  or  feoffment^  grant,  release,  con-     ^^  cHroks 
**  firmation,  obligation  or  other  writing  be  made  by  any  of      Abbot 
**  them  ^c;  all  serve  for  nothing,  and  may  he  avoided^^  and  Another, 

In  2  InsU  673.  a  bargdn  and  sale  inr oiled  by  an  infant  is     p  J'* 
denied  to  be  matter  of  record  which  the  infant  must  avoid  •  gee.  259. 
during  his  minority:  but  the  book  says,  **  He  may  avoid  it, 
^^xvhen  hewilL^* 

An  iirfJEUit,  or  they  who  stand  in  his  place,  con  not  plead  Cro.Eliz.  115. 
**  non  est  factum^  and  give  the  infancy  in  evidence;  but  they  ^  ^^  ^*>'*  ^^^* 
must  plead  the  infancy  specially^  to  avoid  the  deed:  and  that 
plea  avoids  it,  by  relation  back  to  the  delivery.  The  reason 
of  this  is,  because  it  has  an  operation  from  the  delivery;  and 
not  because  it  has  they^rm  of  a  deed^ 

The  deed  of  ?l  feme-covert  has  the yirm;  but  she  may  plead 
**  non  eatfactum;^^  because  it  has  no  operation. 

The  distinction  between  the  deeds  oi  femes-covert^  and  of 
infantSj  is  important:  the  first,  are  void;  the  second  void- 
able. 

Perkins^  sect.  154.  *  says — ^^  And  it  is  to  be  known,  that  *  Title,  Faitesj 
*'  a  deed  cannot  have  and  take  effect  at  every  delivery,  as  a  P**  ^^' 
**  deed:  for,  if  the  first  delivery  take  any  effect,  the  second  is 
^^  void.^~As  in  case  an  infant  makes  a  deed,  and  deliver  the 
^^  same  as  bis  deed  &c.  and  afterwards,  when  he  comes  of 
"  full  age,  delivers  it  again  as  his  deed;  this  second  delivery 
**  is  void.  But  if  a  married  woman  deliver  a  bond  unto  me, 
"  or  other  writing,  as  her  deed;  this  delivery  is  merely  void: 
**  and  therefor^,  if  after  the  death  of  her  husband,  she,  being 
*^  single,  deliver  the  same  again  unto  me,  as  her  deed;  the  se- 
*'  cond  delivery  is  good  and  effectual* 

Two  objections  were  made  at  the  bar,  to  this  proposition; 
at  least,  in  its  extent.  1st.  That  leases  by  an  infant,  by  deed, 
iipon  which  no  rent  is  reserved,  are  absolutely  void:  there- 
fore, the  criterion,  "  Whether  the  deed  is  void  or  voidable," 
does  not  depend  upon  the  delivery;  but  upon  the  matter  and 
contents — "  Whether  it  may  possibly  be  for  the  infanfs  bene- 
^^  fitJ*^  2dly.  A  surrender  by  an  infant,  by  deed,  is  absolutely 
void:  therefore  all  deeds  are  not  voidable  only. 

As 
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ir65.  As  to  the  fir8t-*-There  are  many  obiter  saymgs;  but  there 

— y  is  na  sufficient  authority  y  clearly  to  outweigh  the  reasons  against 

ex^ndss  ^^^*  position:  I  cannot  find  a  case  adjudged  singly  upon  this 

Abbot  ground.  What  looks  the  likest  to  an  authority^  is  the  opi- 

eind  Another,  ^"^^^  ^f  Wray  and  Southcote  against  Gawdy^  in  HumphrestorCs 

X,.  case,  16  Eliz.  Moore  105.  and  2  Leon.  216:*  but  there,  the 

Parsohs.  judgment  was  upon  the  r'lght  and  merits  of  the  case,  and  not 

•  V.  also  S.  C.  upon  the  point  of  the  lease*  The  question,  as  to  the  lease, 
in  Benlo.  195.  arose  upon  the  fictitious  lease  to  try  the  infant  lessor  of  the^ 
^Z^7  a.  plaintiff's  tide  in  ejectment.  The  two  iJVray  and  Southcote) 
1  And.  40.  held  "  That,  no  rent  being  reserved,  there  was  no  semblance  of 

"  benefit  to  the  infant*'^  Whereas,  in  truth,  it  was  greatly 
for  his  benefit.  The  objection  was  timing  his  own  privi- 
lege of  infancy  against  him,  to  bar  his  recovering.  Besides, 
the  lease  was  hy  parol* 

But  reason  soon  prevailed;  and  it  has  been  long  setded, 
^^  That  an  infant  may  make  a  lease,  without  rent,  to  try  his 
"  title.^^  Very  prejudicial  leases  may  be  made;  though  a  no- 
minal rent  be  reserved:  and  there  may  be  most  beneficial  con- 
siderations for  a  lease  though  no  rent  be  reserved. 

What  seems  decisive  is,  **  That  the  lessee  can,  in  no  case^ 
"  avoid  the  lease,  on  account  of  the  infancy  of  the  lessor:'* 
which  shews  it  not  to  be  void,  but  voidable  only.  And  it  is 
better  for  infants^  that  they  should  have  an  election* 

t  Lloyd  V.  Ore-      As  to  the  second — ^The  authority  of  \  Lloyd  v.  Gregory 
hTcw.  Car°502.  ^^  cited:  and  sayings  arguendo^  in  f  Thompson  v.  Leach. 
and  Sir  William 

Jones  405.  and  is  abridged  in  2  Ro.  Abr.  24  Title  "  Faites,*'  Letter  I.  p].  &  and  495.  Title 
•*  Surrendcp,"  Letter  F.  pi.  7.  and  in  1  Re  Abr.  728.  Title  «  Enfants,"  Letter  B.  pi.  2.  and  3. 
t  3  Lev.  264.  2  VenU-.  198,  199.  3  Mod.  296.  30X  2  Salt  6ia  Parliament  Cases  150. 
1  Shower  296.  Comberb.  438.  468.  Cartliew  211.  435.  Equity  Cases  Abridged,  pa.  27a  pL 
3. 3  Salk.  300.  12  Mod.  173.  and  Holt  357. 623. 

The  case  of  Lloyd  v.  Gregory  was  determined  upon  the  spe- 
cial verdict,  by  three  judges;  of  whom,  Sir  William  Jones 
and  Croke  were  two. 

Sir  William  Jones  reports,  "  That  the  second  lease  being 
^^  void  made  an  end  of  the  question;  and  that  the  judges 
"  gave  no  opinion  upon  the  other  points." 

•  Cro.  Jac.  503.       The  note  in  Croke*  does  not  say  a  word  of  the  only  ground 

of  the  judgment;  but  rather  supposes  the  second-lease  ^o^, 
by  arguing,  "  That  there  being  no  increase  of  term,  or  dimi- 
"  nution  of  rent,  it  had  no  semblance  of  benefit."  Croke* s 

note 
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I 

note  might  be  confounded  with  what  passed  upon  the  trial  lit       1 765. 
ban  for  RolL  states  sayings  to  that  effect  upon  the  trial  at  bar.       Zavcu 
1  Ro.  Abr.  728.*  ex  dimisl. 

But  Sir  William  Jones  b  certainly  right:  for  the  ^^^^'^  and  A *^th 
lease  was  void.   And  no  surrender,  express  or  implied,  in  ^^    ^  ^ 

order  to,  or  in  consideration  of  a  new  lease,  would  bind;  if     p^RaJj^s.. 
the  new  lease  is  absolutely  void:  for,  the  cause,  ground,  and  »,  p],  3. 
condition  of  the  surrender  fails. 

In  Thompson  v.  Leachy  (which  w^s  a  most  favourable  case  1  Ld.  Ray.  315. 
for  the  plaintiff,)  much  is  said,  in  argument,  "  To  prove  the 
'*  surrender  of  an  infant  or  lunatic  to  be  void;"  to  get  rid  of 
some  doctrine  laid  down  in  Whittingham^s  case,  f  "  That  the  f  8  Co.  43. 
"remainder-man,  injured  by  the  act,  could  not  avoid  it.'* H. 45 EHz. 
But  more  is  said  to  overturn  that  doctrine.  There  is  no  dif- 
ference, in  this  respect,  between  the  heir  in  tail  and  the  re- 
mainder-man: neither  claims  imder  him  whose  act  is  in  ques- 
tion; but  both  claim  per  formam  doni. 

In  Palmer  J  254.  ^  Dodderidge  denies  the  doctrine;  and  \  In  Darcy  v. 
says,  **  He  in  remainder,  and  the  donor,  shall  tike  advantage  jj^'*^'^"  ^r*?^ 
"of  infancy:"  which  is  agreeable  to  Littleton's  reasoning ^j"**"^*^*^ 
"$635 — it  should  seem  against  reason,  that  a  feoffment 
"  made  by  an  infant  should  grieve  or  hurt  another^  to  take 
"  from  them  their  entry  &?c." 

Suppose  the  comparison  between  an  infant  and  a  man  non 
compos  jixst,  (which  it  is  noty)  the  point  of  "  The  surrender 
"  being  void  or  voidable"  was  not  necessary  to  the  judgment 
in  that  case. 

I  know  of  no  judgment,  upon  the  ground  "  That  such  a 
"  surrender  is  voiV."  Most  undoubtedly,  the  other  part^  can 
not  say  so.  If  an  in&nt  was  to  surrender  an  unprofitable 
lease;  and,  after  acceptance,  the  premises  should  be  burnt, 
overflowed,  or  otherwise  destroyed;  the  lessor  never  could  say 
the  surrender  was  void.  There  is  no  instance  where  the  other 
party  to  a  deed  cafi  object,  on  account  of  infancy.  Conse- 
quently, the  infant  may  let  the  surrender  stand,  or  avoid  it: 
which  proves  it  to  be  voidable  only. 

If  znerv  case  should  arise,  where  it  would  be  more  beneficial 
to  the  infanty  "  That  the  deed  should  be  considered  as  void;" 
if  he  might  incur  a  forfeiture,  or  be  subject  to  damages,  or  a 
breach  of  trust,  in  respect  of  a  third  person,  unless  it  was 

deemed 
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tT65*       deemed  void;— 4lie  reason  of  the  privilege  woidd  WBrrmt  aa 
2ou^.„       exception,  in  w<cA  ca»c,  to  the  general  rule. 

ex  dimiss.         Powers  of  attorney  are  an  exception  t6  the  general  rule,  as 

Abbot       ^  deeds:  and  a  power  to  receive  seisin  is  an  exception  to  that* 

and  Another,  ^^  ^^  ^f  ^j^^  privilege  is  "  To  protect  infants.'*    To  thaf 

Pabsoms      ohject,  therefore,  all  the  rules  and  their  exceptions  must  be 

,    *     directed* 

But  be  the  point  upon  the  solemnity  of  the  delivery  j  as  it  maj, 
(for  there  are  respectable  sayings  the  other  way;)  it  is  not  ne- 
cessary to  our  determination.  For  we  are  all  of  opinion, 
**  That  the  109/.  received,  and  the  other  circumstances  of 
'^  the  transaction,  shew  a  semblance  o^  benefit,  sufficient  to 
"  make  it  voidable  only,  upon  the  matter  of  the  convey ance.^' 

2d  Point  of  the  ^^  ^^  ^  voidable  only^  the  second  point  is,  **  Whether  the 
2d  general  "  infant,  by  his  entry  before  the  assizes,  (which  appears  to  be 
question.  u  during'  his  minority y)  has  avoided  it.'* 

At  the  common  law,  the  only  conveyance  in  paisy  of  the 
freehold  and  inheritance  of  land,  with  transmutation  of  pos- , 
session,  was  hyfeoffmeTU.  If  it  was  tortious,  the  dissebee  was 
oUiged  to  enter y  to  revest  his  possessory  tide:  and  then  he 
might  bring  an  action  of  trespass*  So,  in  the  case  of  £eoff- 
ments  by  an  infant;  he  might  enter  during  his  minority y  to  re- 
vest his  possessory  right,  for  the  ssdee  of  the  profits;  but  stiU 
the  feoffment  was  voidable  only;  and  he  might  elect  to  confirm 
it,  when  he  attained  his  full  age* 

The  reason  why  an  infsuit  can  not  bnngany  writ  analogous 
to  a  dumfuit  infra  cetatemy  during  his  minority y  is,  *♦  That 
"  his  election  may  not  be  bound  hy  the  judgment." 

WheAer  an  entry  be  of  a.ny  use  in  the  present  case,  is  not 
'  ,  material:  it  is  sufficient,  that  it  can  not  have  any  larger  effect, 

than  in  the  case  of  a  feoffment*  The  infant  is  alive,  stiB  a 
minor.  Tlie  defendant  can  not  elect  for  him:  he  is  a  mere 
stranger y  in  every  view;  and  has  no  estate  affected  by  the 
conveyance. 

We  are  all  of  opinion,  "  That  the  plaintiffs  ought  to  reco^ 
*'  r^r."  And  it  is  well  for  the  defendant,  we  are  of  this 
opinion.  He  would  get  nothing  by  defeating  die  plaintifis, 
here:  for,  finally,  in  another  mode  of  proceeding,  the  convey- 
ance must  be  confirmed;  and  the  defendant  would  be  to  pay 
all  the  costs  here  and  there. 

It 
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It  IS  fbrtuttate  (or  the  suitors  on  both  sides,  ^hen,  consist-  1765* 

etet  with  rules  and  forms  of  proceeding,  that  Justice^  which  ^ouch 

must  be  ibefriai  determination  of  the  question,  may  be  done  ^^  dimiss. 

in  iikejftrst  stage  of  the  litigation.  Abbot 

The  consequence  of  what  has  been  said,  is,  that  Another, 

The  PosTEA  must  be  delivered  to  the  Plaintif rs.  Parsons. 


Peter  Gander's  Case. 

ON  a  motion  made  by  Mr.  jFoneSy  and  supported  By  Sir  Party  not  in  ac- 
Fletcher  Norton.  tual  custody  of 

'  gaoler,  but  only 

ITie  question  was  **  Whether  a  person  was  intitled  to  be  "'  lock-up- 
"  discharged  under  the  late  I  insolvent  debtors'  act;"  whose  j^^^^on^y^^ 

case  was  this-*-  be  intitled  to 

his  discharge 
The  man  was  not  in  the  acttuxl  custody  of  the  gaoler y  on  the  under  insolvent 
day  specified  in  the  act;  but  was  in  the  custody  of  an  officer ,  t^ia^t  ^^vr 
ma,  house  of  safety  (a  spunging-house.)  He  was  «a#  included  ^      »  •  •    • 
in  ^e^rst  part  of  the  gaoler^s  Hst:  but  he  was  in  the  second 
part. 

The  court  of  sessions  of  London  had  holden  him  not  to  be 
intided  to  his  discharge,  as  an  object  of  this  statute. 

Lord  Mansfield  inclined,  that  the  sessions  were  in  the 
right;  as  this  was  a  positive  kw.  And  the  jurisdiction  is 
given  to  the  quarter  sessions:  so  that  there  seems  no  way  of 
coming  at  it,  if  they  were  wrong. 

Hie  Recorder  was  very  candid,  in  offering  to  come  into 
any  method  that  could  be  thought  of.  But 

Per  Lord  Mansfield— We  can  do  nothing  in  it. 


Rex  vers.  Thomas  Rogers,  Samuel  Matthews,  and  Monday,  as 
John  King.  Nov.  1765.     ; 

THE  defendants  were  brought  to  the  bar,  upon  the  re- l»sue  "pon  the 
turns  of  two  writs  of  habeas  corMts:  the  t^o  former ^^^^^^^^^^^^^^ 
from  Winchester  gaol;  the  last,  from  Maidstone.  instanter. 

Ther 
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1 765.  They  were  the  felons  who  broke  out  of  Mtubtone  gaol,  last 

j^^^        summer,  after  havmg  first  murdered  yohn  Fletcher  die  gaoler, 

(^c.  and  became  a  terror  to  the  neighbouring  country,  for  a 

considerable  time. 

The  respective  writs  and  returns  were  read:  by  which  it 
appeared,  that  they  were  in  custody  upon  convictions  of  ^- 
bnt/  for  highway  robberies;  and  detained  upon  warrants'fixim 
the  coroner  of  kentj  on  inquisitions  found  for  wilful  murder. 

Then  the  certioraries  and  returns  of  the  respective  convic- 
tions for  felony  in  committing  highway  robberies  were  read. 
It  appeared,  that  Thomas  Rogers  had  been  capitally  convicted 
of  felony  for  a  robbery  upon  the  king's  highway ;  and  sen- 
tence of  death  passed  upon  him:  and  that  Samuel  Matthews 
and  jfohn  King'  had  also  been  capitally  convicted  for  a  hig^* 
way  robbery;  and  sentence  of  death  passed  upon  them  like- 
wise, for  the  same. 

Mr.  Attorney  General  prayed  that  they  may  be  asked 
"  What  they  had  to  say  why  the  court  should  not  proceed  to 
*'  award  execution  against  them  upon  these  attainders  for  the 
**  said  felonies." 

Accordingly,  they  were  respectively  asked  that  question. 

TTiomas  JRogers^heing  first  arraigned,  denied  the  identity: 
and  the  attorney  general  averred  it.  Whereupon  a  jury  was 
immediately  impannelled  and  sworn. 

Rogers  prayed  the  assistance  of  counsel;  and  desired  the 
court  to  name  one  for  him:  but  afterwards^  he  himself  named 
Mr.  Dunning, 

Proclamation  was  made:  and  the  indictment  read. 

N.  B.  The  two  others  were  permitted  to  sit  down, 
whilst  this  issue  was  trying. 

Then  Mr.  Barlow  (Mr.  Aihorpe^  secondary  of  the  crown- 
office  being  absent,)  charged  the  jury  with  the  present  issue 
upon  the  identity  of  Thomas  Rogers. 

Thie  identity  was  clearly /^rovf fit  and  the  jury  found  him 
to  be  the  man. 

Mr. 
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Mr.  Ihtnmng  asked,  ^^  Whether  he  was  istitled  to  a  copy       1765. 
"  of  the  record."  '^^ 

The  Court  answelred,  No:  it  was  refused  in  Mr.  ^' 

Charles  RadcUffia  case.*  ?'i?^'*' 

•^  and  Others. 

Mr.  Justice  Wilmot,  (the  second yxA^^  pronounced  •  It  was  ao. 

the  award  of  execution  upon  the  former  sentence  ("for  the  fei  (^"  j^****  Nov. 

lonyandK,bbeiy.)  "^  .'  '  |3^^S 

Then  John  King^  being  called  upofi  in  the  same  tnaemier,  fuged  to  Roger 
denied  the  identity:  and  ^e  attorney  general  aflirming  it,  JohMoh,  Mich, 
issue  was  joined  as  before.  }^^  ^  9*^  ^ 

Mr.  Dunning  was,  at  die  prisoner's  desire,  assigned  his 
counsel.  He  asked  time,  to  take  instrucdons  from  his  client. 
But 

The  Court  denied  it;  as  there  was  no  pretence  for 
it,  nor  could  it  be  of  service  to  the  prisoner.  Mr.  Radcltfffs 
case  was  very  diflPerent  from  this.  There  was,  in  that  case, 
a  doubt  how  he'  should  plead;  whether  the  lion-identity,  or 
the  act  of  grace:  but  in  the  act  of  grace,  there  was  an  ex- 
ception of  persons  who  had  broken  out  of  gaol;  (which  Mr. 
Radcliffe  had  done.)  Such  issues  are  to  be  tried  instanter: 
indeed  the  court  may^  upon  circumstances,  give  time.  But 
here  is  no  sort  of  pretence  for  it. 

The  jury  was  sworn,  and  changed;  proclamation  made; 
and  the  identity  clearly  proved  and  found,  as  before. 

Mr.  Justice  Wilmot  awarded  execution,  as  before. 

Samuel  Matthews  being  called  upon,  denied  die  identity; 
which  was  averred  by  Mr.  Attorney  General:  and  issue  was 
jcmied.  The  same  counsel  was  desired  and  assigned;  and 
the  same  jury  sworn,  and  charged;  and  the  same  forfti  re- 
peated, as  before. 

But  wKen  the  cryer  was  beginning  to  make  proclamation, 

Th£  CotTRT  stopped  him;  saying  that  a  proclamation 
was  improper. 

The  fact  being  proved ;  and  die  identity  found ;  ' 

Mr.  Justice  Wilmot  awarded  execution  accordin^^  to 
the  former  judgment  and  sentence;  as  he  had  done  against 
Rogers  and  King. 
Vol.111.  .         4E  x  Mr.    ' 
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1765.  Mr.  Attorney  General  then  prayed  execution;  and  that  a 

^  ^particular  day  might  be  fixed;  and  that  Maidstone  might  be 

^^^         the  place,  (at  the  request  of  the  county.) 

KoGERs  The  Court  were  of  opinion,  not  only  that  it  was  nof, 

and  Others,  incumbent  upon  them  to  name  the  day;  but  even  that  it  was 

,.,j  more  proper  for  them  not  to  do  it.    It  is  not  usual  at  the 

'  M  assizes.  The  sheriff  will  do  as  he  thinks  proper.  There  must 

be  a  rule  "  To  deliver  those  two  that  came  irom  Winchester^ 

"  to  the  custody  of  the  sheriff  of  Kentj  being  present  here  in 

'  •  Sir  Richard     "  court."* 
B^ttenson,  bart. 

was  the  shetiif»  Take  the  prisoners  from  the  bar. 

and  was  in 
court  Memorandum — 

These  desperate  fellows  remained  chained  together, 
during  this  whole  proceeding* 

579^s.''c.f  ""^  JRex  vers.  Marsden  et  al'. 

Nov.  1765.  {^^  Tuesday  the  12th  of  jfune  last,  Sir  Fletcher  Norton 

Infdrmation  in  V>/  moved  for  an  information  in  nature  of  quo  warranto 

nature  of  quo  against  the  defendants  for  holding-  a  public  fair  or  market, 

noufrfor'^ill  ^"^Wakefield  on  tyftryoihtT  Wednesday. 

exercw?of  a^  ^^  ^^^  moved  it  a  day  or  two  before:  but  the  court  had 
franchise;  and  somef  doubt  "  Whether  such  an  information  would  lie  ;^  viz* 
doubted  whc-  an  information  in  the  nature  of  a  qtio  warranto^  in  the  name 
Iwtdilig^afJrOT^^  *^  ^^^'**  ^f  ^^^  crown,  at  the  application  of  a  private 
market  person. 

rootion  had*bcen  ^^  therefore  now  endeavoured  to  shew,  that  the  court 
twice  denied,  had,  both  \xpon principle  smdprecedenty  a  power  to  grant  such 
Hex t>. Owen      an  information:  and  he  cited  several  cases;  particularly,! 

t^m^u/m  ^""^^^  V^'  ^^^  ^-  ^^^^  and  Aldermen  of  Hertford,  and  2 

H.  12  G.  2.  and  Hawkins  P.  C.  262.  sect.  7*  to  shew  that  all  informations  in 

Rex  «.  Ander.  nature  of  quo  warrdnto  are  within  4,i^  5W.^  M.  c.  18. 

^r hddint?*  ^'  ^^  *^  ^^^^  ^^^^  ?"*  P^Se»  sect.  9di  to  shew  that  fidrs  and 

market  at  Raw-P^^^^^  are  franchises  that  concern  the  public;  and  that  an 

cliffe  in  York-    information  in  nature  of  quo  warranto  will  lie  in  such  case ; 

5t\  37-        though  not  for  setting  up  a  warren^  which  is  wholly  of  a  pri- 

^*'       vate  nature.  And  therefore  this  case  is  not  like  Sir  WtlRam 

Lowther'^s  case  in  2  Lord  Raymond  1409.  or  Lord  UshunCs 

case  there^  cited;  both  which  were  for  setting  up  warrens. 

.      And  he  said,  the  9  Ann.  c.  20.  had  no  relation  to  this  sort  of 

informations:  it  relates  only  to  corporate  offices. 

He 
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He  also  cited  a  case  of  Rex  v.  Daffey  et  aP.  M  S2  G.  2.  •  1765. 
J?.  ^.  and  another,  oi Rex  v.  Griffith^  Dixon  et  ai.  P.  IB  G. 
2.  B.  R.  The  former,  he  said,  was  for  holding,  a  market  in 
Cheater:  the  latter,  for  holding  a  market  at  Broseleyin  Shrop- 
shire; where  the  rule  to  shew  cause  was  made  absolute.  [It 
was  Rex  v.  Wilkinson  andjhree  Others.  V.  post  1818.] 

The  Court  thereupon  gave  him  a  rule;  which  was 
drawn  up  in  this  form,  viz.  "  To  shew  cause  why  an  infor- 
**  mation  in  the  nature  of  a  quo  warranto  should  not  be  exhi- 
**  bited  against  these  persons,  to  shew  by  what  authority  they 
"  hold,  or  promote  and  encourage  the  holding  of  a  public  shew 
**  fair  market  or  sale  at  a  place  called  Wakefield- Inge  within 
**  the  town  of  Wakefieldm  the  county  of  Tork^  on  every  other 
**  Wednesday  throughout  the  year,  .or  upon  any  particular 
**  Wednesday^  for  the  exposing  to  sale  and  buying  and  selling 
**  of  all  sorts  of  cattle,  goods,  wares  and  merchandizes.'' 

Upon  shewing  cause  now,  the  counsel  for  the  defendants 
were  Mr.  Wedderhurne^  Mr.  Serjeant  Burlandj  Mr.  Storve^ 
and  Mr.  Wilson;  and  for  the  rule,  Sir  Fletcher  Norton^  Mr. 
Fearnley\  Mr.  Dunning^  Mr.  Lee^  and  Mr.  Wallace. 

The  counsel  for  the  defendant  said,  that  as  to  any  private 
injury  the  prosecutor  may  have  suffered— he  had  taken  his 
remedy^  by  action.  * 

(And  it  appeared  that  actions  had  been  brought,  and 
were  now  depending.) 

And  as  to  the  prerogative  of  the  crown — The  attorney  ge- 
neral  is  to  judge  of  that.  And  he  will  choose  to  act  with  cau- 
tion; if  he  attends  to  2  Inst.  282.  or  the  statute  of  Glouces- 
ter. The  abbot  of  Fischamp^s  case,  there  cited,  is  very  strong, 
to  shew  the  danger  to  the  officer  of  the  crown  from  his  inter- 
fering: for  William  de  Penbrugge^  the  king's  attomc}%  was 
committed  to  gaol  for  prosecuting  that  ^uo  warranto  without 
a  precept. 

This  case  is  not  within  those  misdemeanors  which  the  act 
oi  ^y  5  W.^  M.  €.  1 8.  meant  that  the  court  should  inter- 
fere in.  And  it  is  not  within  9  Ann.  c.  20.  for  it  is  not  a 
franchise  in  a  burrough  or  corporation.  Indeed,  there  is  not 
any  claim  of  any  franchise  at  all:  no  demand  of  toll;  no  clerk 
of  the  market;  no  court  of  pie-powder.  It  is  only  a  private 
transaction:  a  sale  here  would  not  be  within  the  protection  of 
a  market  overt.  It  can't  be  an  usurpation  upon  the  crown, 
without  a  demand  of  toll.  2  Show.  201.  Tremaine  449.  S.  C. 

Thev 
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Rex 

V, 

Marsdek 


iy65>  Tkev  mearioned  Rex  v.  Sir  Thomas  Reynel/*  2  A>  7.  S. 

1161.  .ff^jc  V.  mikinaon  18  6*  2.  B.  R.mAMcK  v.  .Mary 
i>^^t  21  G.  2.  -S.  -ff. 

AR8DBW        rpj^g  jg  j^j^  application  by  Mr.  Scot;  who  pretends  to  re- 
^      *        ceive  a  private  injury.  But,  in  fact,  he  is  not  mjured. 

Wakefield  is  a  much  more  conveniept  place  for  this  pur- 
pose, than  Adwahon  is,  where  the  prosecutor  h^s  a  market: 
if  it  was  not  so,  it  would  sink  with  its  own  weight.  And  it  is 
no  injury  to  the  proprietor  of  Adwakon'tmrkeu  In  discuss- 
ing which  assertion,  he  cited  Briton,  159^  cafi*  63^  and  JSroc- 
tofij  fo.  235.  c.  46.  "  Si  mercatum  aliquod  levatum  sit^  adno^ 
"  cumentum  vicini  mercatiJ*^ 

The  counsel  for  the  prosecutor  observed  that  the  defen- 
dants had  made  two  objections:  Ist.  That  the  usurpation  of  % 
fair  or  market  is  not,  m  general,  a  ground  for  the  interposi- 
tion of  this  court,  by  way  of  information  in  the  nature  of  a 
fuo  lix^rranto;  and  Sdly.  That  the  present  case,  in  particular, 
does  not  afford  a  foundation  for  such  an  information. 

To  which  they  answered — 1st,  The  court  will  always  grant 
such  an  information  where  there  is  an  usurpation  upon  the 
crown,  by  which  the  public  may  suffer:  though  if  it  be  a  mere 
usurpation  upon  the  crown,  they  will  leave  it  to  the  care  of  the 
officer  of  the  crown,  the  king's  attorney  generaL 

Here,  the  public  are  greatly  interested.  Fairs  and  markets 
concern  the  trade  and  commerce  of  the  kingdom:  and  the 
crown  can  not  grant  ome  without  previous  steps;  an  ad  quod 
damnum,  &c. 

As  to  4f,  5.W.  ^  M»  c.  18.*— It  extends  too// informa- 
tions; to  informations  in  the  nature  oiquo  warranto^  2^  well 
as  others. 

The  case  of  The  Company  of  Merchants  Adventurers  v. 
Rebow,  in  3  Mod.  126.  2  Jac.  1686.  shews  that  these  in- 
formations were  grantable  before  that  act. 

As  to  instances — It  falls  within  the  general  rule  of  granting 
informations  where  the  government  or  the  public  are  con- 
cerned. Rex  V.  Wilkinson,  P.  18-  6.  2.  B*  R*  for  holding 
a  fair  at  Broseley  in  Shropshire,  is  a  precedent:  cause  was 
shewn;  and  the  rule  made  absolute.  Rex  v.  Mary  Daffey,  M. 
32  G.  2.  B.  R.  for  holding  a  market  in  Chester. 

The 
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'fhe  caaes  pf  Rex  n.  Sir  Thomas  Reunell,  \n  2  Str.  1 161.  1765. 

for  setting  up  a  ferry  at  Lakham^  and  Sir  WtUiam  Lowther^s  j^^^ 

case  in  2  LordRm/m.  1409*  taken  together,  shew  that  thb  x<. 

JuestioQ  turns  upon  it's  being  of  a  f^vate  nature,  or  not.  The  Marsdek 

istinaion  is  betwem  public  and  private  injuries.  And  this  et  al. 
distinction  was  antecedent  to  the  acts  of  parhament  of  4, 5  W.  ^ 
^  M*  and  9  Ann. 

Markets  and  fairs  are  of  a  most  public  nature :  and  some- 
body ought  to  be  answerable  to  the  public.  Whereas  here  is 
no  check  at  all;  no  authorized  regtdationa^  even  by  their  own 
confession:  and  there  ought,  in  all  markets,  to  be  the  privi* 
lege  and  protection  of  a  market  overt. 

The  second  objection  depends  uponyacf*. 

All  that  promoted  and  encouraged  this  illegal  act  are  liaUe 
to  an  information  for  convening  and  holding  this  unlawful 
assembly  which  is  a  market  in  all  respects,  but  those  in  which 
it  ought  to  be  one.  Mr.  Serjeant  Hawkins  is  of  opmion, 
"  That  these  public  meetings  &c.  are  not  justifiable." 

Toll  is  not  incident  to  a  fair  or  market.  However,  here  it 
is  sworn  "  That  they  do  collect  duties*'*;  and  this  is  not  de- 
nied, "  That  they  have  collected  stallage  or  pannage.'*  So  that 
if  Aey  do  not  meddle  with  the  onus^  they  take  the  commodum. 
If  they  can  do  this,  there  is  an  end  of  any  more  grants  from 
the  crown  of  fairs  or  markets. 

If  it  is  so  convenient;  let  them  apply  for  a  legal  grant,  and 
take  the  proper  steps. 

The  action  is  brought  by  the  owner  of  another  market,  for 
a  private  injury:  this  mformation  that  we  pray  is  diverso  intu^ 
\tu^  for  a  public  offence  and  usurpation.  However,  the  action 
\s  dropped^  it  is  discontinued :  but  if  it  subsisted,  it  would  be 
m  inadequeite  remedy. 

Lcard  Mansfield-— If  it  were  necessary  to  determine 
*^  Whether  the  court  could  grant  an  information  for  holding 
^  a  fair  or  market,''  I  should  desire  time  to  consider:  for,  it 
does  not  sufficiently  appear,  whether  before  the  *act,  the  •  v.  4, 5  W. 
Icing's  coroner  and  attorney  could  file  such  an  information.  If  ^  W-  ^  18. 
he  could,  the  power  is  not  taken  away  from  him  to  do  itnow  ^'^44'^'*" 
by  leave  of  the  court :  it  he  could  not^  'tis  not  given  to  him.  "  ^ . 

In 


Digitized  by  VjOOQ IC 


1816  Michaelmas  Term  6  Geo.  3.  B.  R. 

17'65.  In  the  case  first  cited,  *  it  appears  that  this  court,  in  12  IV. 

"Z  3.  before  the  act  of  9  Ann.  granted  an  information  in  the  na- 

ture of  a  quo  warranto*  And  if  they  did  it  in  one  case,  they 
Marsdbn    t^^Y  ^^  others.   The  court  (taking  diat  power  for  granted) 
Q^  ol         held  that  the  king's  coroner  and  attorney  ought  to  t^e  a  re- 
*  1  Salk.  cognizance;  and  set  aside  the  process,  for  want  of  one.  But 

o74.  376.  j/*he  could  not  file  such  an  information  before,  it  would  be 

going  very  far,  to  say  "  That  that  act  ^ave  him  the  power  of 
«  dohig  it." 

JRex  V.  Sir  Thomas  Reynell^  in  Strange^  f  i*  ^  very  short 
J  S  1161  ttote.  But  no  case  or  even  dictum  appears,  or  any  instance, 

where  the  coroner  and  attorney  did  file  these  informations  be- 
fore the  act  of  4, 5  W.ia?  M.:  nor  by  the  records  of  the  office, 
is  there  any  sort  of  proof  of  it.  Therefore  I  should  desire  the 
records  to  be  searched,  if  it  were  necessary  to  form  an  opi- 
nion on  that  point.  But  that  is  not,  at  present,  necessary; 
because  I  think  this  rule  ought  to  be  discharged  on  another 
point. 

Therefore  on  the  former  point,  I  give  no  opinion,  nor  have 
formed  any. 

But  as  to  the  second — Upon  the  circumstancfs  of  this 
case,  I  am  clear  that  there  ought  not  to  be  an  information  in 
the  nature  of  a  quo  warranto. 

This  rule  is  drawn  up,  "  That  the  defendants  shall  shew 
''  cause  why  they  hold,  or  encourage  and  promote  the  holding 
*'  a  fair  or  market." 

Now  though  it  were  admitted,  that  an  information  in  the 
nature  of  a  quo  warranto  might  go,  to  put  the  defendant  to 
I  shew  by  what  title  he  holds  it;  and  that  therefore  the  former 
part  of  the  rule  might  be  right;  yet  a  quo  warranto  will  not 
lie  for  encouraging  and  promoting  the  holding  one;  therefore 
the  rule  ought  not  to  have  been  drawn  up  in  this  form.  Hcrc^ 
all  the  defendants  are  only  encouragers  or  promoters :  no  one 
is  charged  widi  actually  holding  a  market  or  fcnr^  or  with 
claiming  to  hold  one.  There  are  no  marks  of  a  fair  or  market; 
no  toll  claimed  pr  taken  by  the  lord  of  the  soiL  The  defend- 
ants are  only  guilty  of  a  nusdemeanor,  at  the  most:  there  is  no 
usurpation  of  a  franchise. 

Therefore  this  rule  ought  to  be  discharged. 

Mr.  Justice  Wilmot  said,  he  should  doubt  much  if  an 
information  in  the  nature  of  a  quo  warranto  could  lie,  upon 

9.  private 
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a  private  application,  for  this  usurpation  upon  the  rrown ;  be-        1 765. 
cause  the  defendants  could  have  no  costs  beyonj  i\^^  20/»  oTZ 

However,  he  gave  no  opinion  on  this  head.  ,,   ^* 

°  '^  Ma&sden 

The  reason  why  a  fair  or  market  can  not  be  holden  with-         et  al. 

out  a  grant,  is  not  merely  for  the  sake  of  promoting  traffick 

and  commerce;  but  also,  for  the  like  reason  as  in  the  Roman 

law,  for  the  preservation  of  order,  and  prevention  of  irregular 

behaviour;  "  Ubi  est  multitudo^  ibi  debet  esse  rector.^ 

Therefore  this  is  not  a  question  "  Whether  this  is  or  is  not 
**  a  legal  assembly:"  (that  is  a  very  different  question.) 

The  present  question  is  "  Whether  the  crown,'s  name  can 
**  be  made  use  of  at  the  instance  of  a  subject^  for  this  particu- 
"  lar  purpose." 

The  immediate  injury  is  to  the  crown:  the  rest  is  conse- 
quential. 

The  old  writ  of  quo  warranto  is  a  civil  writ,  at  the  suit  df 
the  crown :  it  is  not  a  criminal  prosecution.  It  probably  drop- 
ped with  eires:  which  is  the  more  likely,  because  me  quo 
warranto  was  to  be  determined  in  eire.  But  be  that  as  it  may, 
this  was  the  true  oldvf^cy  of  inquiring  of  usurpations  upon  the 
crown,  by  holding  fairs  or  markets;  viz.  by  writs  of  quo  war- 
ranto. 

Then  informations  in  the  nature  of  a  quo  warranto  came 
mto  use,  and  supplied  their  place. 

In  all  the  cases  I  could  find,  (and  I  searched  all  that  I 
could  meet  with)  all  informations  of  this  sort  were  filed  by 
the  attorney  general;  none  by  the  king's  coroner  and  attorney. 
And  this  is  natural,  and  easily  to  be  accounted  for;  because  it 
is  ?L  private  right  of  the  crown. 

How  then  could  the  statute  of  4,  5  W^.  &f  iK  alter  this? 
that  act  was  made  to  pf event  the  master  of  the  crown-ofiice 
from  vexing  and  oppressing  the  subject;  and  intrusted  this 
court  with  die  power  of  inspecting  the  filing  of  informations, 
and  seeing  that  he  did  not  exercise  his  power  to  the  oppression 
of  the  ^subject,  or  without  sufficient  ground  and  foundation. 
So  that  that  act  was  made  to  check  and  control  the  power  of 
the  master  of  the  crown-office;  not  to  give  him  a  right  to 
exercise  a  power  which  he  never  exercised  before:  quite  the 
contrary.  It  is  contrary  tp  all  principles,  to  suppose  that  he 

should 
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176s.  should  have  such  a  power.  Etch  this  c^urtcan  hoLft  ao  toj^ 

J.  thoritjr,  but  by  cofmmon  law,  or  prescriptkm,  or  by  act  of  par- 

^Z^  liament. 

MAftsAEN         How  CAME,  thcD,  the  case  of  Hertford  *  to  extend  Ac  re- 

» 1  SiSc  374  cdgnizance  to  these  cases  of  informations  in  the  nature  of  a 


Rex  V.  The  9^^  Warranto?  this  case  I  own  is  a  great  authority,  and  stag- 
M^or  and  gers  one:  otherwise  I  should  have  hscd  no  doubt  about  it.  And 
HCTtTrA  ^^        ^^^  ^^^  thatcsise  oug^t  to  be  carried  no  further  Aan  to 


CQRPOAATlON-officeS. 

If  any  cases  are  to  be  found  between  4f  (^  5  W.  i:f  M.  and 
9  Ann.  where  the  master  of  the  crown-office  has  exercised 
this  power,  they  woidd  only  prove  that  Iw  had  exercised  that 
audiority  befor-e  9  Ann. 

But  I  find  no  eases  that  have  any  weight  with  me,  upon  the 
t  This  case  was  present  occasion.  Rex  v,  f  Wilkinson  md  Others  was  clearly 
^^nS"*^  chargeable  with  an  inaccuracy;  it  was  issued  as  upon  9  Ann. 
3oSi  May,  1745,  ^^^^^  i^  ought  not  to  have  been :  and  it  was  without  argu- 
by  Ld.  Ch.  J.  ment;  at  least,  this  point  was  not  debated.  The  other  case  \Rex 
Lee,  Mr.  J.        v.  Mary  Daffey\  was  only  a  rule  to  shew  cause. 

Mr.  J.  Foster. 

No  toU  was  there  taken  or  demanded ;  nor  did  any  particular  person  claim  the  right  of  hold- 
ing a  iriarket.  Yet  the  court  were  unanimous  in  making  the  rule  absolute  for  the  informa- 
tion: and  Ld.  Ch.  J.  Lee  cited  a  case  of  Rex  v.  Browning  et  id.  for  erecting  a  skin  ma^et 
it  Smithfidd  bars,  as  a  strong  case  in  point. 

If  this  matter  had  depended  upon  ii^  former  point,  I  should 
have  desired  time  to  consider  upon  so  important  a  point. 

But  on  the  second  point,  what  my  Lord  Mansfield  has  said, 
is  decisive. 

Erectino;  a  warren  is  a  misdemeanor;  yet  not  within  the 
act:  there^re  all  misdemeanors  are  not  within  it. 

If  sm  action  is  not  yet  brought,  or  does  not  go  on;  yet  an 
action  may  be  brought,  in  future. 

The  cro\m  will  not  grant  a  fair  or  market,  without  an  ad 
quod  damnum.  And  if  the  crown  do  grant  one,  yet  the  owner 
of  another  market  may  bring  an  action^  or  obtain  a  scire  facias 
against  the  grant. 

This  is  only  sl  private  dispute  between  two  private  perscHis 
about  holding  this  market;  which  affects,  in  interest,  the  mar- 
ket of  the  other  person:  it  is  a  dispute  about  a  ^riva^tf  property, 
confessedly.  Are  we,  then,  to  interpose,  as  for  an  usurpation 

of 
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of  a  franchise  upon  the  crown?  here  it  no  cbitn  of  a /rati'        1765. 
chise.  The  pannage  is  only  taken  ratione  soli.  ^      — 

This  has  not  aK  or  any  of  die  great  badges  of  a  fair  or  '^* 

market;  no  court  of  pie-powders,  no  clerk  of  the  market  &Pc.r  Mah8oe» 

no  person  now  before  the  court  cUntns  such  a  franchise.  ^^^* 
Therefore  there  is  no  reason  for  us  to  grant  this  information. 

Mr.  Justice  Yatss— *The  first  point  is  a  question  of 
infinite  moment;  ^^  Whether  an  information  in  the  nature 
**  of  a  quo  rvarranto,  for  usurping  a  fair  or  market  upon  the 
^ crown,  can  be  granted  upon  the  appRcat^on of  ^private 
"person.'* 

In  informations  in  the  nature  of  quo  warranto^  there  is  a 
punishment  for  the  misdemeanor^  and  also  'a  judgment  of 
ouster  of  iht  franchise. 

A  private  person  may  indeed  apply,  as  for  the  misdemea- 
nor: and  eveiy  usurpation  of  a  franchise  is  a  misdemeanor. 
Therefore  I  should  concur,  as  to  this,  in  the  case  oi  Hertford: 
and  with  the  leave  of  the  court,  an  information  might,  I  think, 
be  granted  for  the  misdemeanor. 

But  can  a  private  person  dius  call  upon  another  mtm  to 
shew  his  riffe,  where  there  is  no  mixture  of  criminaiitt/? 

This  mig^t  be  attended  with  very  bad  consequences.  It 
might  be  prejudicial  to  the  crown,  by  collusion;  and  it  would 
furnish  the  subject  widi  means  of  oppression:  and  the  de- 
fendant could  have  no  costs  beyond  the  SOil  which  in  a  quo 
warranto  information,  is  an  inconsiderable  sum;  though  it 
may  bear  some  proportion  to  the  costs  of  an  information  for 
a  misdemeanor. 

The  statute  of  9  Ann.  extends  only  to  corporation-ojffices: 
a  fair  or  market  is  not  within  die  intention  or  construction  of 
that  act. 

But  I  give  so  fixed  or  determinate  opinion  upon  this  first 
point;  and  only  throw  out  what  strikes  me  at  present. 

On  the  second  point,  he  concurred  with  Lord  Mansfield 
and  Mr.  Justice  fVilmot. 

Mr.  Justice  Aston  did  not  think  proper  to  give  an 
opinion  on  a  question  nbt  necessary  to  be  now  determined; 
ind  where  the  proper  persons  are  not  before  the  court. 
Vol.  III.  4  F  The 
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1 T65.        '  The  crown  might  bring  a  quo  warranto;  or  the  subject^  an* 
„  assize  of  damages. 

^-  But  he  woqld  pvc  no  opinion,  he  said,  "  Whether  the 

Marsdbn    a  subject  can  demand  of  another  person  to  shew  his  title  to 
"  hold  a  fair  or  market,  in  this  method  of  application. 

He  added  this  further— I  find  I  have  a  case  that  has  not 

1 1  have  very  been'  mentioned  before:  it  was  in  14  G.  2.  B,  JR.  Rex  v. 
full  notes  of  that  Owen  et  a/'.f  where  an  information  in  nature  of  a  quo 
case.  It  was  first  warranto  was  prayed  for  holding  a  market  at  Llanbrinmair; 
niedtin  jy.irls.  ^^  which,  this  point  was  much  discussed,  but  not  settled. 

12  G.  2.  it 

came  on  aj^in,  in  Trin.  1739, 13  G.  2.  and  a  rule  made  to  shew  cause.  It  came  ob  again  in 
P.  1740, 13  G.  2.  and  apain,  in  K  1740, 14  G.  2.  wheu  the  rule  was  (.of  course)  made  ab- 
solute against  several  of  the  defendants  who  neglected  to  shew  any  cause;  but  was  dis- 
charged as  against  Mrs.  (k^n  and  her  son;  because  they  had  neither  taken  toll,  nor  set  up 
6r  encpuragea  the  market,  nor  pretended  any  right  to  a  market,  but,  on  the  contrary,  dis-  ^ 
claimed  it.  The  rule  in  Hex  v.  Peele  et  al.  If.  10  G.  1.  and  the  rule  in  Hex  v.  Brovmng  et  a/. 
Trin.  10  G.  l.Mrere  there  produced:  both  which  were  made  absolute.  They  were  for  setting 
up  skin-markets  in  Smithjield.  • 

The  taking  pannage  weighs  nothing  with  me;  because  the 
owner  has  a  right  to  the  soiU 

I  have  no  notion  that  4y  5  W.  is?  M.  can  extend  the 

Eower  of  the  master  of  the  crown-office.  It  is  restrictive  of 
is  filing  oppressive  or  malicious  informations:  and  the  court 
have  since  that  act,  always  refused  to  grant  informations  for 
trijling  batteries  or  misdemeanors. 

But  what  guides  me  in  the  present  case  is,  that  there  is 
not  a  sufficient  claim  of  a  right  of  holding  a  market  or  fair 
charged  upon  the  defendants,  by  any  thing  that  has  been  laid 
before  the  court.  And  I  think  (with  Lord  Mansfield^  that 
the  rule  ought  not  to  have  been  drawn  up  as  it  is. 

Therefore  he  concurred. 

Sir  Fletcher  Norton  was  not  satisfied  withjwhat  seemed 
to  be  the  court's  opinion  on  the  1st  point;  and  mentioned 
1 23  G.  2.  qu.  a  case  of  Rex  v.  Gouge — ^f  for  holding  a  court-leet. 

And  he  said  he  believed  there  were  several  such  infor- 
mations granted  by  the  court,  in  cases  not  within 
9  Ann.  c.  20. 

Lord  Mansfield — Any  one  case  of  the  court's  grant- 
ing such  an  information  before  the  statute  would  be  material: 
so  are  all  those  granted  since  the  statute,  if  not  within  the 
reason  of  the  Hertford  C2&t.  That  case  goes  upon  the  suppo- 
sition. 
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sition,  that  there  was  no  other  way  to  try  it,  nor  to  redress       1765. 
the  parties  concerned.  So  docs  the  case  in  Strange.  And  a         Z 
constaUe  is  within  the  same  reason.  ^ 

But  Mr.  Justice  Wilmot  said,  he  did  not  see  that    ^^^^^'^'^ 
these  cases  were  conclusive;  because  he  thought  that  such  in- 
formations seemed  confined  to  usurpations  upon  the  crown. 
He   said,  he  remembered  an  information  applied  for  and 
Htigated,  about  a  tumultuous  assembly  at  i9r^nm;(70^.  He  also 

remembered  Hex  v.  Owen:]  it  was  moved  by  Mr.  Wtlbrahctm.  t  See  his  report 

of  it,  infra  and 

Lord  Mansfield— If  the  court  can  do  it,  then  itVJgg^g^^^ 
must  depend  upon  the  circumstances  of  the  particular  case,    note  of  it,  ante 

1820.  in  the 
,   It  is  said,  ^at  in  23  G.  2.  an  information  in  the  nature  margin. 
of  a  quo  warranto  was  granted  for  holding  a  court-leet.  Now 
this  IS  very  material:  for  the  case  of  holding  aleet  is  no 
more  within  9  Ann.  than  the  present  case  is. 

It  was  agreed  on  all  hands,  that  an  action  would  not  be  an 
adequate  method  of  determining  the  merits  of  the  question  ^ 

between  the  parties. 

Upon  the  whdie — 
• » 
The  JUDGES  all  declared  expressly,  that  they  were 
far  from  giving"  any  oviviov  one  way  or  another  upon  the 
frst  pomt ;  but  meant  to  let  it  remain  open  to  any  future  light 
that  might  be  procured  upon  the  subject,  by  cases  or  prece- 
dents or  otherwise,  and  particularly  by  searches  after  what 
the  master  of  the  crown-office  had  done  in  these  cases,  before 
the  two  acts  of  parliament  o{4,  5  W.i^  M.  and  9  Ann. 

As  to  the  2d  point — ^They  were  clear  and  unanimous, 
that  the  defendants  were  not  sufficiently  shewn  to  have  usur- 
ped upon  the  crown  this  franchise,  of  holding  or  even  claim- 
rag  to  hold  a  fair  or  market. 

Rule  discharged. 

On  the  next  day  (viz.  Wednesday  27th  November')  Mr. 
Justice  Wilmot  mentioned  his  note  of  the  case  of  Rex  v. 
Oweny  P.  13  G.  2.  B.  R.  and  repeated  it — Mr.  Wilbraham 
moved  fc?c/  :|:  and  said  there  was  no  toll,  nor  weights  or  j  v.  ante,  pa. 
measures ;  and  therefore  it  was  no  legal  market.  Per  Cur.  l82a  ct  supra. 
No  market  is  claimed  by  any  particular  persons.  If  it  be  at^ 
tended  with  inconvenience  to  private  persons  who  have 
markets  near  adjoining  it,  they  may  bring  their  action. 

And 
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17S5.  And  I  find  thi^  (urther  addition  at  the  bottom  of  my  note« 

~^-I  "  However,  at  the  prosecutor's  instance,  the  rule  was  en- 

^^  "  larged."  I  have  made  a  qusre  "  wAy."  *  I  suppose  it 

MAasDBN  cKme  on  again ;  because  my  brother  AatorCs  note  of  it  is  of  a 

et  al.  future  term. 

InU^"?;  uTa"  ^^^  J«»^^  AsTON^My  note  IS  of  iK  14  &  3. 

Ld.  ch  j.  Xee  [which  he  repeated.]  I  took  the  opinion  of  the  court,  the 
miirht  look  into  second  time  it  came  on  again;  but  not  Ae  first  time,  f  wfaea 
the  affidmviu.    ^^  brother  Wthnot  took  Aw  note. 

f  No  opimon 

J'"  Ri^^'i"  P-  Mr.  Justice  Wilmoi>— I  have  another  case:  which 

1  It  was  in  Trin  ^^w  in  Tr.  ^:  11  G.  3.  B.  X.  Hex  v.  Conn.  The  chief  justice 

173^  U)'&  ll"*  bemg  absent — ^The  judges  Page^  Prohyn^  and  Chappie  refused 

G.  3.' (Saturday  to  grant  the  information  in  the  nature  of  a  quo  warrant: 

25th  June,)  fof  because  it  was  2l  private  matter,  where  the  party  ought  have 

i^fln^the*^'*  ''^"^''y  5>y  «^'"''»  '^^  ^•^  prejudiced. 

nor  of  Olvestoa  «•     r«.  ^         i.   ^ 

in  Gloucester.        I  have  also  a  lone  note  of  Rex  v.  Sir  Thomas  Reynell;  $ 

shire.  where  the  court  hdki  "  That  if  Sir  Thomas  had  daimed  an 

J  So  have  I.  It   «  exclusive  ferry,  it  had  been  the  proper  subject  of  an  infbr- 

2^*jaJ!774L  "  "nation  in  the  nature  of  a  quo  warranto.^ 

I  find,  1  have 

8ubjoii)ed  to  the  end  of  my  own  note,  the  foHowing  words — **  So  that  it  was  ap;reed»  ^at  an 

'*  inforination  would  lie  for  settings  up  an  exclusive  ferr}'  across  a  navigable  nver;  provided 

^  the  charge  was  safBciently  made  out" 

.  In  P.  6  G.  1.  B.  R.  Rex  v.  NichoUon  et  <i/'.«-?Tnistees  fisr 
enlarging  the  pent  of  Whitehavem  an  information  in  the 
nature  of  a  quo  %uarranio  was  granted;  because  it  was  a 
matter  of  s^pmUc  nature. 

Lord  Mansfield — You  see,  the^e  cases  supportour 
determination  of  yesterday:  and  they  also  su[qport  the  general 
ground  upon  which  the  motion  was  founded. 

Mr.  Justice  Wilmot— They  are  strong,  I  own:  but 
that  is  a  matter  of  future  consideration,  if  any  future  applica- 
tion shall  be  made. 

Lord  Mansfield  recommended  (in  such  case  of 
any  future  application,)  a  search  in  die  crown-office;  whe* 
ther  there  are  many  instances  of  informations  in  the  nature  of 
a  quo  warranto  filed  by  the  clerk  of  the  crown»  in  corporation 
causes,  before  9  Anru 

N.  B.  The  first  point  stands  quite  free  from  bias  from  any 
opinion  one  way  or  the  other;  as  all  die  court 

declared 
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declared  themselves  open  to  such  conviction  or       1765. 
alteration  of  sentiment,  as  might  arise  from  pre-         ^ 
cedents  which  may  be   produced   in    future,   or  " 

from  future  reasoning  upon  the  subject.  Marsdek 

etal. 

Wharod  vers.  Smart.  Thuwdty,  28 

Nov.  1765. 

MR*  Franck  Smart  having  brought  a  writ  of  error  in  par-  puintiif  in  er. 
liament,  upon  an  ejectment  on  the  demise  of  Baughey^  ^^  '^^  pa^a- 

ment  upon 

The  Court  obliged  him  to  tx^&c  into  a  ruk  **  Not  ^^^jf'^^^rt 
"  commit  xvaate  or  destruction  during  the  pendency  of  this intonilc,  not  ^ 
**  writ  of  error.'*  to  commit 

waste. 

Mr.  Smart  did  not  oppose  it:  and  accordingly,  he  entered 
into  the  rule;  and  diso  justified  (to  400/.) 


The  End  of  Michaelmas  Term  1765.  6  G.  3. 

Hilary 
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Mondfty^  37      Rex  vcTs.  Inhabitants  of  Under  Barrow  and  Bradley 

Jan.  176(1  Field. 

This  Case  is  already  published,  in  the  Quarto  edition  of  my 
Settlement  Cases,  pa.  545.  No.  175.  with  a  Note 
upon  it.  An  Abridgment  of  it  may  be  seen  in  die  Table 
to  the  present  Volume. 


Tuesday;  28  Wilson  vcTs.  Mackrcth. 

Jan.  1766. 

Trespass  w^    ^  |  ^HIS  was  an  acdon  of  trespass  for  entering  the  plain- 

^L"^"^^^'      -*-    miff's  close  called  Carr-Moas;  and  digging  and  carrying 
WDcrever  there  i_«^rj         .         ti  %  •  •   •       ■• 

is  an  exclusive  ^^^7  his  turt  and  peat:  and  the  general  issue  was  jomed. 

6  East  609.  It  was  tried  at  the  last  assizes  for  Westmoreland^hefore  Mr. 

Cro.  Eliz.  413.    Justice  Goulds  and  upon  the  trial  it  appeared  in  evidence— 

4*1.  , 

That  the  plaintiff  was  seised  in  fee  of  a  freehold  tenement 
in  the  manor  of  Upper  Staveley^  whereof  Lord  Suffolk  and 
Sir  James  Lorwthery  Bart,  were  lords,  in  which  manor  there 
is  a  large  waste  called  Staveley- Head-Fell^  upon  which  there 
are  divers  large  mosses,  out  of  which  turves  and  peats  are 
usually  dug. 

That  the  plaintiff,  and  all  those  whose  estate  he  hath  in  his 
said  tenement,  hath  time  out  of  mind  had  and  used  an  exciu- 
she  right  of  digging  turves  in  a  certain  moss  in  the  said  waste 
called  Carr-Moss^  marked  and  bounded  out  from  six  other 
tracts  of  moss  in  die  ssud  waste  by  certain  meer-stones; 
which  tracts  are  and  have  been  also  used  and  enioyed  in  the 

•^^     .    like 
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Kke  .maimer  as;  tuibaries  by  the  owners  of  six  other  tene-        1766« 
ments,  whereof  other  persons  are  in  like  manner  seised  in  fee,      "^  ^ 

and  lying  within  and  holden  of  the  said  manor;  saving  that  i^^ 

two  of  the  said  turbaries  have  been  sold  oflF  from  two  of  such  Mac KarnxB. 
tenements,  and  used  by  the  purchasers. 

That  all  these  mosses  lie  contiguous  and  open  to  the  rest  of 
the  waste;  and  the  other  tenants  of  the  said  manor,  as  weU  as 
the  owners  of  the  said  tenements,  have  common  of  pasture  on 
the  said  waste,  and  feed  on  these  mosses,  as  well  as  on  the 
rest  of  the  waste. 

That  the  other  tenants  of  the  said  manor  also  got  turves  on 
other  mosses  in  the  said  waste,  but  not  in  any  of  the  above 
seven  mosses. 

That  the  plaintiff  and  other  owners  of  the  seven  mosses 
have  sold  the  peats  arising  from  those  mosses  respectively. 

That  the  defendant  dug  and  carried  away  peats  in  the  place 
^ra  question. 

Whereupon  a  verdict  was  given  for  the  plaintiff;  subject  to 
the  opinion  of  this  court  upon  the  following  question — 

"  Whether,  upon  the  above  state  of  the  case,  this  action 
^  was  maintainable." 

Mr.  Wallace^  for  the  plaintiff,  insisted  that  he  was  intitled 
to  maintain  an  action  of  trespass. 

Their  objection  is  "  That  it  ought  to  have  been  an  action 
**  upon  the  Case.'' 

To  prove  that  trespass  would  lie  in  this  case,  he  cited  2  Ro. 
Abr.  540.  Moore  302.  Welden  v.  Bridgtwater^  and  Bro* 
Trespass  55* 

Here,  the  plaintiff  had  an  exclusive  right,  and  held  it  sepa- 
rate from  everj'  other  right;  though  charged  with  an  incum- 
brance for  the  purpose  of  pasture  only.  The  plaintiff  is  tha 
owner  of  the  soil. 

Mr.  Wedderbume^  contra^  for  the  defendant. 

The  plaintiff  had  no  right  of  ownerships  either  in  the  soil,  or 
in  the  profits  of  the  soil.  Therefore  he  can  not  maintain  tres- 
pass quare  claustimfregit. 

This 
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l)r66.  This  most  has  been  allotted  to  aeveral  penoatt  for  llie 

""WiLscttP"  Pu>po«^  of  turhary  only:  but  other  tenants  of  the  manor  of 

^^  Uiq>er  Stavdey  have  the^  right  of  common,  upon  it. 

ACa.ckb.stiv         

This  division  of  this  moss  amongst  the  tenants  of  the  seven 

tenements  has  been  made  for  the  mutual  convenience  of  the 
general  number  of  the  tenants  of  the  manor  intitled  to  com- 
mon of  turbary  for  firing. 

The  plaintiff  has  no  ownerahit  of  the  soil:  he  has  no  right  to 
dig  for  any  thing  else,  hu  turf  only.  And  if  the  land  waa 
druned  or  rendered  fit  for  culture  or  pasture,  he  would  have 
no  right  to  any  improvement  of  it.  It  is  only  a  right  of  tur- 
hary  in  gross. 

The  cases  which  have  been  cited  are  not  applicable.  The 
vesture  of  the  land  is  a  right  to  the  land  itself. 

Mr.  Wallace  was  going  to  reply.  But 

Lord  Mansfield  sud,  There  wants  nothing  to  answer 
the  objection,  but  to  ^ate  the  case:  which  I  will  do,  hr  the 
'sake  of  the  students. 

Then  he  stated  the  case,  verbatim* 

The  plaintiff's  right  is  in  a  several  piece  of  ground,  butted 
and  boimded;  a  separate  right  of  prc^>erty,  to  take  the  profit 
of  the  turf,  and  to  dig  it  for  that  purpose. 

The  plaintiff  has  this  right  exclusively  of  all  others.  And 
the  defendant  has  disturbed  him  in  it.  Therefore  trespasslies: 
though  he  has  not  the  absolute  right  to  the  s(nl. 

Mr.  Justice  Wilmot — If  this  was  only  a  rigjit  of  com* 
mon  of  turbary,  trespass  qiuxre  clausumf regit  would  not  lie. 

But  this  is  an  exclusive  right  to  dig  turf. 

*  V.  Co.  Litt.         It  appears  from  1  Inst.  c.  1.  *  under  the  word  ^  Ijmd^^ 
pa.  4  ab.  that  it  is  not  necessary  he  should  have  the  whole  property  of 

the  land. 

This  must  be  taken  to  be  a  grant  from  the  lord  of  the  soil. 
He  stands  in  the  place  of  the  lord  of  the  manor. 

The 
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The  property  of  tlie  turf  is  in  the  plaintiff.    No  other  per-        1766. 
son  could  maintain  this  action.  TherefiDre  he  may.  Wilson 

There  is  a  difference  between  exclusive  rights,  and  right  of 
common*  In  the  former  case,  the  grantee  may  take  away 
thorns  cut:  but  the  commoner  can  not.  Teiv.  187, 188.  Dew- 
cias  or  Dowfflas  v.  Kendall.  Cro.  Jac*  256.  S.  C. 

These  mosses  are  severed^  and  six  of  them  enjoyed  by  other 
people :  therefore  decisively  a  separate  right.  And  therefore 
the  plaintiff  may  support  this  action  of  trespass. 

Mr.  Justice  Yates  said  it  was  a  clear  case:  for  where- 
ever  there  is  an  exclusive  right,  trespass  lies.  And  this  is 
clearly  an  exclusive  right. 

I  do  not  see  that  this  right  differs  from  a  right  to  a  sole  and 
separate  pasture,  for  a  time:  and  in  that  case,  during  that 
tinte^  trespass  lies. 

Mr.  Justice  Aston  was  of  the  same  opinion.  And  he 
mentioned  the  case  of  Hoe  v.  Taylor^  in  Moore  355»  where 
the  second  error  assigned  was  ^^  That  trespass  did  not  lie 
**  qtuxre  clausumf regit;  because  the  soil  was  not  granted." 
But  all  the  court  held  "  That  it  did  lie;^^  although  they  grant- 
ed, that  the  soil  did  not  pass :  for,  he  who  has  herbagium^ 
pastura^  i^c.  shall  have  trespass  vi  et  armis. 

Per  Cur*  unanimously, 

Let  the postea  be  delivered  to  the  Plaintiff. 


Rex  vers.  Spencer,  Common  Council-Man  of       Wednesday, 
Maidstone.  29Ui  Jan.  1766. 

SIR  Fletcher  Norton^  Mr.  Serjeant  Leigh^  Mr.  Burrell^Mr.  Number  of  elec- 
Ashhurst,  and  Mr.  Dunning,  on  behalf  of  the  defendant,  ^^^^  ^^^^' 
on  Saturday  last  (the  26th  oi  January')  shewed  cause  against  j^^  but^not5ie 
arresting  the  judgment  for  the  defendant,  and  entering  judg-  number  of  the 
ment  for  the  king,  against  the  defendant.  A  rule  to  that  pur-  eligible. 
port  had  been  made  on  Monday  the  11th  of  November  1765,  se^*4  fiiin^*. 
on  the  motion  of  Mr.  Cox;  who  objected  to  the  validity  01*2208. 
the  by-law  imder  which  the  defendant  justified  his  election  6  T.  R.  7oS. 
into  die  office.    He  urged,  that  it  was  a  bad  by-law,  as  it  re-  ^  '^'  ^^'  ^^^• 
strains  and  narrows  the  number  of  electors  without  any  au- 
VoL.  III.  4  G  thority 
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1766.        thority  from  the  charter,  and  even  contraiy  to  it;  wad  with- 

J,       ' —  out  the  consent  of  the  elector^  takes  away  their  ri|^;  and 

^^         is  vague,  indefinite,  and  uncertain;  and  that  such  a  restric- 
SpBNC^a.     ^^°°  ^^  ^^  number  of  electors  can  not  be  allowed  in  the 
case  of  a  common  council-man's  election,  whatever  might  be 
the  case  of  the  election  of  the  principal  officer. 

Sir  Fktchery  having  first  objected  to  the  rule  as  drawn  up^ 
proceeded  to  the  merits;  and  urged,  that  the  prosecutor  oug-ht 
regularly  and  properly  to  have  demurred  to  the  defendant's 
plea:  but  as  he  had  elected  to  plead  to  issue,  he  was  norv 
boun^  by  the  verdict,  and  could  not  have  recourse  to  a  motion 
in  arrest  of  judgment. 

It  was  an  information  in  the  naturie  of  a  quo  warranto  for 
usurping  the  office  of  a  common  council-mian  of  Maidatone. 

The  defendant  justified  under  a  by-law  dated  18  At^ffiUf 
1764,  and  made  by  the  mayor  jurats  and  common  council,  b^ 
virtue  of  letters  patent  of  21  G.  2.  It  t^cites  the  power' givem 
by  the  charter  ^^  For  the  mayor  jui^ts  Bndcommmaky  to  elect 
*^  common  council-men;"  and  recites  '^  That  the  commonaMff. 
^^  were  very  numerous^  and  the  admission  of  them  to  vote  at 
"  the  election  of  common  council-men  had  been  fcMind  by  ck- 
.  ^^  pericnce  to  be  attended  with  many  inconveniences,  and  bad 
^^  from  time  to  time  occasioned  divers  riots  and  disorders  aa4 
^^  great  popular  confusions,  and  had  very  much  disturbed  and 
"  broken  in  upon  the  peace  good  order  and  government  of 
**  the  said  town  and  parish;"  and  further  recites  "  That 
"  such  inconveniences  would  be  likely  to  be  remedied,  if  the 
'  "  right  of  electing  of  the  comm'on  council  were  to  be  con- 

^^  fined  to  the  mayor  jurats  and  common  council,  and  such 
*•  of  the  common  freemen  as  had  eocecuted  parochial  officer  in  and 
^'  ior  the  said  town  and  parish  in  manner  therein  after  men- 
"  tioned:"  and  then  (for  preventing  of  the  like  inconve- 
niences for  the  future,  and  for  the  avoiding  of  poptular  con-  ^ 
fusion  and  disorder  in  the  election  of  common  councilnnen,) 
it  ordains  **  That  upon  every  or  any  fitvre  election  of  a 
^*  common  council-man  or  common  council-men  of  the  said 
'  ^*  town  and  parish,  the  mayor  jurats  and  common  council  for 
''  the  time  being,  of  the  said  town  and  parish,  and  such  of 
*'  the  common  freemen  for  the  time  being,  who  should  reside 
"  in,  and  should  respectively  have  gone  through  and  served  for 
''  the  space  of  one  whole  year  respectively  :A^  sevt:r al  of 

^*'fices    c/ CHURCH-WARDEN    AND  OVERSEER    Oy   THE    POOR, 

.  "  Rr.sPECTiVELY,yir  ihe  said  town  and  parish^  or  the  major 
"  part  of  such  mayor  jurats  common  council-men  and  com- 
"  men  freemen  oualified  as  aforesaid,  should  meet  and 

"  assemble 
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^^assemUe  themaeives  together  in  the  court-hflU  of  the  saicl       1706« 
"  town  and  pari^;  and  being  then  and  there  so  met  and  as*         _ 
"  sembled  together,  the  said  mayor  j  urats  common  council  and 
"  tbmmon  fi^ethen  of  the  Mad  town  and  parish  k^alipied     sp^^cEii 
^  AS  AFORESAID,  Of  the  major  port  of  them  sd  met  suid  as- 
"sembled  together^  should^  by  themsehesy  without   t/te 

"  PRESENCE  0^  concurrence  of  AKY  ofthe  COMMdNALTY  of 

"  the  said  town  and  ptirish,  elect  and  choose  one  or  more  of 
"  the  principal  inhabitants  of  the  said  town  and  parish  to 
"  be  a  common  'council-man  or  common  council-men  of  the 
*'  said  town  and  parish." 

Note;— The  CHARTER  directs  the  nomination  and  elec- 
tion of  common  council-men  to  be  by  the  mayor 
jurats  and  commoWaltt,  and  their  successors, 
^  or  the  majorit)-  of  them,  out  of  the  principal  in- 
habitants ofthe  said  tot^n  dnd  parish. 

Note  also — ^The  new  letters  patent  of  indbrporatioti  beai- 
date  l7th  June^  21  G.  2.  and  incorporate  them 
by  the  name  of  "  M aj'dr  jurats  and  commonal- 
"  ty;"  to  consist  of  a  mayor,  13  jurats  (including 
the  mayor,)  and  4o  ^common  council-men:  and 
power  is  granted  to  the  mayor,  jurats  and  com- 
mon council  to  make  by-laws. 

To  this  by-law  pleaded  by  the  defendant,  the  prosecutor  re- 
plied} Ist.  That  the  common  council  were  not  duly  assem- 
bled; 2dly.  That  they  had  no  power  to  make  such  a  by- 
law: and  issue  was  joined  thereupon.  Both  these  issues  were 
found  for  the  defendant. 

Sir  Fletcher  insisted^  on  his  behalf,  that  the  prosecutor 
could  have  no  more  than  a  rule  to  shew  cause  ^^  Why  this 
''judgment  should  not  be  arrested:^''  whereas  the  present 
rule  is  drawnf  up  Q.ot  only  to  shew  cause  ^^  Why  the  jud^ent 
^should  not  be  arrested;"  but  ako^  why  judgment  should 
not  be  EKTERED  "  For  the  king  against  the  defendant/* 

He  then  answered  their  objections  to  the  by-law :— ^n^mia- 
ing,  1st*  That  corporations  have  incident  power  to  make  by- 
laws. 2dly.  That  that  power  is  lodged  in  the  body  at  large ; 
unless  placed  ejxpressly  elsewhere.  3dly.  Wherever  the  crown 
givts  it  expressly  elsewhere,  the  power  wili  reside  wjiere  the 
crown  haa  vested  it.  4thly*  Wherever  the  power  is  lodged, 
it  is  equally  strong;  it  is  the  legislative  power  of  the  corpora-  ^ 

tion,  and  binds  aU  their  members*  5thly»  A  by-law  may,  to 

prevent 
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1766.       prevent  confusion,  restrain  popular  elections:  it  may  restrain 
■  the  number  of  electors. 


Rex 

g    '^'  The  defendant's  counsel  then  repeated  the  prosecutor's  ob- 

apENCER.    jections,  and  answered  them. 

1st.  It  is  objected,  That  this  is  a  bad  by-law,  because  it  is 
not  warranted  by  the  charter;  which  only  extends  to  cases 
where  penalties  are  annexed;  and  that  the  penalties  must  be 
inflicted  by  the  whole  body. 

Answer— But  the  power  of  making  by-laws  is  one  thing : 
'  the  power  of  annexing'  penalties  is  another.  And  here  the  by- 
law is  a  good  one,  though  it  should  have  no  penalty  annexed 
to  it.  It  IS,  "  To  restrain  the  number  of  electors  to  such  o/" 
"  the  commonalty  as  have  executed  the  office  of  church- 

"  WARDEN  an</ OVERSEER." 

Besides,  the  words  do  not  require  such  a  construction  as 
they  put  upon  them;  for  the  same  persons  are  intended  to  be 
the  makers  of  the  by-law,  and  the  annexers  of  the  penal^. 

However,  the  true  answer  is  "  That  the  by-law  does  not 
"  require  a  penalty:  the  members  are  amovable^  if  they  dis- 
^'  obey  it." 

2dly.  It  is  objected  that  the  by-law  is  contradictory  to  the 
charter,  which  requires  the  election  to  be  by  the  body  at 
large:  so  that  it  is  repugnant  to  the  charter  both  in  letter  and 
spirit. 

Answer — ^The  by-law  is  not  contradictory  to  the  charter: 
for  it  continues  the  election  in  the  same  set  of  persons,  though 
the  number  of  them  is  restrained.  It  is  restrained  to  stich  of 
the  commonalty  as  have  served  parish-offices:  it  has  only  nar- 
rowed their  number;  not  taken  it  from  their  body.  It  remains 
virtually  and  substantially  in  the  same  parts  of  the  corporate 
body. 

3dly.  This  objection  was  split:  and  it  was  ssud,  that  the 
number  of  electors  ought  not  to  be  narrowed  as  to  the  elec- 
tion of  a  common  council-man;  however  it  might  have  been, 
if  it  had  been  the  head-officer. 

Answer — But  the  reverse  bf  this  objection  is  the  truth.  So 
that  the  reasoning  holds  inverted.  [V.  4  Jnst.  48, 49.  4  Sep. 
77.  b.  78.  a.] 

4th  Objection.  That  the  by-law  takes  away  the  power  of 
the  commonalty^  without  the  consent  of  the  commonalty:  and 

the 
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the  case  of  corporatioiis  in  4  Co.  7B.  and  3  Buktr.  71.  the        1766. 
case  of  the  corporation  of  Colchester  is  urged  in  support  of         ^   """^ 
this  objection.  ^ 

Answer— But  wherever  the  power  of  making  by-laws' is     Sp«nc»e. 
lodged,  those  persona  have  the  full  power  of  making  them:  *  „  ,    ^.    , 
and  the  consent  of  the  rest  is  included.*  Which  is  an  answer  r^^l?^^^'^^ 
to  the  Colchester  case  m  3  Bulstr.  71.  And  the  case  of  cor- 273.  Ctic  93. 
porations  in  4  Co.  does  not  affect  this  case.  For  there  fio  by- 
law appeared:  the  judges  were  forced  to  presume  one. 

However,  it  still  rests  virtually  in  the  body  of  the  com- 
monalty, though  restrained  as  to  the  particular  persons. 

They  further  observed,  upon  the  case  of  corporations,  1  Ld.  Ray.  496. 
**  That  as  a  by-law  was  there  presumed;  and  no  particular 
**  clause  in  the  charter  appeared  to  give  a  power  of  making 
"  by-laws;  it  must  be  presumed  to  have  been  made  by  their 
**  incidental  power,  and  consequently  to  have  been  made  by 
"  the  whole  body."  They  also  observed,  that  the  body  at 
large  haviijig  tl^mselves  chosen  the  common  council,  the 
body  at  large  might  be  said  to  have  actually  and  personally 
consented  to  what  these  their  representatives  had  enacted 
into  by-laws. 

5th  Objection.  That  the  by-law  is  vague,  indefinite,  and 
uncertain. 

Answer — Idcertum  eftt^  quodcertum  redA  potest.  And  here 
it  must  appear,  at  the  time  of  election,  who' are  those  sub- 
stantial electors,  who  have  served  public  offices:  they  are 
sufficiently  described  and  defined. 

They  therefore  prayed  that  the  rule  might  be  discharged, 
and  the  judgment  stand. 

Mr.  Morton^  Mr.  Cox^  and  Mr.  Wallace^  contra^  pro  rege. 

They  admitted  Sir  Fletcher  Nortonh-  two  first  positions; 
but  denied  the  third,  together  with  its  consequences:  and 
they  insisted, 

That  the  valuable  franchise  of  a  vote  given  to  ah  individual 
can  not  be  taken  away  without  the  consent  oi  such  individual. 

That  the  power  of  making  by-laws  is  to  be  taken  strictly: 
and  therefore  this  power  to  make  by-laws  shaU  not  be  extended 
further  than  what  appears  to  be  the  manifest  intention  of  the 
charter. 

And 


Digitized  by  VjOOQ IC 


1S!K3  Wiatf  term  6  Geo.  3.  B.  fL 

IfM.  And  that  this  by-law  does  not  only  reitiMB,  but  i9Ca%i» 

" „  rieit  the  mode  of  election  estaUished  bjr  a  charter  nat  ytc  J» 

^*^**        years  old. 

Stav^aa.  jj^^  charter  recites  the  mischief  and  grievaiicea  anisg 
from  disputes  about  elections;  and  was  obtained  npoa  die 
representation  of  the  commonalty.  It  directs,  specifies,  ail 
seules  a  certain  and  indubitable  method  of  election,  that  dbt 
town  may  enjoy  peace  and  quiet.  Then  it  directs  and  s|ie> 
cifies  the  particular  rights^  and  the  persons  who  shafi  hjft 
such  rights;  and  prescribes  the  mode  of  elections  and  the  mode 
of  election  is  directed  and  prescribed,  subsequ&ntfy  to  die 
clause  which  gives  the  power  of  making  by-laws;  add  it  de- 
scribes what  species  of  by-laws  they  are  to  be.  Surehr,  this  is 
a  negative  upon  a  by-law  afterwsuds  made  to  the  cooHaiy 
of  it. 

The  charter  only  intended  to  g^ive  die  select  bcnly  a  power 
to  make  by-laws  for  correcting  offenders,  for  regulating  trade, 
and  matters  of  the  like  kind;  in  short  such  by^lawa  as  mi|^ 
be  enforced  by  penalties;  ru>t  such  as  would  take  emnf  Mr 
rights  of  election. 

And  they  can  make  no  by-laws  but  such  as  are  within  i€ 
power  given  them  by  the  charter.  So  was  die  opinioiiof  ik 
Lord  Chancellor,  in  tite  case  of  Child  v.  IfuAoirs  Boff  Cm- 
pantfy  2  Peere  fVilliams  209. 

The  charter  now  under  consideration  expreadjr  gives  ik 

right  of  election  to.  the  commonaltt^  But  this  by-lav  a^ 

'       tally  alters  overturns  and  changes  the  nature  of  the  ekctioK 

it  takes  it  quite  BWBy  from  the  commomdty,  and  plaeea  it  it 

a  few  housekeepers,  who  hav^  served  certain  parish-oSces. 

They  said,  they  would  not  contend  for  any  diatnctiao  he* 
tween  the  election  of  principal  officers  of  corporations,  aai 
subordinate  ones:  (which  distinction  might  perhiqia  be  aigodL 
for,  from  the  case  of  corporations  in  4  Co.) 

But  certainly,  an  integral  part  of  the  corporation  caa\k 
struck  off:  nor  can  the  makers  of  a  by-law  ^e  the  poweref 
election  from  those  to  whom  the  diarterhaa  gives  it,  ^ 
place  it  in  themselves.  Whereas  here  the  maker*  of  ti»tf- 
law  have,  in  a  great  measure,  placed  the  election  intfaemsdrcfr 
For,  as  the  charter  contains  a  claose  of  neintrpmHitm  as  to  Ac 
c(?tm/^  justices,  the  barrough^jtatieca  have  the  power  of  if- 
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poinftiDg  Qveneers:  ^nd  three  of  these  reduced  electors  are     '  1766. 
hurrou^  justtcet  by  Aeir  office*  j. 

The  power  of  voting  (a  very  valuable  franchise)  can  not  b(  '*'• 

taken  away  without  the  consent  of  the  voters. 

The  king  himself  can  not  take  it  away,  when  he  lias  once 
given  it.  A  man  once  possessed  of  a  franchise  can  not  lose  it 
xvithout  his  ovm  consent.  4  Co.  77.  Le  Case  de  Corporations, 
Bulstr.  71.  The  case  of  the  corporation  of  Colchester ^  Com- 
berb.  316.  Rex  v.  Larwood^  and  1  Salh.  190.  Butkr  y. 
Palmer. 

This  by-law  totally  changes  the  nature  of  the  election:  it  re-  2  T.  R.  459. 
duces  it  from  800  voters  to  ten.  It  varies  and  alters  the  auO' 
lifications  of  the  electors:  it  does  not  only  restrain  tneir 
number. 

This  kind  of  restriction  is  wh^t  this  court  will  never  allow. 
It  is  Barrowed  restrained  and  limited  to  those  very  few  who 
have  served  the  offices  of  ckurch^wardens  and  overseers. 
There  is  a  vast  difference  between  800  commonalty,  and  a 
few  parish-officers;  some  of  which  are  to  be  appointed  by  the 
parson  of  the  parish,  and  others  by  the  corporationjustices. 

Besides,  many  persons^^e  for  these  offices,  and  do  not  ac' 
tualfy  serve  them:  others  aire  privileged  by  their  profitssions; 
others  are  exempted  by  Tyburn-tickets.  Shall  these  persons 
&^^  their  right  of  voting?  This  by-law  flies  in  the  face  of  the 
charter,  and  contradicts  the  king's  intention:  and  it  would  not 
even  answer  the  end  it  professes,  of  avoiding  popular  confu- 
sion and  disorder. 

Upon  tlmis^r*^  argument. 

Lord  Mansfield  said,  he  saw  reason  to  doubt  of  the 
by-law;  and  desired  to  consider  of  it. 

It  is  now  actded,*  **  That  the  number  of  the  electors  may  ^ 
"  be  restrained  by  a  by-law:  but  a  by-law  can  not  strike  <>ffnoV<Mily  iiTthe 
^^  an  integral  part  of  thenv;  neither  can  it  narrow  the  number  case  or  Rex  v. 

"  of  the  persons  out  of  whom  the  election  is  to  be  made.''        Philipi,  mayor 
^  •'  of  Carmarthen, 

(bereaftsr  mentioned,)  but  also  in  a  later  case,  of  Lee  v.  Wallis  et  al*.  27th  January,  1756, 
in  thw  court,  **  That  ft  by4aw  may  narrow  the  number  of  the  eiecton,  bat  not  of  the  eiigibie/* 

The  charter  gives  the  right  of  election  to  the  commonalty. 
The  by-law  restrains  it  to  a  few  of  them;  and  those  few, 
under  a  particular  description,  namely,  such  as  have  been 

church 
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1766.  church"wirdens  and  overseers.  The  corporatioii-justices  ap- 
■  -^— —  point  overseers :  and  several  persons  may  be  exempted  or  ex- 
cused  from  serving  that  office  at  all.  These  persons  would  be 
Spbkcer.  totally  excluded  from  ever  voting.  So  that  some  votes  would 
be  preserved,  of  persons  nominated  by  the  mayor  and  jurats: 
and  others  could  never  vote  at  all.  It  deserves  consideration, 
"  Whether  this  is  a  reasonable  restriction;''  though  this  se- 
lect body  have  a  power  given  them  by  the  charter  to  make 
by-laws. 

Mr.  Justice  Wilmot  inclined  to  think  the  by-law 
unreasonable. 

He  thought,  the  court  ought  to  take  care  that  the  persons 
impowered  to  make  by-laws,  exerted  their  power  in  a  rea- 
sonable manner. 

They  ought  not  to  take  the  power  of  election  from  others, 
and  place  it  in  themselves.  Here,  the  jurats,  i^c.  being  cor- 
poration justices,  have  the  appointment  of  overseers.  Con- 
sequently, this  by-law  puts  it  into  their  power  to  say  who  shall 
be  the  electors.  And,  as  some  of  the  overseers  are  to  be 
named  by  the  parson,  it  so  far  puts  the  election  into  the 
power  of  the  parson:  or,  at  least,  it  may  put  it  into  the 
power  of  other  persons,  not  corporators,  who  may  have  the 
right  of  choosing  church-wardens. 

As  to  the  objection  of  the  want  of  the  consent  of  die  com- 
monalty to  the  by-law— -He  thought  them  as  much  included 
in  and  bound  by  a  by-law  made  by  the  select  body,  to  whom 
the  charter  gives  the  power  of  making  by-laws,  as  if  they  had 
\  actually  given  their  own  consent. 

Mr.  Justice  Yates,  and  Mr.  Justice  Aston  thought  it 
bad.  A  by-law  may  narrow  the  number  of  electors;  not  al- 
tering the  constituent  parts.  But  here  they  have  gone  out  of 
the  charter,  and  imposed  qualifications  not  mentioned  in  it^ 
nor  at  all  connected  with  the  corporation. 

The  commonalty  are,  by  the  charter,  an  integral  part  of 
the  constitution.  And  this  by-law  admits  those  of  them  to 
have  a  vote,  who  have  served  these  offices;  and  eoccbtdes  those 
of  them  who  have  not;  though  some  of  them  may  be  inca- 
.  pable  or  not  obliged  to  serve  them,  and  though  this  qualifi- 
cation has  no  connexion  at  all  with  the  corporation.  And  the 
corporation-justices  have  the  appointment  of  ov«^eers,  in 
their  own  hands. 

In 
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In  the  case  of  Rex  v.  Tucker^  mayor  of  Weymouth — A  by-        1766.* 

lair  by  the  mayor  and  aldermen^  **  That  the  mayor  should        ^^^ 

**  be  chosen  out  of  the  aldermen,"  was  held  bad.  ^ 

Spencer. 

It  was  P.  14  G. 
2.  B,  R.  and  in  l^tmi^  Proc.  1742,  3,  when  the  lords  affirmed  the  judgment  of  tliis  court. 
The  charter  directed  the  election  to  be  made  out  of  four  persons  to  be  nominated  out  of  the 
bur^sses  or  inhabitants  at  targe:  the  by-lam  directed  it  to  be  ntade  out  of^oxxt  persons  to  be 
named  out  of  the  aldermen,  or  at  least  one  of  whom  should  be  an  alderman. 

So  here,  they  have  restrained  the  electors,  not  generally^ 
but  with  such  a  distinction  as  in  effect  places  the  election  in 
themselves. 

Lord  Mansfield  said,  these  observations  struck 
him  very  strong. 

The  by-law  introduces  a  new  description  not  mentioned  in 
the  charter,  nor  at  all  connected  with  their  corporate  charac- 
ter, as  a  qualification  to  enable  them  to  elect;  and  excludes 
such  of  them  from  the  right  of  electing,  as  have  not  this  qua" 
lijication. 

Sir  Fletcher  Norton  observed  that  this  was  new  matter^  as  to 
which  he  had  never  been  heard. 

Lord  Mansfield — You  ought  to  be  heard  to  it. 

Let  it  stand  over  tiU  Wednesday. 

Adjourned  till  Wednesday  the  29th. 

On  which  Wednesday^  th&?9th,  the  counsel  for  the  defen- 
dant. Sir  Fletcher  Norton^  Mr.  Serjeant  Leigh^  Mr.  BurreU, 
Mr.  Ashhurstj  and  Mr.  Dunning j  endeavoured  to  answer  the 
objections. 

It  has  been  objected,  1st.  That  an  integral  i>sirt  of  the  cor- 
poration cannot  be  struck  off;  2dly.  That  the  by-law  places 
the  power  in  themsehefs;  3dly.  That  it  imposes  a  qualification 
not  at  all  connected -wixh  the  corporation. 

First.  The  case  of  corporations  in  4  Co.  77.  b.  78.  a.  is 
an  authority  for  us,  standing  unimpeached:  it  was  there  re- 
solved, "  That  where  the  charter  gives  the  election  to  the 
*^  commonalty,  an  election  by  a  certain  selected  number  of 
"  the  principal  of  them,  commonly  called  the  common  coun- 
"cil,  and  not  in  general  by  all  the  commonalty,  may  be 
"  good."  The  point  about  an  integral  part  of  the  electors 

Vol.  in.  4  H  being 
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1  r66.        being  excluded,  was  not  determined  in  the  case  of  Rex  v» 

-;      j^^'^[         Philltpfi^  in  Carmarthen^  Trin.  1749,  22,  23  6.  2.  B.  R. 

^  that  determination  wiis, '^.That  a  by-law  may  restrain  the 

Spekcer.    "  number  of  the  electors^  but  not  the  number  of  the  objects 

*' of  election/' 

Here,  the  common  council  are  not  a  distinct  integral  part 
of  the  corporation;  for  they  remain  part  of  the  commonalty: 
whereas  in  Carmarthen^  the  common  council  were  chosen 
out  of  the  burgesses^  and  not  out  of  the  commonalty;  and  they 
had  never  been  part  of  the  commonalty.  But  this  corporation 
of  Maidstone  consists  only  of  mayor,  jurats,  and  commonalty. 
Therefore  the  commonalty  are  not  here  excluded:  it  is  only 
a  reduction  of  800  to  a  smaller  number  of  the  sam^  persons; 
which  is  allowable. 

Secondly — ^This  by-law  does  not  put  the  corporation  into 
the  power  of  the  mayor  and  jurats,  as  is  objected.  For, 
whatever  may  be  said  about  the  overseers,  yet  still  the  church- 
wardens may  very  well  represent  the  commonalty:  they  are 
not  chosen  by  the  burrough-justices,  but  appointed  by  quite 
other  persons.  The  43  Eliz*  c.  2.  gives  the  nomination  of 
them  to  the  parish:  the  justices  are,  in  their  case,  only  mini* 
steriaL  Th^  power  of  appointment  of  overseers  is  not  in  them^ 

In  the  case  of  Rex  v.  Justices  of  Dorchester — upon  a  fnan-- 
damus  to  the  justices  "  to  sign  a  rate" — it  was  holden  "  That 
"  their  signing  the  rate  was  a  matter  of  form  only":  they  are 
obliged.xo  sign  it* 

If  this  by-law  had  in  fact  tended  to  place  the  election  in 
themselves^  it  would  not  have  made  it  a  bad  one:  for  the  court 
can  not  get  at  the  fact,  how  far  the  balance  of  influence  is 
altered.  And  they  will  not  presume  any  improper  design  or 
consequence:  so  far  from  presuming  that  they  will  act  wrongs 
it  shall  be  presumed  that  they  will  act  right. 

This  by-law  being  made  by  the  persons  impowered  by  the 
charter  to  make  by-laws,  is  to  be  considered  upon  the  same 
foot  as  if  it  had  been  made  by  the  corporation  at  large:  and 
they  have  a  right  to  restrain  the  number  of  electors  to  any 
number,  how  small  soever.  And  the  ver}''  case  is  put  in  the 
case  of  corporations,  4  Co.  by  way  of  illustration;  it  precisely 
supposes  it.  And  in  that  case,  there  was  a  common  council; 
which  must  have  been  by  charter,  or  at  least  by  prescription. 

Thirdly — As  to  the  objection  "  That  this  qualification 
'*  does  not  at  all  relate  to  theii^  corporate  capacity — ^" 

This 
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This  by-lawis  only  descriptive  of  such  of  the  commonalty  as  1/66. 
shall  have  a  right  to  vote.  It  describes  the  most  substantiftLpi  j^ ^^ 
the  commonalty,  by  their  having  gone  through  these  puDiic  -u, 

offices*    And  surely,  the  by-law  ^vill  not  be  the  worse  for    Spencer. 
superadding  a  qualification.    This  is  not  intrbducing  a  new 
class  of  men  under  this  description:  it  is  only  arestraint  of  the 
^am^ persons,  and  confining  them  to  such  as  are  so  qualified. 

Lord  Mansfield — From  the  cases  cited  or  alluded  ^  '^'  ^-  ^'^^• 
to,  it  appears  to  me,  that  where  the  power  of  making  by- 
laws is  by  charter  given  to  a  select  bodyy  they  do  not  represent 
the  whole  community;  and  therefore  cannot  assume  to  them- 
selves what  belongs  to  the  body  at  large:  but  where  the 
power  of  making  by-laws  is  in  the  body  at  large y  they  may  de-  i  Bac.  Abr.  :\j7- 
legate  their  rights  to  a  select  body ;  who  become  the  repre- 
sentative of  the  whole  community. 

Now  here  the  charter  appoints  the  election  of  the  mayor 
to  be  by  the  jurats;  and  of  the  jurats,  by  the  mayor,  jurats, 
and  common  council-men,  (excluding  commonalty;)  and  of 
Ae  common  council,  by  the  mayor,  jurats,  and  commonalty, 

I  remember,  the  charter  was  much  litigated  at  the  time 
of  passing  it.  And  it  was  matter  of  deliberation,  "  Whe- 
*t  ther  the  power  of  election  should  be  fixed  in  the  body  at 
"  large^  or  in  the  select  body.'* 

I  understand  the  charter  as  if  it  had  said  in  express  words  , 
**  That  the  commonalty  shall  vote  for  themselves^  and  not  be 
"  represented  by  the  common  council." 

It  is  by  no  means  to  be  compared  to  cases  where  there  is  a 
common  council  who  are  supposed  to  have  been  created  by  the 
commonalty y  and  therefore  have  the  original  power  of  the 
commonalty  in  them. 

Here  the-  common  council  is  no  part  of  the  commonalty, 
but  a  distinct  body.  They  are  constituted  eo  nomine^  as  com- 
mon  council-men;  which  is  an  office  for  life.  i 

This  alone,  would  be  d  sufficient  objection  to  the  by-law. 

But  further,  they  have  here  confined  the  qualification  to 
what  does  not  relate  to  or  concern  the  corporation;  to  having 
been  church-wardens,  persons  appointed  annually  by  the 
parson;  or  overseers,  persons  nominated  by  the  justices. 

This 
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1766-  This  is  an  abuse  of  their  power,  for  the  private  benefit  of 

Rex         thpse  that  have  exercised  it. 

I  am  therefore  clearly  of  opinion  "  That  it  is  a  null  and 
"  void  by-law."  . 

Mr.  Justice  Wilmot  declared  himself  of  the  same 
opinion. 

The  true  test  of  all  by-laws  is  the  intention  of  the  crown  in 
granting  the  charter,  and  the  iipp^rent  ffood  of  the  corporationm 
And  upon  this  principle  stands  the  powt.r  of  controlling  by  a 
by-law  the  words  of  a  charter,  as  far  as  relates  to  the  distinc- 
tion between  narrowing  the  number  of  electors^  and  narrow- 
ing the  number  of  those  out  of  -whom  the  election  is  to  be 
made.  A  by-law  may  restrain  the  number  of  the  electors:  but 
it  cannot  narrow  the  objects  of  election.  The  former  tends  to 
avoid  popular  confusion  and  riot:  but  that  reason  does  not 
apply  to  the  objects  of  election.  This  was  setded  in  the  Car- 
marthen  case  [Rex  v.  Phillips^  jwu  mayor  of  Carmarthen^ 
^rin.  ir49,22,23G.2.jB.^.]and  it  was  diere  holden,  "That 
"  a  by-law  can't  exclude  an  integral  part  of  the  electors.** 

I  do  not  say,  that  any  integral  part  is  here  struck  off: 
which,  I  think,  could  not  be  done* 

But  a  qualification  is  required,  which  is  neither  mentioned 
in  the  charter,  nor  at  all  connected  with  their  corporate  cha- 
racter. The  charter  says  the  election  shall  be  by  the  mayor 
jurats  and  commonalty*  The  by-lcnv  says  it  shall  be  confined 
to  the  mayor,  jurats,  and  common-council^  and  such  of  the 
commonalty  as  shall  have  served  the  offices  of  church-warden 
and  overseer  of  the  poor  for  one  whole  year. 

The  charter  having  named  the  common  council  shews 
that  they  were  meant  to  be  a  distinct  body  or  class.  No  by- 
law-could have  confined  it  to  the  common  council  aJone:  nei- 
ther can  a  by-law  confine  it  to  such  of  the  commonalty  as  are 
under  such  a  qualification  as  is  here  required. 

The  crown  have  added  no  qualification  to  the  votes  of  the 
commonalty.  The  by-law .  cannot  superadd  a  qualific«ition 
when  the  crown  have  not;  and  which  has  no  relation  to  or 
connexion  with  their  corporate  character  luid  capacity.  It  is 
in  the  teeth  of  the  grant. 

Besides, 
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Besides,  this  is,  in  effect,  putting  the  power  in  themselves:       ^7M» 

for  they  have  the  nomination  of  overseers.    The  church-  .     j^^^ 
wardens  are  not,  indeed,  appointed  by  themselves:  but  they  ^^ 

are  appointed  by  strangers  to  the  corporation.    The  makers  Spbhcbr. 
of  the  by-law  had  no  right  to  impose  such  qualifications. 

Therefore  this  by-law  is  void.  It  not  only  restrains  the 
number  of  electors,  but  imposes  qualifications  contrary  to  the 
intention  of  the  charter.  Therefore  it  is  not  justified  by  the 
case  of  corporations  in  4  Co.  77^  78. 

Mr.  Justice  Yates — Corporations  cannot  make  by- 
laws contrary  to  their  constitution.  If  they  do,  they  act 
without  authority.  This  by-law  is  made  by  the  mayor,  ju- 
rats, and  common  council;  to  whom  the  power  of  making  by- 
laws is  given  by  the  charter. 

The  common  council  can't  b^  considered  as  the  represen- 
tatives of  the  whole  body  of  the  commonalty. — ^The  common 
council  mentioned  in  this  charter,  are  plainly  a  distinct  body 
from  the  commonalty. 

This  by-law  was  not  actually  made  by  the  whole  body. 

The  Carmarthen  by-law  was  supposed  to  be  a  by-law  made 
by  the  whole  body:  so  was  the  case  of  corporations  in  4  Co. 
whereas,  here,  the  mayor,  jurats  an?l  common  council, 
(which  common  council  are  a  distinct  body  from  the  com- 
monalty,) make  the  by-law,  and  place  the  election  ^n  the 
mayor,  jurats  and  common  councily  together  with  a  part  of 
the  common  freemen. 

This  part  of  the  by-law  I  therefore  hold  to  be  unreasonable, 
illegal,  and  bad. 

Then  as  to  that  part  of  it  which  imposes  the  qualification 
upon  the  freemen — It  requires  from  the  electors  appointed 
by  the  charter,  a  qualification  not  mentioned  in  the  charter; 
the  hnving  executed  quite  dbtinct  offices,  not  at  ail  connected 
with  the  corporation.  I  can  not  conceive  that  even  the  whol^ 
body  could  have  thus  varied  an  essential  part  of  their  consti- 
tution. 

These  officers  (church- wardens  and  overseers)  are  alien 
to  the  corporation;  and  depend  upon  the  will  of  others,  and 
pardy  upon  the  nomination  of  some  of  the  very  makers  of 
the  by-law. 

Tne  by-law  is,  in  my  opinion,  clearly  void. 

Mr. 
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Mr.  Justice  Aston — ^The  common  council,  though 
"part  of  the  corporate  body,  are  a  distinct  class  from  the  com- 
monalty: they  are  part  of  the  select  body  to  whom  thfc 
power  of  making  by-laws  is  given.  A  by-law  may  narrow 
the  number  of  the  same  electors:  but  it  can  not  transfer  the 
right  of  election  to  different  persons. 

There  was  no  common  council  distinct  and  as  a  select 
body,  either  in  the  Carmarthen  case,  or  in  the  corporation 
case  in  4  Co.  77*  b:  therefore  they  remained  as  part  of  the 
general  body:  here,  they  are  a  distinct  class. 

The  intention  of  the  whole  charter  is  to  be  considered  in 
the  construction  of  it. 

You  can  not  change  the  right  of  the  electors  from  one 
body  to  a  different  body,  or  intermix  other  persons  with  diosc 
who  have  the  right  in  them.  ^ 

This  by-law  is  a  manifest  scheme  of  the  makers  of  it, 
to  put  the  ppwer  of  election  in  themselves. 

And  the  qualification  here  annexed  is  a  suspension  of  their 
right,  till  they  shall  have  served  these  offices,  respectively, 
fot  a  whole  year:  so  that  it  is  a  suspension  for  ^wc  years, 
at  the  least.  There  is  no  end  of  qualifications  of  this  sort. 

It  is  a  bad  by-law. 

The  by-law  being  thus  holden  to  be  bad,  the  judg- 
ment was  ARRESTED.  And  the  court  declared, 
that  there  ought  to  be  n^  costs  of  the  trial  or  mo- 
tion, on  either  side. 

V.  post.  p.  2204.  Rex  v.  Cutbush,  30th  Aprilj  1768. 


Saturday*  1 
Feb.  176d 


Rex  vers.  Inhabitants  of  Silchester. 

This  case  is  already  in  print.  It  is  abridged  in  the  table. 
See  it  at  lar^^e  in  my  Settlement  Cases,  No.  176.  pa. 
551. 

Fotterel 
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FottCFCl  vers.  Philby.  Monday,  3  Feb. 

1766. 

MR.  Stowe  shevftd  cause  against  the  defendant's  being  if  committitur 
discharged  out  of  the  custody  of  the  marshal;  a  rule  is  not  eutcred 

for  that  purpose  havinc:  been  made  on  Sir  Fletcher  Norton* s^^^,^^^^^*^^}^ 
*^     *^  ^i      r  n    ®.       r    ^      •  two  terms,  pn- 

motion,  upon  the  foUowmg  fact,  vtz.  soner  is  intiUed ' 

to  his  discharge. 
A  committitur  m  execution  was  entered  m  the  marshal  s  See  1  East  405. 
book:  but  no  committitur -piece  was  filed;  nor  was  the  com-2  Stra.  1215. 
mittitur  entered  on  record  within  two  terms. 

In  2  Strange  1215.  Umvin  v.  Ktrchoffe — ^The  court  held 

"  That  the  committitur  must  be  actually  entered  *  on  record*  V.  Post 

"  before  the  end  of  the  second  term."  ^^^'J^t"^^:^  v. 

Forth  Esq;  B. 

Here  is  no  entry  of  the  defendant's  commitment  on  the  1V7V  xrm  ^13 
roll;  nor  any  committttur-piecd  Jiled^  to  authorize  it's  being g. 3.  accoi^. 
BO  entered  on  record. 

Therefore  Sir  Fletcher  prayed  that  the  rule  might  be  made 
absolute  for  discharging  the  man:  and 

The  RULE  was  made  absolute  accordingly. 

Rex  vers.   CrOOkeS.  Wednesday's. 

Feb.  1766. 

THE   Court  refused  to  quash  upon  motion  an  indict-  court  refused 
ment  found  at  the  quarter-sessions  for  selling  by  false  to  quash  upon 
•weights;  though   Mr.  Wallace  made  two  objections:  t^fe.  motion,  indict- 
1st.  That  the  charge  was  "  That  the  flour-scale  was  the  JJ^^iOse  weigSS. 
"  lighter";  from  whence  he  inferred  that  the  defendant  must 
injure  himself  not  his  customers  who  bought  flour  of  him:        • 
2dly.  That  the  charge  was  only  of  selling  by  those  false  scales,  ' 

generally^  not  saying  where;  so  that  it  did  not  appear  that  the 
offence  was  committed  within  the  jurisdiction  of  the  justices. 

The  Court  said  they  were  npt  obliged  to  quash 
on  motion:  and  as  this  was  an  indictment  for  such  an  offence, 
they  might  demur  to  it.*  •  They  after- 

wards refused 
to  quash  upon  motion^  an  indictment  for  selling  coab  by  false  measure.  Rex  v.  Osbon; 
Monday,  28th  April  1766. 

Motion  denied. 

Regula 
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1766. 
Thursday.  6  Rcgula  gcncralis. 

Feb.  1766. 

AU  enlarged      T    ORD   MANSFIELD  mentioned  and  declared  tlutt 
rules  to  a  subse-  JLi  the  court  was  come  to  a  resolution-^— 
quent  term  to 

be  fixed  to  sob-  That  every  rule  which  shall  be  enlarged  to  the  next  sub-- 
^reU\  anS'co-  sequent  term,  shall  be  fixed  to  a  particular  peremptory  day^ 
pies  thereof  to  ■  within  the  first  Jive  days  of  such  subsequent  term;  namely, 
be  j^Ten  the  the  first  five  to  be  appointed  for  the  first  day;  die  next  five, 
i^fS^\*hebjr  *^^  *^  second  day;  the  next  five,  for  the  diird  day;  the 
sinning  of  every  ^^^  ^^^9  ^^^  ^^  fourth;  the  next  five,  for  the  fifth;  and 
term.  then  round  again,  in  addition  to  each  day;  and  shall  be 

called  by  the  oflScer,  after  the  whole  bar  shall  have  moved. 

'  His  lordship  observed  that  this  will  be  a  very  great  con- 
venience to  the  gentlemen  at  the  bar,  especially  those  who 
are  in  great  business;  as  they  will  know  when  to  be  ready 
and  prepared,  by  being  apprized  of  the  exact  time  when  the 
motions  are  to  come  on;  and  also  to  the  attomies,  who  will 
then  know  with  certainty,  -when  to  attend  their  motions,  and 
not  be  obliged  to  attend  from  day  to  day  at  an  absolute 
uncertainty  when  they  may  chance  to  be  heard. 

Whereupon,  I  -took  the  liberty  to  mention  to  the  court, 
how  very  proper  and  convenient  this  regulation  would  be  in 
another  respect  also,  viz.  in  saving  expence  to  the  suitors  of 
the  court:  for  that  the  bills  of  costs  which  came  before  ^c 
for  taxation  were  at  present  ftdl  of  numerous  charges  for 
attending  motions  for  a  great  many  days  together;  upon  all 
which  days  they  alledged  that  they  had  actually  and  neces- 
sarily attended;  the  truth  of  which  assertions  it  was  almost 
•  impossible  for  me  to  judge  of,  and  consequently  to  know  how 
many  attendances  it  was  reasonable  to  allow  them  for. 

Lord  Mansfield  mentioned  this  to  the  bar,  and  said 
that  in  this  respect  also,  it  would  be  a  great  convenience  to 
the  attomies  as  well  as  the  client,  for  that  it  was  not  worth 
their  while  to  attend  here  several  daj's  at  an  uncertainty,  for 
the  common  fee  allowed  for  an  attendance;  and  by  this  re- 
gulation, the  particular  day  will  be  punctually  ascertained.' 

Master  Owen  informed  his  lordship  (which  he  also  men- 
tioned to  the  bar)  that  it  would  be  still  more  advantageous  to 
the  attomies  on  the  civil  side:  as  he  never  allowed  them  any- 
more than  one  attendance,  be  their  actual  attendances  ever  so 
many. 

Lord 
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Lord  MANfiftEit)  added  a  <firection,  "That  after  1766. 
^  every  term,  there  be  a  &3t  made  out,  and  fixed  uj>  in  the 
•'offices,  both  on  the  crown  and  civil  side,  of  the  rules  so  en- 
^  larged,  and  the  particular  days  when  the  respective  motions 
^*  are  to  come  on:  and  that  a  copy  of  such  lists  be  delivered  to 
**  the  jad)g;es  respectively,  the  day  befiore  thfe  beginning  of 
"  every  term.'' 

MfiMomAirD0M-*-The  next  day  (Friday  the  7th 
oi  Fehruary)  at  the  sitting  of  the  court — 

Lotd  MaiIsfieLd  spoke  to  both  the  clerks  of  the 
rules^  and  told  diem  that  instead  of  going  on  with  five  causes 
for  five  days,  and  then  roiind  again,  (which  would  overload 
those  five  first  days,)  it  would  be  better,  and  he  accordingly 
directed,  that  the  method  should  be  as  follows,  viz.  '•  To 
**  appbitlt  iStit^rst  Jive  enlarged  rules  (either  on  the  criminal 
**  or  civil  side  of  the  court,  as  they  might  happen,)  for  the 
^^Jirst  day  of  the  next  term;  die  second  five^  for  the  second 
"  day  of  It;  the  third  Jive  for  the  third  (i^ky;  and  so  on,  toties 
"  qitottes^  to  the  6tii,  7th,  8th,  9th,  10th  and  following  days  of 
"  such  subsequent  term,  without  returning'  back  at  all  to 
« the  first  day." 

N.  B.  All  attorney  now  present  in  the  court,  declared 
publicly,  upon  his  cause  being  put  oflf  till  to- 
morrow, **  That  he  had  attended  it  fourteen 
"  days,  but  had  not  been  able  to  get  it  on;'*  some 
or  other  of  the  counsel  concerned  in  it,  being 
either  absent  or  otherwise  engaged. 

This  rule,  and  the  appointment  of  particular  days  for 
special  modons,  have  had  a  wonderful  eflTect. 

Formerly,  no  rule  to  shew  cause  came  on,  till  it  was 
moved  by  counsel:  and  no  counsel  might  move  oftener  than 
once.  Matters  of  the  most  consequence  and  greatest  length 
were  postponed.  The  leading  counsel  could  keep  back  what 
they  pleased.  Business  was  thrown  off  to  the  end  of  the 
term;  and  so  great  a  load  upon  the  last  day  of  it,  that  though 
the  court  sat  till  midnight  or  later,  nodiing  long  could  be 
gone  into,  but  was  of  course  adjourned  till  the  next  term;  and 
with  a  litde  management,  (where  delay  was  wished,)  from 
term  to  term.  Bat  now^  though  the  business  is  greatly 
increased,  and  increases  daily,  the  whole  is  gone  throurfi 
widi  case;  the  counsel  know  what  to  be  prepared  upon;  the 

Vol.  III.  4 1  attomies 
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1 766*  attomies  know  when  tq  attend;  and  every  possibiKty  of  af- 
fected  delay  is  cut  ofF:  no  body  attempts  it:  because' they 
know,  it  would,  be  in  vain* 


Saturday,  8  Feb.  Hcmaman  vers.  Bawdenet  al'.  Executors  of  Ford. 

1766. 

The  wages  of  a  rr^  jjjs  was  an  action  by  a  sailor  for  wages  in  a  voyage  "  to 

able  7Si^*^      1  ''Newfoundland;  and  from  thence,  to  Spain  or  Portugal, 

lost  or  taken  be-"  or  some  port  in  the  Mediterranean.'^^ 

fore  the  end  of 

*A  KKl^r^iK..      A  verdict  had  been  mven  for  the  defendant:  and  the  judge 
Abbott  on  Snip-  .-.-       _.        ^,,\°  t         «••«<«  ^  r 

ping  370.  (Mr.  Justice  Gould)  gave  the  plamtiiF  leave  to  move  for  a 

new  trial,  without  payment  of  costs;  upon  a  question  which 

arose  at  the  trial. 

,  The  question  was  "  Whether  the  sailors  in  such  voyages 

"  are  intitled  to  their  wages,  at  Newfoundland^  or  not  tUl  the 
"  ship's  arrival  at  the  j&or^  of  delivery  ofthefish.^^ 

The  contract  was  "  That  the  wages  should  be  paid  at  that 
"  port  at  which  such  wages  were  usually  duc**^ 

The  fact  was  "  That  this  ship  was  taken,  after  its  arrival 
"^at  Placentia  in  Newfoundland;  and  upon  its  voyage  from 
"  Newfoundland  to  it's  port  of  delivery  of  the  fish. '  \ 

It  was  insisted  on  the  part  of  the  defendant,  that  in  the 
course  and  nature  of  this  particular  trade  to  Newfoundland 
iorfish^  the  whole  is  considered  as  one  entire  voyage ;  and  is 
not  understood  to  ht  finished,  till  the  ship's  arrival  at  the  ^r^ 
of  delivery  of  the  fish:  though  they  admitted  that  ih^  general 
rule  in  other  voyages,  was, "  That  the  wages  are  due  upon  the 
"  ship's  arriving  at  ii*s  first  port  of  destination  or  delivery." 

Contra — for  the  plaintiff,  it  was  denied  that  this  is  the 
course  or  custom  in  those  Newfoundland-yoysiges:  unless  it 
bG  particularly  specif  ed  in  the  contract:  which  the  plaintiff's 
counsel  said,  was  usually  done^whtn  this  was  intended  by  ihe^ 
parties. 

They  argued,  i\\2it  freight  is  die  mother  of  wages;  and  that 
the  quantum  of  the  freight  is  quite  immaterial. 

Here,  no  such  custom  as  is  alledged,  has  been  proved. 

Indeed,  a  special  contract  may  control  a  general  law:  but 
this  contract  does  not  do  so.  Nor  can  the  opinion  of  two  or 
three  witnesses,  or  even  of  ibajuryy  establish  it  as  a  custom. 

And 
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And  it's  being  usually  inserted  in  the  contract,  proves        1766. 
**  That  there  is  no  such  general  custom."  Hernama 

Lord  MANsriELD—It  depends  upon  a  matter  of/ir^,^        ^*        , 
whether  this  case  is  within  the  general  rule  of  law :  which 
matter  of  fact  is  "  where  the  Jirst  place  or  port  ^delivery, 
"  upon  this  voyage  or  contract,  is.'' 

It  is  a  voyage  from  Barnstaple  to  Portugal  or  Spatn^  or 
other  Port  in  the  Mediterranean^  taking  in  a  cargo  of  fish  at 
Newfoundland.  And  so  is  the  very  contract  itself:  which  de- 
scribes it  as  one  single  voyage;  which  is  to  end  either  in  Spain 
or  Portugal  or  some  port  in  the  Mediterranean^  at  the  elec- 
tion of  the  freighter. 

And  the  ship  was  lost  before  it  arrived  at  its  port  of  delivery. 

Therefore  the  verdict  is  right. 

Mr.  Justice  Wilmot  concurred.  Newfoundland  is 
NOT  the  delivering  port;  but  the  loading  port:  there  the.  cargo 
is  to  be  put  on  board;  which  cargo  is  to  produce  the  proft  of 
the  voyage. 

This  is  a  contract  for  a  voyage  from  Barnstaple  to  some 
port  in  Spain  or  Portugal^  or  some  port  in  the  Mediterranean y 
going  round  by  Newfoundland. 

Mr.  Justice  Yates  concurred.  'Tis  aU  one  entire 
voyage.  The  fish  is  the  only  lading  of  the  ship :  no  matter 
where  taken  in.  And  the  ship  was  lost  before  it's  arrival  at 
die  port  of  delivery.  As  the  freighter  lost  his  cargo,  the  ma- 
riner ought  to  lose  his  wages.  The  verdict  is  rigKt. 

Mr.  Justice  Aston  declared  himself  to  be  of  the  some 
opinion* 

The  postea  was  ordered  to  be  delivered  to  the  defendant. 


Benson  vers.  Sir  Thomas  Frederick  Bart. 

LORD  MANSFIELD  reported  the  evidence  given  upon  to*^uaJh  writot 
a  writ  of  inquiry  which  had  been  executed  before  him;  inquiry,  on  ac- 

and  upon  which,  150/.  damages  had  been  given.  count  of  exces- 

*  "  "  8ive  damages, 

though  the 
court  acknowledged  them  to  be  so,  from  the  peculiar  circumstances  of  the  case. 

It 
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1  f 66«  It  was  sin  action  brought  ag^tii^t  the  defei^dfiM::,  who  ^as 

Z  =~"  colonel  of  the  Middlesex  militia,  for  ordering  the  pkuntiff, 

who  was  a  common  man  therein,  and  had  a  furlough  from 

Sir  TijoHAS  ^^  major,  to  he  atripped,  and  to  receive  20  lashes  fiom  two 

Fredekick.  drummers. 

Mr.  Morton  had  moved  to  $et  a$ide  this  verdict,  for  ex- 
CESsivENEss  of  damages;  and  had  obtained  a  rule  to  shew 
'  cause. 

'   The  counsel  on  both  sides  left  it  upon  his  lordship's  report. 

Lord  Mansfield  said,  he  had  no  doubt  but  diat  it 
might  be  right  to  give  an  opportunity  of  reconsideriog  ver- 
dicts where  excessive  damages  had  been  given. 

But  in  the  present  case,  he  was  not  dissatisfied  widi  die 
verdict:  for  Sir  Thomas  had  manifestly  acted  a^hitn^y, un- 
justifiably and  unreasonably.  He  had  ordered  this  innocent 
man  to  be  flogged  fthough  unjusjtjy  a»d  improperly,)  merely 
out  of  spite  tohis  major;  because  the  ma^  {Spinnage^  who 
gave  the  man  the  furlough,  had  offendeu  him :  in -which  he 
acted  malo  animo^  and  out  of  mere  spite  and  revenge.  And 
the  man,  though  not  much  hurt  indeed,  was  scandalized  anid 
'  disgraced  by  such  a  punishment.  The  defendant  is  a  man  of 
such  substance  as  to  be  very  able  and  sufficient  to  pay  this  sum; 
and  could  only  save  a  part  of  it  by  havmg  a  new  writ  of  in- 
quiry, if  we  were  to  direct  one.  His  lordship  apknowledged 
that  he  thought  the  damages  were  very  great,  and  beyond  the 
proportion  of  what  the  man  had  suffered:  aid  yet,  under 
the  whole  circumstances  of  the  case,  he  was  not  for  granting 
«    a  new  trial. 

Mr.  Justice  Wilmot  concurred;  and  observed,  that 
it  was  rather  owing  to  the  lenity  of  the  drummers  than  of  the 
colonel,  that  the  man  did  not  suffer  more*  Therefore,  though 
he  had  no  doubt  but  that  the  ctourt  might  lool^  upon  these  da- 
inages  to  be  too  high,  in  a  common  and  ordinary  case,  and 
had  power  to  set  aside  the  verdict  and  award  a  new  writ  of 
inquiry-;  yet  as  in  this  case,  the  defendant  had  acted  very  ar- 
bitrarily, and  was  well  able  to  pay  for  it,  he  did  not  think  the 
court  were  obliged  to  set  aside  the  verdict  that  the  jury  had 
found. 

Mr.  Justice  Aston  concurred.  He  was  very  full  in 

vindicating  the  discretion  of  the  court  to  grant  new^  trials, 

even  when  the  damages  were  ideal;  and  cited  the  case  of 

•  V.  ante,  pa.     *  J^Tood  v.  Gunston.  But  as,  in  the  present  case,  the  defend- 

^'^-  -  ant  had  acted  very  arbitrarily  and  unjustifiably,  and  under 

the 
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the  circuTttstiuices  that  appei^ed  upon  the  report,  he  did  oot       t766. 

think  this  to  be  a  proper  occasion  for  the  court  to  set  the  ver-  — T — ~ 

dictaside.  BaitsoN 

V, 

Per  Cur*  unanimously,  Sir  TkoaIas 

Fredbrick. 
Rule  discharged* 

Hesketh  Ders.  Braddock.  Tuesday,  ii 

•    Feb.  1766. 

THIS  was  a  writ  of  error  from  the  great  sessions  for  the  By-law  in  re- 
count of  Cheater;  who  had  reversed  the  judgment  f^''**"'^*^^"^^*^ 
of  theportmotc  court  of  the  city  of  Chester,  in  an  action  oftherelTe  a*cus- 
debt  brought  there  for  recovering  a  penalty  of  five  pounds,  torn  to  support 
upon  a  by-law  made  by  the  corporation  of  the  city  of  Chester •  >^ 
The  breach  of  the  by-law  was  assigned  in  the  defendant's 
keeping  an  open  shop,  and  exercising  ^e  trade  of  a  grocer, 
within  the  said  city,  diough  he  was  not  a  freeman  of  the  city* 

The  original  action  was  brought  by  Peter  Ellames  and 
Henry  Hesketh  the  treasurers  of  Chester,  in  the  said  court 
holden  before  the  mayor  called  the  portmote  court;  and  judg- 
ment was  there  given  for  the  plaintiffs:  after  which  judg- 
ment, Peter  Ellames  died* 

The  declaration  states  an  ancient  custom,  "  That  no  per- 
"  son  whatsoever,  not  being  free  of  the  said  city,  might  or 
^^  ought  to  sell  or  put  to  sell  any  wares  or  merchandizes 
^  within  the  city  or  the  liberties  diereof  by  retail;  or  keep 
^^  any  open  or  inner  or  other  place  or  room  for  shew  sale  or 
^^  putting  to  sale  of  any  wares  or  merchandizes  by  retail;  or  . 
"  to  use  or  exercise  any  art,  occupation,  mystery  or  handi- 
"  craft  within  the  same  city;  the  time  of  the  fairs  excepted.'* 
Then  it  states  a  custom  ^^  That  the  mayor  aldermen  and  com- 
^^  mon  co\»ncil  might  ordain  fit  remedy  for  any  customs  that 
"might  seem  difficult  or  defective;  or  if  any  things  newly 
^^  arising,  where  remedy  before  was  not  ordained,  should  need 
^'  amendment*^' 

Then  the  declaration  states,  that  at  a  common  council liol- 
den  on  26th  September,  9  G.  2.  before  the  mayor  £5?c.  duly 
assembled  according  to  the  aforessud  custom  iifc*  a  by-law 
was  made,  **  That  no  person  whatsoever,  not  being  free  of 
"  the  said  city,  should,  at  any  time  after  the  feast  of  St. 
*'  Michael  the  Archangel  then  next  ensuing,  by  any  way, 
"  colour  or  means  whatsoever,  either  direcdy  or  indirectly, 
"  by  himself  or  any  other,  shew  sell  or  put  to  sale  any  wares 
*'  or  merchmidizes  whatsoever,  by  retail;  or  keep  any  shop 

"or 
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**  or  other  place  whatsoever,  inward  or  outward,  for  shew 
"  **  sale  or  putting  to  sale  any  wares  or  merchandizes  whatso- 
**  ever,  by  way  of  retail;  or  use  any  art,  trade,  occupation, 
**  mystery  or  handicraft  whatsoever,  within  the  said  city  or 
"  the  liberties  or  suburbs  of  the  same,  (the  time  of  fairs  in  the 
**  said  city  excepted;)  upon  paiti  to  forfeit  the  sum  of  five 
"  pounds  &?c.  to  be  recovered  by  action  of  debt,  bill  or 
**  plaint,  to  be  prosecuted  in  the  name  of  the  treasurers  of 
*'  the  said  city,  in  the  abovementioned  court  of  portmote^  to 
*'  be  held  before  the  mayor  £s?c.  &?c«  with  costs  of  suit;  and 
"  that  (after  the  costs  of  suit  had  been  deducted,)  one  third 
"  part  of  such  forfeiture  should  be  distributed  among  the  pri- 
"  soners  in  the  North-Gate  gaol  of  the  said  city;  and  ano- 
"  ther  third  part  should  be  paid  to  him  or  them  who  should 
"  first  give  information  of  such  offence." 

Then  the  declaration  assigns  the  breach,  as  is  abovemen- 
tioned. 

The  defendant  pleaded  "  Nil  debet:'*^  and  issue  was  joined 
thereon;  and  a  venire  awarded  to  the  sheriffs  of  the  city  of 
Chester.  * 

The  defendant,  on  the  return-day  of  the  venire^  challenged 
the  array  of  the  pannel^  because  it  was  arrayed  and  made  by 
the  SHERIFFS  who  were  citizens  and  freemen  of  the  said  city. 
Wherefore  he  prayed  "  That  the  said  pannel  might  be 
''  quashed.'' 

To  this  challenge  of  the  array  of  the  pannel,  the  plaintifis 
demurred^  And  the  defendant  joined  in  demurrer.  After 
which  joinder  in  demurrer,  the  record  immediately  proceeds 
thus — "  And  hereupon,  it  is  judicially  taken  notice  of,  by  the 
'*  said  court  here  [the  portmote'CowYt]  and  is  known  to  the 
'*  same  court,  that  by  the  custom  and  constitution  thereof  and 
"  of  the  city  aforesaid,  no  person  or  persons  can  or  ought  to 
**  array  the  pannel  of  any  jury  within  the  jurisdiction  of  the 
"  said  court  or  in  any  civil  suit  within  the  said  city,  other 
**  than  the  sheriffs  of  the  city  for  the  time  being,  or  one  of 
"  them,  or  (by  reason  of  any  default  in  the  said  sheriffs)  the 
**  coroners  of  the  said  city  for  the  time  being,  or  one  of  them; 
*'  and  that  by  the  custom  of  the  said  city  from  time  immemo- 
"  rial,  no  person  or  persons  can  or  ought  to  be  sheriffs  or  co- 
"  roners  6f  or  within  the  said  city,  but  citizens  and  freemen 
"  of  tlie  same  city." 

The  record  then  states  the  judgment  of  the  ^or/mo/^-couit, 
"  That  the  said  challenge  of  the  defendant  to  the  said  array  of 
**  the  said  pannel  be  disal'o%ved;  and  that  xhts?i\A  panneloi  the 
**  aforesaid  jun- so  arrayed  as  aforesaid,  be  alloxved<ind taJ^en.^^ 

Then 
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Then  the  record  goes  on  and  states  that  the  defendant,  ore       1/66* 
tenus  in  open  court  challenged  the  polls;  because  the  jurors    n^^j^j^^u 
and  each  of  them  were  citizens  and  freemen. 

This  challenge  was  also  disallowed  by  the /p^r^m^f ^-court: 
and  thereupon  the  issue  was  tried;  and  a  verdict  found  for 
the  plaintiff;  and  judgment  accordingly. 

A  writ  of  error  was  then  brought  in  the  court  of  great  ses- 
sions: and  the  judgment  of  the  J}ortmote^oart  was  reversed 
there.  Upon  which  judgment  ol  reversal,  the  present  writ  of 
error  was  brought  here. 

On  Tuesday  the  28th  of  January  last,  this  case  was  argued 
by  Mr.  Davenport  for  the  plaintiff  in  error,  (who  was  also 
the  original  plaintiff  below;;  and  Mr.  Ashhursty  for  the  de- 
fendant, who  was  the  original  defendant  below.) 

.    Mr.  Ashhurst  declaring  that  he  did  not  mean  to  dispute  the 

custom^  nor  the  ^by'law^  nor  the  form  of  the  declaration;  but  •  It  had  teen 

chiefly  objected  to  the  interest  of  the  sheriffs  2xA  jurors.   «*^4fu  *f  ^u^^^^' 

'*  law  was  a  bad 
''one;  and  that  even  the  custom  itself,  upon  which  it  was  founded,  was  a  bad  custom;  in 
'*  as  much  as  it  appeared  thereby,  that  none  could  array  the  pannel  but  persons  who  were  ^ 
**  themselves  freemen." 

]Vf  r.  Davenport  applied  himself  to  answer  that  objection. 

It  was  in  the  portmote-court  objected,  on  the  part  of  the 
defendant,  "  That  the  sherifis  and  jurors  were  citizens  and 
^freemen  of  the  city  of  Chester.^'* 

He  first  cited  Co.  Litt.  156,  157.  And  then  endeavoured  to 
shew  that  the  sheriffs  were  either  not  interested  at  all;  or 
if  at  all,  at  least  in  so  small  and  trifling  a  degree,  that  it  could 
be  no  objection  to  their  returning  the  venire:  and  that  the 
interest  of  the  jurors  was  likewise  either  none  at  all,  or  not 
sufficient  to  ground  the  least  suspicion  of  bias  upon.  Ipdeed, 
the  objection  does  not  lie  at  all  against  such  of  the  freemen  as 
are  not  traders. 

One-third  part  of  this  penalty  is  to  be  given  to  the  prison- 
ers; one-third  to  the  informer ;  and  one-third  is  unappropri- 
ated :  the  freemen  have  no  benefit  in  it,  as  such.  If  they  had, 
it  would  not  be  a  sufficient  objection:  as  appears  by  2  Lev. 
231.  Rex  v.  Mayor y  Citizens  &?c.  of  London. 

Admit- 
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AdmUting  "  That  there  may  be  a  emaU  remote  hilelfest^—- 
"dte  case  of  B€dl  and  Bostock  lii  1  Strange  57S.  shewB  that  a 
person,  though  in  some  degree  interested,  may  yet  be  Hi 
witness* 

In  the  course  of  his  argument,  he  endeavoured  to  shew  that 
the  by-law  was  a  good  one;  and  cited  Carthew  480.  The 
City  of  Londonv.  Vanacker.  1  Ld.  Sat/m*  496.  S.  C.  (with res- 
pect to  the  City  of  London  fining  those  who  are  elected  and 
refuse  to  serve  the  office  of  sheriflp.)  1  Lev.  14.  Mayor  and 
Co7nmonedty  of  London  v.  Bernardhton.  2  Keble  295.  Mayor 
and  Commonalty  of  London  v.  Gould.  12  Mod.  669.  The  City 
of  London  v.  Wood.  1  Salk.  397.  S.  C.  8  Rep.  121.  Waganor's 
Case.  2  Brownl.  289.  S.  C.  Waggoner  v.  Fi^h.  Wakeman 
V.  Harris^  B.  R.  Trin.  1753.  26,  27  Geo.  2.  in  Worcester^ 
'  Bodwick  V.  Fennell^  M.  1748.  22  G.  2.  B.  R.  on  alike  by- 
law as  the  present;  at  the  Devizes.  Errington  v.  Geekie^ 
Pasch*  9G.2.B.  R.  there  cited. 

The  same  objection  must  lie  against  a  judge,  as  against  a 
jury:  because  one  is  to  judge  of  the  lawj  tne  odier,  of  a 
fact. 

Here,  the  mayor,  sheriffs,  coroners,  and  jury  were  all  of 
them  citizens  and  freemen. 

No  part  of  the  penalty  appears^  upon  the  face  of  the  record, 
to  belong  to  the  city:  nor  is  it  necessary  that  every  freeman 
should  be  considered  as  interested. 

He  therefore  prayed  that  the  judgment  of  the  great  ses- 
sions of  Chester  should  be  reversed. 

Mr.  Ashhursty  contra^  for  the  defendant. 

The  sheriff'y  at  the  time  of  arraying  the  pannel,  wasf  a  aft- 
zen  of  Chester;  and  appears  upon  die  fiace  of  the  record  to  be 
so:  and  this  is  a  good  cause  of  challenge.  Co.  Litt.  157.  12 
Mod.  687. 

The  interest  of  the  sheriff  is  either  direct^  or  at  least  so 
consentient  tat  as  to  affect  him. 

The  penalty  is  divided  one-third  to  the  prisoners,  one-third 
to  the  informer;  and  one-third  remains  t/ndisposed  of,  and 
therefore  belongs  to  the  plaintiff  (the  treasurer)  for  the  bene^ 
fit  of  the  corporation.  (For  which,  he  cited  a  case  in  H.  3 
C.  l.B.  R.  HoUings  v.  Hwigerford.)  And  the  sheriff  is  con- 

.  fessed^ 
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Jeasedf  by  the  demurrer  to  the  challenge,  to  be  a  citizen;  and,        iy66« 
€ts  suchj  to  be  intided  to  a  part  of  it.  Hesketh 

He  cited  the  case  of  Anstey  v.  Doxvsin^^  2  Str.  1253,  in   «      ^^vqck 
answer  to  the  minuteness  of  the  interest  not  making  any  dif- 
ference. Ant/  degree  of  interest  is  an  objection.  So  it  is  to 
witnesses  with  regard  to  the  repair  of  county  bridges.  So  it  , 

is  to  corporators:  1  Vern.  254.  Corporation  of  Sutton  Coldfield  * ' 
V.  Wilson.  So  it  is  to  parishioners:  2  Vern.  317.  Dodswell 
V.  Nott\ — where  the  suit  related  to  the  loss  of  money  given 
for  the  benefit  of  the  parishioners;  and  the  question  was 
**  Whether  any  inhabitant  of  the  parish  ought  to  be  admitted 
*'  as  a  witness ;"  and  it  was  insisted  "  That  the  interest  was 
**  so  minute  and  inconsiderable,  that  it  could  not  be  presumed 
*'  to  influence  or  bias  the  witness  in  his  evidence."  But  the 
court,  in  that  case,  said  **  The  cases,  where  the  party  was 
**  concerned  in  interest,  though  never  so  small,  have  always 
**  prevailed:  and  it  was  so  resolved,  upon  great  debate,  in  the 
*'  case  of  the  city  of  London  concerning  the  water-bailiff." 

Therefore  the  minuteness  of  the  interest  is  out  of  the  case. 

But  if  the  sheriff's  interest  is  not  direct,  it  is  at  least  con- 


€i 


equential^  and  a  principal  cause  of  challenge. 

The  case  oi  witnesses  is  applicable  to  the  present  question. 
They  are  not  admissible,  if  interested;  as,  for  instance, 

A  Commoner — to  a  right  of  common; 

A  parishioner — ^to  a  modus; 

A  pilot — about  steering  a  ship,  1  Salk.  287.  Marty n  v. 
Kendrickson — in  which  last  case,  Holt^  C.  J.  would  not  suffer 
the  pilot  to  be  a  witness:  because  he  was  answerable,  if  faulty 
in  steering,  to  the  master.  Indeed,  the  objection  lies  stronger 
to  a  jury-man  than  it  does  to  a  witness — ^There  is  a  check  on 
the  one:  none  on  the  other. 

This  being  a  plea  of  nil  debet ^  it  was  necessary  to  prove  the 
whole  declaration;  and,  consequently,  to  prove  the  custom^  and 
also  the  by-law:  and  therefore  the  jury  ought  not  to  have 
been  returned  by  citizens  andfreeme^n^  who  must  have  a  bias 
in  it's  favour. 

Vol.  III.  4,K  As 
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1766.  As  to  the  reason  givep  in  the  recQr4»  why  the  fourt  below 

"  'jT  '  dj/i  not  allow  the  challenge — it  is  an  arb^^trs^y  ^^eason:    it 


V. 

Braodock. 


should  have  come  by  way  of  counterplea. 

Besides,  such  a  cuiStom.^  is  there  alledged,  ^^  That  non<  but 
**  sheriffs  and  coroners  can  arr^y  the  panpel,''  is  a  badcustom* 

This  by-law  4oe8  not  nor  could  ei^clu^e  this  court  from 
trj'ing  this  cause;  nor  could  hinder  it  from  being  tried  else- 
where than  in  the  portmotc'couru  Therefore  if  the  aht  r  ffe 
and  coroners  could  not  return  a  jury,  the  plaintiffs  might 
have  tried  the  cause  elsewhere. 

He  then  answered  the  cases  cited  on  the  other  side. 

The  cases  in  1  Ld*  Raym.  496.  Carthew  480.  and  1  Lev. 
14.  were  upon  returns  to  writs  of  habeas  corpus:  Ms  is  by 
way  of  challenge.  2  Keb.  295.  is  as  much  for  me^  as  for  Mr. 
Davenport.  2  Lev.  23 1.  does- not  hold^o  strongs  as  in  the 
case  oi  a  sheriff* 

In  the  case  of  Bodwici  y.  FenneH,  there  waa  no  challenge: 
and  the  whole  penalty  was  given  to  the  informer,  in  that  case. 

As  to  Wakeman  v.  Harris — No  proper  bill  of  exception^ 
was  tendered  or  signed:  therefore  they  covid  not  take  advan- 
tage of  the  exceptions  there. 

Therefore  he  prayed  that  the  judgment  might  be  affirmed. 

Mr.  Davenport^  in  reply — rit  is  not  necessary  for  the  court 
to  infer  here,  that  the  treasurers  are  trustees  for  the  corpora^ 
tion.  No  such  thing  appears  upon  the  record. 

As  to  Hollings  v.  Ifungerford-^Thc  chamberlain  was  a 
stranger  to  the  corporation.  But  if  not,  yet  this  has  never 
been  objected  to  the  mayors  of  London  brmging  these  acticms* 

As  to  commoners,  parishioners,  pilots,  £sfc. — ^There  the  in- 
terest is  c6nsiderable:  here,  it  is  nothing,  or  next  to  nothing. 

Thia  custom  doe^  i^ot  depend  upon  the  success  of  tbis  ac- 
tion. 

They  can  make  no  effectual  by-law,  if  they  can  not  sup- 
port this  by-law. 

AU 
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AH  courts  must  taAe  notice  of  their  own  customs:  and  their        1766* 
.  Customs  can  be  tried  no  where  else.  Hbsketh 

But  Mr.  A^hhvrst  says  '^  That  if  it  can  not  be  tried  else- 
"  where,  it  is  a  bad  by-law." 

Answer — ^The  by-law  is  a  good  by-law:  it  is  admitted  to  ht 
so;  and  the  case  of  Bodwkky.  /'eww^// proves  it. 

Retutng  to  writs  df  habeas  corpus  are  as  much  in  point,  as 
vther  cases.  And  in  the  present  case,  there  was  a  procedendo 
granted  by  the  chanfcery-court  of  exchequer  at  Chester:*  *'^^^^^^'P^*^ 
therefore  those  cases  tif  procedendos  art  in  point.  "^    *  ^' 

Lord  Mansfield — We  will  look  intothe  cases:  and 
if  we  have  any  doubt,  we  will  let  you,  know;  that  it  may  be 
argued  again.  If  we  have  no  doubt,  we  will  let  you  know 
our  opinion. 

I  think  this  is  the  first  case  where  the  objection  has  been 
taken  upon  the  record. 

Cur,  advis.  or  ultertus  concilhim; 
(eventually,  as  the  court  should  direct.) 

On  Friday  Ae  rth  df  February  it  wai  ordered  to  stand  for 
judgment  on  Tuesday  the  1 1th.  ^ 

And  now — 

Lord  MANstiEtD  delivered  th^  resolution  of  the 
court;  to  the  following  effect. 

This  was  an  action  of  debt  for  the  penalty  of  a  by-law, 
which  the  defendant  was  supposed  to  have  incurred  by  keep- 
ing a  shop  within  the  city  of  Chester y  not  being  a  freeman.  - 

The  action  was  brought  in  tht  portmote^caixrt,  which  is  ho!* 
den  before  the  mayor;  and  was  prosecuted  by  the  plaintiffs, 
as  treasurers  of  the  city,  (who  are  similar  to  chamberlains  in 
other  corporations.) 

The  declaration  states  a  custom  in  the  city  of  Chester^ 
"  That  no  person  who  is  not  a  freeman  could  keep  any  shop, 
"  or  expose  goods  to  sale  by  retail,  within  the  said  city;  ex- 
"  cepting  at  fairs."  And  then  the  by-law  is  set  forth:  which 

ordains 
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ordains  "  That  no  person  who  is  not  free  of  the  city,  should 
' "  sell  goods  by  retail,  or  keep  any  shop  for  a  retail  sale,  within 
"  the  said  city,  excepting  at  fairs;  upon  pain  oi forfeiting  SL 
"  for  ever^'  offence."  This  penalty  is  directed  by  the  by- 
law to  be  recovered  by  action  of  debt,  to  be  prosecuted  in 
the  name  of  the  treasurers  of  t lie  cifij^  in  the  porrmote-court  to 
be  holden  before  the  mayor:  and  onr  f/urcl  of  f  he  penalties  (de- 
ducting the  costs)  is  allotted  to  the  poor  prisoners  in  the 
North-Gate  gaol  of  that  city;  another  third,  to  the  person 
who  should  first  give  information  of  the  offence;  and  the  re- 
maining third  is  left  undisposed  of  The  declaration  then 
charges,  that  the  defendant  had  kept  an  open  shop  in  the  city, 
not  being  free;  in  violation  of  the  custom  and  by-law  afore- 
said: and  therefore  the  plaintiffis,  being  treasurers  of  the  city, 
demand  this  penalty.    . 

To  this  declaration  the  defendant  pleaded  "  nil  debetp^ 
and  issue  being  joined  thereupon,  a  venire  was  awarded  to 
Ae  sheriffs  of  the  city^  to  return  a  jury  of  twelve  free  and 
lawful  men  of  the  city. 

When  the  jury  were  returned,  the  defendant  challenged  the 
array;  because  the  sheriffs  were  citizens  and  freemen* 

The  plaintiffs  demurred  to  the  challenge:  and  the  defen- 
dant joined  in  demurrer. 

In  this  part  of  the  record,  an  extraordinary  entry  is  intro- 
duced, as  a  suggestion  of  the  court,  that  it  wasjudiciaily  taken 
notice  of  "  That,  by  the  custom  of  the  city^  no  person  could  or- 
"  ray  any  jury^  within  thfe  jurisdiction  of  that  court,  but 
**  the  sheriffs  or  coroner  of  the  city^  or  one  of  them:^  and 
**  That  none  could  be  sheriffs  or  coroners^  but  citizens  and  free- 
**  men:' 

After  this  suggestion,  the  court  gave  judgment  on  the 
challenge,  "  That  the  same  should  be  over-ruled^  and  the  ar- 
"  ray  allowedJ*' 

The  defendant  then  challenged  the  polls  of  the  jury;  be- 
cause they  were,  all  of  ihcm^  freemen. 

And  this  challenge  was  also  disallowed. 

And  thereupon,  the  jury  (thus  returned  and  objected  to) 
proceeded  to  try  the  issue:  and  a  verdict  and  judgment  were 
given  for  the  plaintiffs. 

Upon 
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Upon  this  judgment,  the  defendant'  brought  a  writ  of  er-        1766. 
ror  in  the  court  of  pleas  for  the  county-palatine :  and  there     Hesketh 
the  judgment  of  the  portmote-court  was  reversed.  ^ 

And  upon  this  judgment  of  reversal,  the  present  writ  of  B^addock. 
error  was  brought  in  this  court. 

The  errors  for  which  the  judgment  was  reversed  in  the 
county-palatine  court,  were — 

1st.  Because  the  two  sheriffs  who  returned  the  jury,  and 
the  jurors  themselves  were  freemen  of  the  city,  and  (a«such) 
were  interested  in  the  matters  to  be  tried ;  and  therefore  that  • ' 

the  challenges  were  erroneously  over-rtded:  2dly.  That,  as  it 
appears  from  the  suggestion  introduced  into  the  record, 
"  That  in  the  portmote-courty  no  jury  could  be  returned,  but 
*'  by  sheriffs  or  coroners,  who  ^re  freemen  of  the  city;  the  by- 
*'  law  which  confines  the  action  to  such  a  jurisdiction  (where 
"  the  sheriffs  and  jury  must  necessarily  be  interested^  is,  in 
"  that  respect,  a  bad  and  illegal  by-law.^' 

In  answer  to  these  objections,  it  was  argued  for  the  plain-  The  plaintiff's 
tiffs,  **  That  neither  the  sheriffs  nor  ih^  jurors  were  interested ^S^^^^^^- 
"  at  all,  in  the  present  suit. 

It  was  admitted,  "  That  where  a  corporation  are  parties  to 
"  the  suit,  or  immediately  interested  in  the  very  issue  in  ques- 
"  tion,  no  freeman  can  be  either  a  juror  or  a  witness."  Co, 
Litt.  157.  3  Keble  12,  295.  But  it  was  said,  that,  in  this 
case,  the  corporation  are  no  parties  to  the  action,  nor  any  way 
concerned  in  the  point  in  issue.  That  the  suit  is  by  the  trea- 
surers in  their  separate  capacity ;  and,  whatever  be  the  event 
of  it,  the  corporation  caiT  neither  pay  nor  recover  any  costs. 
That  in  this  action,  the  object  of  litigation  is  merely  the  pe^ 
nalty  of  the  by-law;  and  in  that  penalty,  the  corporation 
have  no  share  or  interest. 

It  was  further  argued,  that  though  the  by-law  is  founded 
on  a  custom  **  To  exclude  all  foreigners  from  the  city;"  and 
the  freemen  may  be  said  to  have  an  interest  in  that  exclusion; 
yet  this  is  a  remote  consideration,  which,  at  most,  can  affect 
only  such  of  the  freemen,  as  happen  to  be  traders.  That  the 
circumstance  of  a  freeman's  being  a  trader,  is  a  particular 
uncertain  incident;  which,  if  it  happens  to  occur  in  any  of 
the  jurors,  mightindeed  warrant  a  maMier\^e for  favour  (where 
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1766*        the  fact  would  be  tried:)  but  that  a  tnere  possibitity  of  sUch 
'in  interest  is  no  sufficient  ground  for  sl principal  challenge* 

It  was  also  observed,  that  the  verdict  for  this  penalty  would 
not  avail  the  corporation,  in  any  suit  upon  the  custom.  For, 
if  the  custom  were  to  be  litigated  in  a  superior  court^the  cor- 
jjoration  could  not  give  this  verdict  in  evidence. 

And  as  to  the  suggestion-^lt  was  insisted,  that  every  court 
vti\xsX  judicially  take  notice  of  their  own  customs:  and,  as  none 
but  freemen  could  possibly  be  either  sheriifs  or  jurors,  if  the 
present  objection  should  prevail,  this  by-law  would  be  left  - 
without  a  remedy  to  enforce  it;  and  consequendy  diere  would 
be  a  failure  of  justice. 

This  is  the  substance  of  the  arguments  which  were  offer- 
ed in  support  of  the  judgment  of  the  portmote^ovaU 

But  we  are  all  very  clearly  of  opinion,  that  in  this  case  nei- 
ther the  sheriffs  nor  Jury  were  competent;  and  therefore  the 
challenge  was  improperly  over-ruled  at  the  portmote-couru 

There  is  no  principle  in  the  law  more  setded  than  this— 
That  any  degree,  even  the  smallest  degree  of  interest  in  the 
question  depending  is  a  decisive  objection  to  a  witness,  and 
much  more  to  b,  juror j  or  to  the  Oj^cer  by  whom  the  jury  is 
returned. 

The  law  has  so  watchful  an  eye  to  the  pure  and  unbiassed^ 
administration  of  justice,  that  it  will  never  trust  tht^  passions 
'  of  mankind  in  the  decision  of  any  matter  of  right.  If,  there- 
fore, the  sheriffs  Sijuror^  or  a  rvitness  be  in  any  sort  interested 
in  the  matter  to  be  tried,  the  law  considers  him  as  under  an 
influence  which  may  warp  his  integrity,  or  pervert  his  judg- 
ment; and  therefore  will  not  trust  him. 

5  Dall.  95.  /  The  minuteness  of  the  interest  won^t  relax  the  objectioa. 

For,  the  decrees  of  influence  can't  be  measured :  no  fine  can 
be  drawn,  but  that  of  a  total  exclusion  oiall  degrees  what- 
soever. 

In  the  present  case,  every  member  of  the  corporation  was 
evidently  interested  in  the  very  issue  to  be  tried.  For,  the 
custom  "  To  exclude  all  strangers  from  trading  in  the  city,'* 
is  the  main  foundation  of  the  action:  it  is  the  only  ground 
upon  which  such  a  by-law  could,  in  any  case,  be  valid.  For, 
a  by-law  "  To  exclude,"  without  a  custom  to  support  it,  would- 
be  void,  as  an  illegal  restraint  upon  the  common  right  of  the 
subject. 

V  It 
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It  was  therefore  necessary  for  the  plaimiSs  to  alkdge  this       If  66. 
custom  in  their  declaration.  And  w  defendant's  plea  of  """^^      „ 
•*  Nii  debef^  puts  the  whole  declaration  in  issue.  Upon  that         *^ 
issue,  the  plainti(&  vawst  prove  the  custom  '^  To  exclude,"  as  Bji^^iiock. 
well  as  the  by-law:  and  the  jury  must  form  their  verdict  upon 
the  xi>hole.  For,  aU  the  fects  alledged  must  concur^  to  prove 
the  defendant  indebted  to  the  plaintiifis.  ^there  was  no  such 
custom,  the  by-law  was  a  nullity;  and  consequently,  the  de-    ,, 
fendant  could  not  owe  the  penalty. 

So  that  here  every  freeman  was  interested  in  the  very  issue 
to  be  tried.  They  may  indeed,  have  no  share  in  the  penalty 
itself:  but  they  are  interested  in  the  facts  on  which  the  penal- 
ty depends. 

The  exclusion  of  foreigners  is  a  monopoly  to  the  freemen 
themselves.  The  enforcing  of  this  exclusion,  by  by-laws  and  ■ 
penalties,  is  securing  that  monopoly.  And  in  this  action,  the 
very  freemen  who  were  to  gain  by  securing  this  monopoly, 
were  the  jury  to  determine  it.  Therefore  every  freeman  had 
an  interest  and  bias  in  the  matter  of  the  issue  to  be  tried  in 
this  cause.' 

It  is  no  answer  to  the  objection,  to  say  "  That  they  were  to  . 
"  have  no  part  of  the  penalty:'*^  for  still  they  had  a  bias  upon 
them  in  relation  to  the  question  to  be  tried-  Whatever  the 
action  may  be,  if  a  juror  be  interested  in  any  of  the  matters 
in  issue,  he  is  unfit  to  try  them.  The  incapacity  arises  from 
his  bias  in  the  particular  facts  he  is  to  try:  and  whatever  be 
the  facts  which  that  bias  touches,  he  is  incapaUe  of  trying 
those  facts* 

In  the  caaie  of  Day  v.  Savadge^  in  Hobart  8r.  The  suit 
was  an  actioo  of  trespass  between  two  private  persons.  But 
an  issue  being  taken  upon  a  custom  in  London  ^^  For  every 
**  freeman  to  be  discharged  of  wharfage,*'  the  court  would 
not  suffer  this  custom  to  be  proved  by  the  recorder:  and  on 
that  occasion  they  held  that  "  Where  the  issue  concerns  a  cor- 
"  poration,  though  they  be  not  directly  parties  to  the  suit,  if 
"  they  are  to  make  the  pannel,  or  any  of  their  body  are  to  go 
"  upon  the  jury,  it  is  a  cause  of  challenge." 

Nonte  of  the  cases  which  Mr.  Davenport  has  cited  on  the 
part  of  the  plaintiff,  come  up  to  the  present  case.  Vanacker^s 
case  was  on  a  by-law  that  affected  their  own  members  only; 
and  where  the  parties  on  both  sidea^  were  equally  freemen* 

In 
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In  the  case  of  Bodwick  v.  FennclLi  it  was  stated  at  the  bar, 
" "  That  no  exception  or  challenge  was  taken."  And  as  a 
party  may  waive  all  exceptions,  if  he  pleases;  if  he  does  not 
object,  it  is  a  virtual  acquiescence. 

In  Wakcman  v.  Harris^  there  was  also  no  challenge;  and 
the  bill  of  exceptions  was  not  sealed:  and  therefore  the  court 
could  not  take  any  notice  6f  it. 

The  Case  of  the  City  of  London  v.  Wood  was  cited  on  both 
sides.  Mr.  Davenport  relied  on  the  words  of  Lord  Chief 
Baron  Ward^  that  the  objection  to  the  mayor's  sitting  as  judge 
in  a  cause  of  the  corporation  was  not  so  much  in  point  of  in- 
terest^ as  inconsistency.  But  is  not?  the  interest  a  great  ^ngre' 
dient  in  that  inconsistency  ?  And  hence  comes  the  rule  "  That 
**  no  man  shall  be  judge  in  his  own  cause."  And  the  same 
rule  will  equally  apply  to  2i  juror. 

It  was  said,  "  That  if  the  defendant's  challenges  be  allow- 
*'  ed,  the  corporation  will  be  left  without  remedy  on  the  by- 
"  law." 

The  answer  is,  That  j/'the  fact  be  true  "  That  they  can  im- 
"  pannel  no  jury  but  freemen,"  the  fault  was  their  own,  in 
confining  the  action  to  their  own  court.  On  the  other  hand, 
j/'they  had  a  power  (as  the  city  is  a  county  of  itself,)  to  have 
impannelled  non-freemen^  it  was  their  own  fault  that  they  <Ud 
not. 

In  the  regulation  of  their  own  members,  they  may  indeed 
make  by-laws^  and  enforce  the  observance  of  them  by  prose- 
cutions amongst  themselves ;  because  every  member  of  the 
corporation  is  bound  by  the  jurisdiction  into  which  he  volun- 
tarily enters ;  and  being  all  of  them  freemen,  their  circum- 
stances are  equal.  But  if  corporations  were  to  try  their  own 
suits  against  strangers^  upon  a  by-law  **  For  excluding  all 
"  traders  but  themselves^'*  there  would  be  an  end  of  the  dis- 
tinction which  has  long  been  established,  "  That  a  by-law 
*'  which  lays  this  restraint  upon  trade  is  void,  unless  there  be 
"  a  custom  to  support  it." 

If  the  custom  be  a  necessary  foundation  for  supporting  such 
a  by-law,  it  is  necessary  to  prove  it.  But  if  the  freemen  them- 
selves might  determine  upo.i  it,  they  would  not  be  very  exact 
in  that  proof:  and  by-laws  themselves,  without  any  such  cus- 
tom, would  soon  have  an  equal  effect. 

Had  this  by-law  been  general^  "without  limiting  the  action  to 
the  treasurers,  or  to  theu-  own  court,  they  might  then  have 
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tried  it  in  a  superior  court;  and  the  whole  would  have  come        1766. 
to  a  proper  decision.  — J7I~ 

Therefore  we  are  all  of  opinion  "  That  the  judgment  of  the  ^• 

"  court  of  great  sessions,  reversing  the  judgment  of  the  port-   ^* addoc  k  . 
**  nwte-coxxrt  ought  to  be  aflirmed. 

Judgment  of  the  Great  Sessions  affirmed. 


Rex  vers.  Inhabitants  of  Dunchurch. 

See  this  Case  abridged,  in  the  Table;  and  at  large^  in  the  (i  Black.  Rep. 
Quarto  edition  of  my   Settlement  Cases,   No.   177.596.8.0.) 
p.  553 


Sir  George  Colebrooke,  Bart.  vers.  Elliott. 

THIS  was  an  action  of  debt  brought  by  the  lord  of  the  Offence  of  sel- 
manor  of  Stepney^  for  ^  amercement  set  and  affeered  in  lingr  *  loaf  of 
the  court'ket  of  that  manor.  Nil  debet  was  pleaded;  issue  was  wdtht  is'nof 
taken  thereon;  the  cause  tried  before  Lord  Mansfield;  and  a  within  the  juris- 
verdict  found  for  the  plaintiff.  diction  of  court- 

^  lect 

On  Mondau  the  27th  oi  January  1766,  Mr.  Bainham  mo-  ^^'  i^-  ^^1- 
ved  on  behalf  of  the  defendant,  for  a  new  trial ;  reserving  a 
claim  to  a  future  motion  in  arrest  of  judgment:  and  he  now 
proposed  no  less  than  seven  objections.  But  the  discussion  of 
diem  was  adjourned  to  the  following  Wednesday* 

On  which  Wednesday  (the  27th  oi  January  1766)  he  was 
supported  in  his  motion,  by  Mr.  Serjeant  jBttr/orn^.*  and  they 
obtained  a 

Rule  to  shew  cause  "  Why  the  verdict  should 
^^  not  be  set  aside,  and  a  new  trial  had";  with 
liberty  to  move  afterwards,  in  arrest  of 
judgment. 

On  Saturday  the  8th  of  February  1766,  Lord  Mansfield 
reported  the  evidence  given  at  the  trial:  and 

Sir  Fletcher  Norton^  Mr.  Morton^  and  Mr.  Dunning' shew- 
ed cause  why  there  should  not  be  a  new  one. 
Vol.111.  4L  They 
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iTQ6.  Thej i^tTt  ansirered by  Seij«ant  Burlaad,  Mr* Statotf  ad4 

Si,  George  M^-^^'^^'^- 
CoLEBKooKE  Lofd  Mawsfield  Said  It  would bc  pToper  to look  uito 

El  JoTT.     *^*  ^^^  ^*  ^^^^^  "P^  ^ 

Curia  advisare  vulU 

On  Wednesday  the  12th  oi  JFebruary  1766, 

Lord  MANSFifiLD  delivered  the  resolution. of  the 
court,  which  was  to  the  following  effcct. 

This  is  an  action  of  debt  for  amtrcements  s6t  and  affeered 
in  the  cowrf-LEEt  belonging  to  tHe  manor  of  Stepney. 

The  fact  charged  in  the  declaration  and  presentment 
(which  is  set  forth  in  the  declaration)  is  the  defendant's  hav- 
ing in  his  custody,  and  exposing  to  sale,  a  loaf  of  bread  pre- 
tended to  be  and  as  and  for  a  quartern  bafoi  the  weight  of 
Aflb.  5oz.  and  an  half;  whereas  it  wanted  4az.  and  an  half. 
*^  Nil  debei*^  was  pleaded;  and  issue  joined:  the  cause  was 
tried;  and  a  verdict  given  for  the  plaintiff. 

Upon  the  trial  it  was  objected,  "  That  the  presentment 
**  given  in  evidence  was  neither  pealed  nor  inaented^  as  it 
»  13  E.  L  ^  ought  td  have  been  by  the  «totuteg  of  W$9tm.  2.  c*  13»  * 

**  and  1  Edw.  3.  9tat.  2.  c.  17." 

Leave  was  then  given  to  the  defendant,  t6  move  for  a  neir 
trial,  without  pa}^ment  of  costs* 

Afterwards,  another  objection  was  taken  here  at  the  bar, 
"That  the  court-ieet  had  no  Jurisdiction.^ 

Sdiiie  other  objections  were  also  taken;  which  have  beoi 
since  dropped* 

In  our  opinion,  it  is  not  necessary  that  a  presentment  of  this 
'  kind  should  be  either  staled  or  indented* 

The  fwm,  and  the  ieet  (derived  out  of  it)  were  anciently 
the  principal  courts  of  criminal  jurisdiction^  coeval  with  the 
establishment  of  the  Saxons  here.  There  were  no  traces  of 
Ihem,  cither  amongst  the  Romans  or  Britons:  but  the  activity 
of  those  courts  is  marked  very  vittibly  both  amongst  the  Sax- 
ons  and  the  Danes. 
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By  SHagna  Charta^  cap*  17 •  their  jurisdiction  is  abridged^       1766. 
their  power,  **  To  hear  and  determiru?^  is  taken  away;  but  not  iir  Geobge 
their  power  **  To  take  in<Actnusnt»^  sndapfirehjfnd  ths  parties  Colebrooke 
**  indicted*" 


V, 

Elliott. 


That  power  was  abused.  They  took  people  up,  to  extort 
money  from  diem,  upon  pretence  of  their  having  been  in- 
dicted in  their  turns  d^fiirtis  et  aim  nMkfacthj  when  in  fact 
they  had  not  been  lawfully  indicted.  The  statute  of  Westm. 
2.  c*  13.  recites  that  grievance;  and  directs  that  sheriffs  in 
dieir  turns  shall  inquire  bv  twelve  lawful  men,  at  the  least, 
de  hujusmodi  maiefactoritua:  qui  hvjusmodi  tnquisttionibus 
9tgilia  sua  apponant:  et  shut  dictum  eat  de  vhecomitiims;  ob^ 
servetur  de  quolibet  ballivo  libertatis*  And  2  Inst.  388.  says 
"  This  act  extends  to  leets*^:  and  it  certainly  does.  But  it  re- 
spects only  such  inquisitions,  as  are  a  foundation  for  imprison- 
ment.  That  was  die  mievance  intended  to  be  obviated — ^to 
prevent  fictitious  imprisonment,  upon  pretence  of  inquisitions 
defurtis  et  aliis  malefactis.  The  act  does  not  relate  to  inqui- 
sitions for  offences  where  the  party  can^t  be  apprehended^  but 
the  proceeding  against  him  is  only  by  amercement;  where  the 
delinquent  can  either  be  taken  up  in  the  Jtrst  instance,  X>r 
even  punished  ior  the  offence  by  imprisonment. 

The  universal  practice  is  not  to  seal  these  inquisitidns. 

And  as  to  the  indenting-^^lt  is  not  necessary  that  such  an 
ioquisition  should  be  indented.  The  act  of  I'Edw.  Zp*  extends  •  sut  21 
to  courts  leet:  but  the  reason  of  the  law  fixes  the  true  con-  cap.  17. 
struction  of  it.  It  was  made,  to  prevent  the  altering  or  em- 
bezzling such  indictments  as  were  to  be  delivered  over  to  the 
justices:  it  don't  relate,  Aerttort^Xo  f}resentmentSy  which  were 
to  be  proceeded  upon  in  the  turn  or  leet,  and  not  to  be  deli- 
vered over  to  the  justices. 

But  it  was  not  necessary  to  have  determined  these  points; 
because  we  are  all  of  opinion  **  That  the  offence  presented 
**  is  not  widiin  the  jurisdiction  of  the  court  leet;  because 
**  it  is  a  new  offence,  created  by  act  of  parliaments  and  can  be 
**  prosecuted  only  in  the  manner  directed  by  theact.^^ 

The  assize  of  bread  is  an  ordinance  ascertaining  the 
weighty  &nd  the  price  of  it,  which  is  to  be  regulated  by  the 
price  of  com.  The  intention  was,  to  preserve  a  due  propor- 
tion between  them;  making  the  baker  a  reasonable  allowance : 
(a  very  wise  provision,  to  derive  the  effects  of  plenty  upon 
the  poor.) 

If 
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1766*  If  that  assize  was  broken^  (whether  set  by  the  court  leet,  or 

Sir  George  ^^^  ^^  breach  of  it  was  always  presentable  and  pumsheAie 

CoLBBRooKB  ^^  ^^  coiut  LEET.  But  the  assize  must^*  both  price  aod 

V.  WEIGHT :  and  it  would  be  very  incomplete  and  imperfect,  if  it 

Elliott,     were  to  rix  only  the  weighty  and  leave  the  price  with  a  selkr. 

The  51  J?.  3.  (assisa  pants  et  cervisite)  fixes  both,*  and  the 
variations  in  that  assize,  occasioned  by  the  different  prices  of 
com,  always  took  in  both* 

The  8  Ann.  c,  18.  repeals  the  51  H.  3.  but  directs  how 
the  assize  shall  be  set;  and  exhibits  a  plan  for  that  purpose^ 
.  But  it  takes  in  both  the  price  and  weighty  according  to  the 
true  principle  of  the  law. 

The  31  G.  2.  c.  29.  repeals  all  former  laws;  but  still  pro- 
ceeds upon  the  same  principle  of  fixing  both  the  price  and 
weight:  and  the  plan  of  an  assize  exhibited  in  it,  shews  that 
both  are  fixed  by  it.  This  act  saves  the  jurisdiction  of  courts 
leet:  and  therefore^  whenever  and  wherever  an  assize  » 
made  according  to  the  directions  of  31  G.  2.  (c.  29.)  the  court 
leet  may  inquire  and  punish  for  the  breach  of  it. 

But  the  3  G.  3.  c.  11.  upon  which  this  presentment  is 
grafted,  does  not  Jix  the  price;  but  was  made,  to  meet  with 
some  inconveniences  in  cases  where  no  assize  was  set;  where- 
as the  setting  the  assize  is  the  basis  of  the  jurisdiction  of  the 
court  leet.  If  we  should  support  this  presentment,  it  would  be 
giving  them  a  jurisdiction  where  no  assize  is  set;  though  their 
jurisdiction  arises  only  and  can  only  attach,  where  it  is  seU 

The  offence^  cognizable  there,  is  fractio  AssiZiE. 

The  counsel  for  the  plaintiff  were  aware  of  the  objection; 
and  therefore  insisted  "  That  this  act  of  3  G.  3.  i^  an  assize^ 
♦'  because  it  fixes  the  weight^'* 

But  it  wants  one  of  the  essential  characteristics  of  an  as- 
size, price;  price  regulated  by  the  pric^  of  com  in  the 
market.  And  it  would  be  a  strange  construction  of  this  act^ 
to  give  it  the  effect  and  operation  of  an  assize,  when  it  was 
intended  only  to  supply  the  defect  of  an  assize,  and  to  ope- 
rate where  and  because  there  was  none. 

The 
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The  act  directs,*  that  a  quartern  loaf  shall  be  four  ^pounds        1766. 
five  ounces  and  an  half;  uxiider  the  penalty  of  not  more  than 


five  shillmgs  nor  less  than  one  shUling  tor  every  ounce  of  coLg^iJ^^is 
every  loaf  which  shall  be  deficient;  and  not  more  than  two  ^ 

shillings  and  sixpence  nor  less  than  sixpence  for  any  defectg     lliott. 
under  an  ounce,  but,  in  cities,  towns  corporate,  i^c.y  or  within*  y       ^  g^ 
the  weekly  bills  of  mortality,  the  complaint  must  be  made, 
and  the  bread  weighed,  widiin  24  hours;  and  in  other  places, 
within  three  days :  and  a  summary  jurisdiction  is  given  to 
justices,  to  convict  and  levy  the  penalty. 

It  is  unnecessary  to  speculate  upon  the  utility  of  the  regu- 
lation. So  far  it  goes,  that  when  a  person  buys  a  quartern 
loaf,  it  must  weigh  4lL  5oz.  and  one-half:  but,  as  it  does  not 
fix  die  price  of  Uiat  quartern  loaf,  it  reaches  only  one  halfoi 
the  evil. 

But  whatever  benefit  may  arise  from  thb  provision,  it  is 
not  a  provision  made  by  the  common  law;  but  introduced  by 
this  statute:  and  the  presentment  describes  the  offence  in  the 
very  words  of  the  statute;  and  was  plainly  meant  to  enforce 
the  execution  of  the  statute,  and  to  apply  die  right  of  punish- 
ing for  the  breach  of  the  assize,  to  the  punishment  of  a  vio- 
lation of  an  act  of  parliament. 

The  bread  must  be  weighed  in  24  hours,  or  three  days; 
whereas,  this  presentment  may  punish  at  three  months  dis- 
tance. The  act  says,  **  He  shall  be  summoned^\  and  have  an  t  V.  sect  14. 
"  opportunity  of  making  his  defence.''  The  presentment  can 
not  be  controverted  in  the  court  leet;  but  accuses  and  pu- 
nishes, at  the  same  instant. 

There  is  a  saving  of  the  jurisdiction  of  the  leet^  in  the  31 
G.  2.t  because  that  act  keeps  an  assize  in  its  view,  from  one  t  V.  sect.  43. 
end  to  the  other;  and  the  setding  that  assize  is  the  great  ob- 
ject of  it.  But  in  this  act  there  is  no  such  exception;  because 
It  was  providing  for  cases  where  the  court  leet  had  no  juris- 
diction.  , 

These  courts  were  very  properly  adapted  to  the  customs, 
manners,  genius  and  policy  of  a  people  upon  their  first  settle- 
ment: but,  like  all  other  human  jurisdictions,  vary  in  the 
course  and  progress  of  time,  as  the  government  and  manners 
of  a  people  take  a  different  turn,  and  fall  under  different  cir- 
cumstances. 

From 
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1766*  From  Magna  Charta  to  diis  time,  they  have  been  alvavs 

jj, ,   p  gnduaDy  tfArf4r^/  »«rr  enlarged.   Experience  shews  toe 

Slme<^e  ^i«<*<>«*  ^  widening  (instead  of  «Mitracting)  the  cMe  of 
^  bodi  civil  and  criminml  jurisdiction* 

Eluott.  g^  ^^  point  is  not,  now,  upon  abridging  the  jurisdicdon 
of  tlic  leet:  the  present  question  is,  "  Whether  we  shall  m- 
^^  crease  it,  and  give  them  power  to  hold  plea  of  an  ofience 
^^  against  an  act  of  parliament,  which  is  formed  upon  a  plan 
^  that  has  been  uniformly  and  universally  pursued  from  the 
"  Conquest  to  this  day.'* 

Upon  ihtJSrst  and  other  objections  (Vhich  were  waived)  I 
gave  leave  to  move  for  a  new  trial,  without  costs*  The  second 
objection  was  not  then  made*  As  it  now  comes  out,  the  de- 
fendant should  have  had  a  verdict;  which  would  have  car- 
ried  costs* 

The  plaintiflP  could  not  have  maintiuned  his  action  of  debt 
for  this  amercement;  because,  it  appears  upon  the  whcrfe  of 
the  case,  that  there  is  no  debt  due  to  him.  The  plea  of  nii 
debet  futs  the  wAok  matter  in  issue:  and  upon  the  whole 
matter,  nothing  is  due  to  the  plaintiff* 

But  the  defendant  can't  have  any  costs^  under  the  present 
form  of  proceeding.  Here  is  no  demurrer;  but  a  ver&ct 
against  htm:  nor  did  he  insist  at  the  trial  upon  a  case  to  be 
stated  for  the  opinion  of  the  court*  So  that  there  can  be  no 
possibility  of  entering  a  verdict  for  him,  nor  can  die  court 
give  judgment  for  him.  All  we  can  do,  is  to  set  aside  the 
vA^lct^against  him,  and  grant  him  a  new  trial* 

Therefore—        Let  this  verdict  be  set  aside,  and  a 
new  trial  had,  without  costs. 

His  LoRDSHiF  then  addressing  himself  to  the  defen- 
dant's counsel,  said— In  the  shape  it  now  stands,  you  can't 
have  costs.  You  may  take  it  either  of  these  two  ways;  either 
I  as  I  have  just  now  pronounced  the  rule,  orhy  having  judg- 
ment arrested:  but  you  canH  have  costs.  Tlie  truth  of  th6 
matter  is,  the  defendant  suffers  by  a  sUp;  by  not  seeing  the 
objection  sooner*  If  he  had  seen  it  sooner,  he  might  have 
demurred,  instead  of  pleading  ^  nil  debet:^  and  then  he 
would  have  been  intided  to  his  costs*  But  this  he  has  not 
done. 

It  was  very  properiy  laboured  by  the  counsel  for  the  plain- 
tiff, as  upon  an  assize  set  by  3  G.  3.  for  it  is  certainly  ne- 
cessary 
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cessary  "  That  an  assize  should  be  set^  in  order  to  support  this       '^^J^^* 

"^^^^''  liTGEOEGB 

The  Co\rHni.for  the  defendant  chose  to  take  the  rule  as  it  Colebrookb 
was  before  pronounced;  viz*  ^' 

r«,       1  1.     .  .J  Elliott. 

That  the  verdict  be  set  aside, 

And  that  there  be  a  new  trial ; 

But  without  payment  of  costs. 


Rex  vers.  Inhabitants  of  Staunton  under  Bardon. 

See  this  Case  abridged,  in  die  table;  and  at  large^  in  the 
Quarto  edition  of  my  Settlsmsvt  Casks,  No.  178. 
Page  558. 


The  Endof  ^fcry  Term  1766.  6  Q.  3. 


Easter 
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(1  Black.  Rep.    MayoT  and  Commonalty  of  Colchestier  vers.  Seaber, 
Mdfy.^is  ExecutOT  of  William  Seaber  his  late  Fathen 

Corporation  be-  ^T^HIS  was  an  acuon  of  debt  brought  upon  a  bond  in  the 
iog  dUabled  to  X  penalty  of  fifty  pounds,  dated  28th  September  1 7^5^  con- 
S^J^Ser  fa*  ^^^^^^^^  for  one  John  BennalPs  repayment  of  25L  then  ad- 
notdiaaohed  vanced  to  the  sdd  John  Bennaliy  by  the  corporation  of  Col- 
but  dormant,  Chester  (according  to  the  intent  of  Sir  Thomas  White^  Knt. 
*"^  *Sm  ''t^  deceased,  and  of  certain  articles  &?c.)  at  the  expiration  of  ten 
new  corporation  7^^^^  •  for  the  payment  whereof,  William  Seaber j  the  defend- 
it  the  aame  aa  ant's  father,  was  one  of  this  jfohn  BennalPs  sureties, 
the  old  waa. 

2  East  83.  The  defendant  pleaded  *'*'  Non  est  factum  testatoris:^^  and 

where  ^«  »«-    thereupon  issue  was  joined. 

tinned. '^'^''  The  cause  was  tried  before  Lord  Mansfeld^t  Westminster^ 

2  T.  rI  524  547.  *t  the  sittings  after  last  Michaelmas  term,  when  a  verdict  was 

3  T.  R.  207.215.  agreed  to  be  given  for  the  plaintiflfs,  subject  to  the  opinion  of 
224. 22&  this  court  upon  the  following  facts,  admitted  by  the  counsel 

on  both  sides,  viz. 

That  Colchester  is  a  borough  by  prescription. 

That  by  letters  patent  dated  6th  December  1  Ric.  1.  Power 
was  given  to  the  burgesses  to  appoint,  £TX)m  amongst  them- 
selves, their  own  bailiffs  and  justices:  and  by  letters  patent 
dated  1st  March  i  Ed.  4.  they  (the  bailiffs  and  burgesses) 
were  incorporated,  and  made  to  consist  of  two  bailiflb  and  one 
commonalty,  in  perpetual  succession. 

That 
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That  in  15  C.  It.  by  letters  patent  dated  3d  August  in  that       1766* 
year,  the  free  burgesses  were  made  one  body  corporate  and  ^ 
politic,  by  the  name  of  "  Mayor  and  Commondty  of  the  Corporation 
*'  Borouj^/'  to  consist  of  one  mayor,  (to  be  chosen  annu-  ^^ 

ally  from  amongst  the  aldermen,)  \i  aldermen,  18  assistants,     Sbabkr. 
and  18  common  council:  and  that  this  charter  was  confirmed 
by  letters  patent  dated  27th  July  5  W.i^M.toihc  mayor 
and  commonalty  and  their  successors. 

That  on  28th  Septrmber  1735,  William  Seaber^  the  defen-  v 

dant's  testator,  duly  executed  the  bond  to  the  said  mayor 
and  commonalty,  upon  which  the  present  action  is  brought. 

That  in  1740,  there  were  judgments  of  ouster  against  all 
the  persons  then  claiming  in  fact  to  be  mayor  and  aldermen 
oif  the  said  corporation. 

That  the  said  persons  were  all  dead  before  the  year  1763. 

That  from  the  year  i740  to  1763,  no  person,  in  fact, 
took  upon  himself  or  claimed  to  be  a  mayor  or  alderman  of 
the  said  corporation* 

That  in  1763,  the  *  present  charter  was  granted  and  ac-  •  •Tis  dated 

cepted;  and  has  been  acted  under,  ever  since*  ^  September, 

3  Geo.  3.^ 

The  question  was — ^^  Whether  the  present  corporation 

^^  could  maintain  this  action." 

Sir  Fletcher  Norton  argued  for  the  plaintiffs. 

This  depends  upon  the  question  *^  Whether  the  oldconao- 
"  ration  was  dissolved  m  1763;"  (though  perhaps  the  action 
may  be  maintained  under  the  new  charter.) 

An  old  corporation  can  be  £saohed  but  by  three  ways;  1  st. 
By  abuser  or  misuser;  and  thereby  a  forfeiture.  4  Mod.  52. 
Sir  James  Smithes  case  2  Inst.  222.  2dly.  By  surrender y  ac- 
cepted on  record;  3dly.  By  the  real  death  of  all  the  natural 
members.  1  Ro.  Mr.  514.  title  Corporations^  letter  I. 

Now  rt incorporation  was  not  dissolved  (in  1763)  by  any 
of  these  three  ways. 

1st.  Not  by  forfeiture.  The  usurpation  of  individuals  can't 
dissolve  the  body. 
Vol.111.  4M  2dly.        ' 
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•  V.  1  Ventr. 
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2(Uy.  Not  by  surrender.  The  only  c(dour  of  pretence  for 
that^  is  a  recital  in  the  charter  of  3  Geo*  3.  "  That  it  has 
"  been  represented  t6  the  crown,  that  the  said  corporation  is 
'^  now  dissolved,  or  at  least  incapable  of  enjoying  and  exer- 
^^  cising  their  said  liberties  and  franchises.'' 

3dly.  Not  by  the  natural  death  of  all  the  members :  for 
the  special  case  only  finds  "  That  the  ousted  mayor  and  alder- 
**  7nen  were  dead."  But  the  rest  of  the  corporation  (the  bur- 
gesses &fc.)  were  not  dead  in  ir63. 

Then,  though  this  new  charter  gives  a  mayor,  aldermen, 
assistants,  and  common  council,  to  the  two  former  integral 
parts,  the  mayor  and  commonalty ;  yet  it  is  no  more  than 
the  charter  of  15  C  2.  had  done:  for  that  charter  gave  those 
very' two  new  integral  parts,  to  the  then  burgesses.  And  thb 
nerv  charter  shall  not  take  away  the  rights  of  the  oU  corpora- 
tion. All  the  court  held  the  old  power  to  remain  in  Raym^ 
439.  HaddocPs  case — "  For  the  charter  does  not  merge  or 
"  extinguish  any  of  the  ancient  privileges;  but  the  corpora- 
"  tion  may  use  them  as  before.  *  If  it  should  be  otherwise^ 
"  it  would  be  very  mischievous  to  most  of  the  corporations 
*'^  in  England^  who  have  taken  new  charters,  but  were  an- 
^^  cient  corporations  before."  And  in  the  case  in  3  Lev* 
238.  of  the  Mayor ^  Aldermen  and  Burgesses  of  Scarborough 
versus  Butkr^  which  was  an  action  brought  by  the  corpora- 
tion by  this  their  new  name,  for  a  debt  which  had  originally 
become  due  to  the  old  corporation  by  the  name  of  bailiff  £s?c.; 
and  judgment  was  given  for  the  plaintiffs:  and  at  the  end  of 
the  case,  it  is  said  that  ^^  No  doubt  was  made  of  the  debt  due 
**  to  the  first  corporation  remaining  due  to  the  new,  after  the 
^*  names  changed  by  the  letters  patent." 

Consequendy,  this  bond  is  good:  and  the  action  upon  it, 
maintainable. 

But  even  *tt/»po«i;2^  the  corporation  to  have  been  dissolved 
— lands  would  indeed  revert  to  the  grantor:  (1  Ro»  Mr.  816. 
title  eschete^  letter  A,  pi.  2, 3.)  But  goods  and  chattels  would 
go  to  the  crown.  And  the  crown  have  granted  them,  by  the 
new  charter,  in  as  full  and  ample  a  manner  as  words  can  ex- 
press, 

Mr.  Dunning^  contractor  the  defendant. 

This  is  a  nnv  corporation  totally  distinct  from  the  old  one. 

This 
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This  bond  is  a  chose  in  action:  and  therefore,  though  I 1766. 

were  to  admit  that  it  was  granted  to  them  by  the  crown  by  Colchester 
the  new  charter,  as  a  chattel  devolved  upon  it  by  a  former  Corporation 
dissolution,  j^t  the  new  corporation  could  not  bring  the  ac-  ^ 

tion  in  their  own  names.  But  they  have  not  recited  any  such     Seabf.r. 
grant.  They  have  declared  upon  this  bond,  as  a  bond  given 
to  the  present  plaintiffs. 

The  question  is.  Whether  the  corporation  to  whom  this 
bond  was  given  does  still  exist* 

I  do  not  say  that  the  corporation  was  dissolved  by  either 
forfeiture  or  the  natural  death  of  all  the  members:  nor  do  I 
say  that  the  acceptance  of  a  new  charter  amounts  to  a  sur- 
render of  former  rights  compatible  with  the  new  grant. 

But  I  say  that  it  was  dissolved  by  being  rendered  incapable 
of  exercising  any  of  it's  functions. 

The  facts  stated  in  the  case  shew  that  the  bond  was  given 

to  a  corporation  c^it^ij^m^  of  a  mayor ^  aldermen^  and  common* 

alty.  *  Now  one  (at  least)  of  these  integral  vital  parts  being  *  xhc  words  of 

extinct^  the  body  is  dead.    And  this  corporation  could  not,  the  bond  are— 

by  any  power  of  it's  own,  be  re-animated.  "  bound  unto 

^       ^  ^  *' the  mayor  and 

The  mayor  is  to  be  chosen  out  of  the  aldermen:  and  as  "  JJ^JJ^^^?** 
there  remained  neither  mayor  nor  aldermen,  two  integral  ♦«  of  Colchester 
parts  were  irrecoverably  gone;  and  the  remsuning  common  "  in  the  county 
burgesses  (if  any  such  did  in  fact  remain)  could  not  create**  <^ Essex." 
either  an  alderman  or  a  mayor,  under  ihtir  former  constitu- 
tion. 

This  therefore  is,  in  point  of  laxv^  a  dissolution;  and  as 
much  so  as  if  oi/  the  corporators  were  actually  dead. 

And  this  was  ,the  state  of  the  corporation  for  above  20 
years.  Whereupon  the  crown,  in  1763^  created  3,  new  cor- 
poration. 

And  the  crown  could  grant  no  more  rights  than  they  had. 

Sir  Fletcher  Norton^  in  reply — 

This  is  not  a  case  of  the  death  of  every  natural  member: 
many  of  them  are  still  living.  The  old  root  therefore  remains. 
And  I  say,  the  corporation  is  not  dssohed;  though  some  of 
the  Hmbs  are  irrecoverably  lopt  off:  and  I  say  too,  that  the 
mayor  and  aldermen  are  not  vital  partSy  but  only  like  limbs  to 
the  natural  body. 

If 
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1766.  If  it  were  so,  '^  That  die  loss  of  a  limb  would  bie  fatsi  to 

T  '    ~""the  corporate  body,''    every    corporation  which,  before 

CoiroraUon   ^^  ^-  ^*  '^  ®^*P^  *^  annual  election  of  a  mayor,  woul4 
^  have  become  irrecoverably  dead  and  dissolved. 

Sbabbr.  These  limb^  are  not  vital  parts,  as  to  this  matter.  The 
other  members  remain  intitled  to  their  estates  and  rights:  and 
they  still  proceeded  to  elect  members  to  parliament.  The 
constitution  was  left:  that  was  not  dissolved.  And  ^  new 
charter  put  it  into  action  again. 

*  The  new  The.  new  and  the  old  corporation  have  the  *  same  name: 

charter  incorpo- therefore  this  makes  no  difference  in  the  action,  nor  an  die 

yatea  the  fire     declaration.   They  have  declared  rightly  and  properly;  and 

t^nTaiT^o/     could  not  have  declared  otherwise. 

"  The  Mayor 

"  and  Commonalty  of  the  Burrougb  of  Colchester  in  the  County  of  Essex.** 

Lord  Mansfield-— JIAiny  corporations,  for  want  of 
legal  magistrates,  have  lost  their  activity,  and  obtained  new 
charters.  Maidstone^  Radnor^  Carmarthen^  and  many  more 
are  in  the  same  case  with  Colchester.  And  yet  it  has  never 
been  disputed,  but  that  the  new  charters  revive  and  give  ac- 
tivity to  the  old  corporation;  except,  perhaps,  in  that  case 
in  LevinZj  where  the  corporation  had  a  new  name;  and  even 
t  V.  ante,  pa.  there,  the  court  made  no  doubt,  f  Where  the  quesdon  has 
^^^  arisen  upon  any  remarkable  metamorphosis,  it  has  always 

been  determined  "  That  thev  remain  the  same,  as  to  debts 
"  and  rights.^ 

It  now  comes  on,  as  a  question,  "  Whether  the  old  cor- 
^^  poration  exists,  after  this  judgment  of  ouster  against  the 
^'  mayor  and  all  the  aldermen,  and  the  new  charter.''  And 
it  is  argued,  *^  That  this  new  corporation  is  totally  distinct 
**  from  the  old  one." 

But  there  is  no  authority,  no  dictum  for  it:  and  the  con- 
sequences are  obvious,  and  would  be  most  inconvenient. 

3  T.  R.  241.  Without  an  express  authority',  so  strong  as  not  to  be  gotten 

over,  we  ought  not  to  determine  a  case  so  much  against  rea» 
son^  as  that  the  pariiament  should  be  obliged  to  interfere  to  set 
it  right. 

The  corporation  is  not  dissolved  by  the  judgments  of  ouster 
and  subsequent  deaths  of  the  mayor  and  aldermen;  thou^ 
they  are  without  their  magistracy:  their  constitution  is  not  de- 
stroyed and  gone.  Their  former  rights  remain.  Would  not 

a  freeman 
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9  freeman  of  Cokhester  still  continue  to  have  a  right  to  com- 17^%. 

monf  or  to  vote  for  members  to  parliament?,  Colchest^ 

So  it  stands  npon  general  reason.  And  Sir  yames  Smi^^s  Corporation 
case  in  1  Show.  274.  and  in  4  Mod.  52.  is  in  point,  "  That      SaiBEB. 
'^'the  corporation  is  not  dissolved  by  the  judgment,"  Not-  ^^* 

withstancbngthis  judgment  of  ouster,  a  right  may  remain,  so 
as  to  be  capable  of  being  again  raised  and  revived.  The  cor- 
poration can  not  act  without  legal  magistrates:  but  their 
rights  niay  be  revived^  and  put  in  action  again,  by  a  new 
charter  from  the  crown,  giving  them  legal  magistrates. 

I  am  clear,  upon  principles  of  law,  that  the  old  corpora- 
tion was  not  absolutely  dissolved  and  annihilated^  thoifgh 
they  had  lost  their  magistrates;  and  that  by  virtue  of  the 
new  charter,  they  are  so  revived  as  to  be  entitled  to  the  ere- 
dits^  and  liable  to  the  debts  of  the  old  corporation. 

Where  there  is  a  judgment  against  the  corporation  itself ^^  the 
case  would  be  of  a  different  consideration. 

Mr.  Justice  Wilmot  concuired— WK^rpver  a  cor: 
poration  accepts  a  new  charter,  it  rentfins^  to  evjery  intent 
and  purpose,  as  it  did  before,  though  the  name  be  alter^^. 
Haddocks  case  in  Sir  T.  Raym.  439.  is  in  point,  on  this 
head. 

The  case  of  the  corporation  of  Scarborough  in  3  Levinz. 
238.  is  also  very  strong,  upon  a  new  charter.  Th^^p  th^ 
action  was  brought  by  the  corporation  by  the  new  nat^e:  and 
the  book  says  ^^  there  was  no  doubt  made  of  it." 

Then,  the  law  being  clear,  "  That  a  new  charter  does 
**  not  destroy  the  right  of  the  old  corporation,"  the  question 
is  "  whether  this  corporation  was  dissolved  by  the  judgment 
♦*  of  ouster  against  individuals.^^ 

Clearly,  it  is  not.  The  difference  is  bptweep  a  judgment 
against  the  corporation  itself,  (for  thqi  rnay  be  a  forfeiture,) 
and '  a  judgment  of  ouster  against  individuals.  God  forbid 
that  the  rights  of  the  innocent  should  be  lost  and  destroyed  by 
the  offence  of  individuals/ 

Before  the  act  of  11  G.  1.  c.  4.  (which  took, it's  rise  from 
a  case  of  the  corporation  of  Banbury y)  the  corporation  that 
had  slipt  the  time  of  elecUon  of  their  chief  officer  could  not 
proceed  by  their  own  power:  but  the  iing  might  have  given 
them  the  power,  by  reviving  arid  reanimating  them.  The 

corporation 
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1766*        corporation  only  lay  dormant  and  quiescent^  till  revived  and 

Z  ""^  restored  to  their  activity. 

Colchester  ^ 

Corporati<m       And  here  the  crown  have  restored  and  revived  sH  At  rights 

^    ^*  and  privileges  of  this  corporation. 

The  consequences,  if  it  were  otherwise,  would  be  fatal: 
I  mean,  if  the  rights  of  common^  of  election  to  parliament^ 
and  other  rights  of  500  innocent  perscHis  were  to  lie  at  the. 
mercy  of  some  of  their  members  only. 

Therefore  judgment  must  be  for  the  plaintiflb. 

Mr.  Justice  Yates  concurred,  "  That  the  corpora- 
^^  tion  could  not  be  dissolved,  by  a  judgment  against  indivi- 
^' duals:' 

*  V.  4Mod.  sa      A  distinction  was  made,  in  Sir  James  Smith's  case,  *  be- 
S^toSwT*'     tween  a   judgment  against  the  corporation  itself,  and  a 
judgment  against  particular  members  of  it. 

Colchester  is  a  borough  by  prescription:  and  they  are  after^ 
wards  incorporated  by  such  and  such  names,  i^c;  and  offi- 
cers given  to  them.  But  the  removal  of  their  oficers  can  not 
extinguish  their  rights:  no  more  can  the  change  o/*  their 
,  name;  as  it  is  Isdd  down  in  LuttrePs  case,  4  Co.  87.  b.  ex- 
pressly. 

As  to  the  debt  now  demanded — The  Scarborough  case  in 
3  Lev.  237,  238.  is  very  applicable.  There,  the  name  in 
which  the  action  was  brought  was  the  new  name. 

In  1  Lutw.  508.  Knight  et  Ux.  v.  Corporation  of  Wells^ 
where  the  corporation  were  sued  by  their  old  name,  the  ob- 
jection was  msule  to  the  name  only;  none  at  all,  to  the  action* 


As  to  the  retaining  rights  of  common  and  other  right 
He  mentioned  the  case  of  Mellor  v.  Spateman^  in  1  Sound. 
343.  where  it  was  agreed  "  That  a  corporation,  by  the 
'^  change  or  alteration  of  the  name  of  the  corpcmoion,  does 
**  not  lose  their  franchises.'' 

Old  rightsTXkVist  remain:  it  would  be  very  unreasonable,  if  it 
should  be  otherwise. 

Mr.  Justice  Aston  declared  his  concurrence;  and 
that  he  founded  it  upon  4  Co*  87.  LutfrePs  case,  and  i%u/- 
dock's  case,  in  1  Ventr.  355.  and  Jtatfmond  439. 
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As  to  the  statute  of  11  6.  1.  c.  4. — ^The  intent  of  it  was        1766. 
not  to  consider  such  corporations  as  dissolved,  and  to  grant  ^ 
them  tiew  powers,  or,  as  it  were,  new  charters,  as .  bodies  Comoration 
dissolved;  but  to  revive  their  activity j  and  to  put  them  again        ^^ 
in  motion.  ^  Seaber. 

Though  a  new  charter  should  grant  new  rights^  or  a  new 
name^  yet  the  acceptance  of  it  does  not  destroy  the  former 
rights  privileges  or  franchises  of  the  corporation:  but  uie  cor- 
poration may  use  and  enjoy  them,  as  they  did  before.  This 
IS  expressly  laid  down  in  4  Co.  86.  LuttrelPs  case,  and  in 
HaddocVa  case,  Saym.  439. 

It  has  fom\erly  been  doubted,  ^^  In  which  of  the  names 
^^  the  action  should  be  brought" :  but  of  late,  the  new  name 
has  been  thought  the  most  proper  to  be  used. 

He  was  therefore  of  opinion  with  Lord  Mansfield  2Si^  the 
rest  of  the  court,  that  in  the  present  case,  the  corporation 
was  not  dissolved;  and  that  the  judgment  ought  to  be  for  the 
plaintiffs- 
Mr.  Justice  WiLMOT— In  those  cases  of  non-elec- 
tions upon  the  fixed  day,  before  1 1  G.  1.  c.  4.  the  corporation 
having  slipt  their  day  or  time  of  election,  the  nomination  re- 
mained in  the  crown:  so  tiiat  that  was  just  the  same  case 
then,  as  this  is  now. 

Rule— (by  the  unanimous  opinion  of  the  court)  th4t 
the  POSTEA  be  delivered  to  the  plaintiffs. 

Chave  vers.  Peter  Calmel  Esq;  Monday,  21 

^  April  1766. 

SIR  Fktcher  Norton  shewed  cause  against  a  prohibition  to  Tithes  lie  in 
the  consistorial  court  of  the  bishop  of  Exeter^  to  stay  ^^^1.    ^^ 
heir  proceeding  in  a  cause  instituted  there,  for  subduction  g^]  7q^' 
of  tithes.  Cro!jac.  137. 

The  short  of  the  case  was  (as  it  appeared  to  the  court) 
that  Calmely  the  impropriator,  had  employed  one  Finnimore  as 
Kis  agent,  to  collect  and  compound  for  tithes.  The  plaintiff 
in  prohibition  {Chave j  the  occupier,)  had  agreed  with  Fin- 
nimorey  after  the  com  was  cut  and  ready  to  be  housed,  for 
5/.  whereupon  he  housed  his  whole  crop,  without  setting 
5ut  the  tithes.  Chaves  agreement  with  Finnimore  was  only 
^y  parol.  The  impropriator  libelled  in  the  ecclesiastical  court 
igainst  Chave  J  for  not  setting  out  his  tithes.  The  defendant 
below,  (Chave^  the  occupier)  tendered  tht;  5/.;  and  offered 

a  plea 
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If 66.       a  plea  ^*That  he  h^id  purchased  the  d^es,  for  five  pounds." 

""^ttAVt^      Tlie  ecclesi^tical  court  rejected  this  plea. 

v-  Mr.  Tkurlow  and  Mr.  Dunning  were  for  Ae  rule. 

Calmel. 

The  only  question  was  "Whether  this  was  matter  of 
"  appeal^  or  ot  prohibition.^^ 

The  Court  were  unanimous  in  the  latter  opinion. 

And  they  founded  it  upon  this  rejection  of  the  plea  being  a 

gravamen  irrepardbile;  and  upon  an  apprehension  **  That  the 

"^  ecclesiastical  court  must  have  grounded  their  rejection 

^  **  upon  a  supposed  difference  between  their  law  and  ours'^; 

that  is  to  say,  they  took  it  for  granted,  that  the  ecdesiasdcdl 

court  were  of  opinion,  a^eeable  to  what  b  laid  down  by 

their  favourite  writer,  Gibson  (who  takes  it  from  a  note  in 

t  V.  Noy  19.      ^<^y— ,t)  **  That  an  agreement  with  the  agent  of  a  pro- 

d  rv^*  ^^*^  "  prietor  of  tithes  will  not  bind  Ae  proprietor*!;  whereas^ 

Mou.  ^"    *     by  our  law,  and  in  common  sense  and  common  justice,  a 

composidon  by  the  occupier  with  the  agent  of  the  prc^etor 

does  bind  and  ought  to  bind  his  principsd. 

Indeed,  where  the  ecclesiastical  court  have  jurisdiction, 
and  proceed  therein  according  to  their  law,  where  it  does 
not  differ  firom  oiirs,  the  rejection  of  a  plea  would  be  matter 
of  appeal. 

But  where  the  ecclesiastical  law  differs  from  the  common 
law;  and  the  ecclesiastical  court  would  require  greater  proof 
from  the  defendant  below,  than  the  common  law  requires; 
or  would  esteem  an  agreement  not  to  bind  the  impropriator, 
which  at  common  law  would  bind  him;  there  an  appeal 
could  be  of  n^  service  to  the  defendant  in  the'  ecclesiastical 
court;  because  the  superior  ecclesiastical  court  would  equally 
adhere  to  their  own  law,  as  the  inferior  ecclesiastical  coure 
had  done;  and  would  determine  alike,  as  being  guided  by 
the  same  principle  of  determination. 

Therefore,  as  the  judges  of  this. court  supposed  that  in  the 
present  case  the  judge  of  the  consistory  court  rejected  the 

flea,  because  he  thought  the  agreement  with  the  agent  not 
,  inding  upon  Mr.  Calmel  the  principal,  which  at  common 
law  ^iV  bind  him,  they  held  this  to  be  matter  of  prohibition j 
and  not  of  appeal. 

And  though  it  had  been  observed  "That  tithes  lie  in 
^^ grant ^^^  yet  they  had  no  doubt  that  the  occupier  might, 
with  sufficient  propriety,  be  said  to  have  pitrchased  these 

tidies. 
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* 

titlies,  notwidistaiidii^  the  contract  was  only  by  p  aeol.  For,        1766. 
whatever  might  have  been  objected  to  its  not  being  by  deed,       ^ 
if  this  com  had  been  standing;  or  if  it  had  been  a  sale  by  the  ^ 

propi-ietor  of  the  tithes  to  a  third  person;  yet  the  present  case  c  almel. 
IS  by  no  means  liable  to  such  an  objection:  for  the  com  was 
iiei^  severed  from  the  ground,  and  ready  to  be  housed;  and  it 
v^nu  not  a  sale  of  the  tithes  by  the  i^^prietor  to  a  stnmger^ 
but  a  composition  between  the  proprietor  and  occupier,  pro 
hoc  vice  tantum* 

Rule  for  Prohibition  made  absolute. 


Dr.  Bettesworth  vers.  Hugh  Parker  Bell  Esq; 

MRrSerjeant  Whitaker  had  moved  to  set  aside  a  habeas  Hab.  corp.  ad 
corpus  cum  causa^  ad  faciendum  et  recipiendum^  &c»  di-  satis.  &  recip. 
rected  to  the  gaoler  of  Ailesbury^  returnable  before  the  <^f^^^f^\^'^^^^^' 
justice^  immediate.  and  before  a 

ludcrc* 
His  first  objection  was  that  such  a  writ  can  not  be  made  re- 
turnable hnmediatiy  nor  before  the  chief  justice:  for  by  a  rule 
made  in  16j>4,*  no  habeas  corpus  adfaciendum  et  reddendum  •  There  Is  such 
&7*c«  can  be  returnable  but  in  court ^  and  at  a  day  in  term;  ex-  a  rule,  Michael- 
cept  in  London  and  Middlesex.  Se"tbnT  ^^^' 

"  That  a  habeas 
**  CQirfms  cum  cauta  ad  tatLtfadendum  et  recipiendum  directed  to  any  sJ^eriff  other  than  Lon- 
^'  dot)  or  Middlesex,  not  to  be  returnable  immediate,  or  in  the  vacation  time,  but  at  a  day 
"  certain  I'/i  court,  in  the  term;  unless  it  be  to  deliver  over  to  prison,  in  discharge  of  his 
*«  bad." 

2d  objection.  It  is  contrary  to  the  statute  of  4,  5  W^.  &f  iK 
c.  21.  "  Fordelivering declarations  to  prisoners":  f  for  they  t^^l**.*^*  \^^ 
have  already  declared  against  him  in  cmtody  of  the  sheriff  of  ^^  dldln  **^* 
Bucks*  against  prison- 

A.     «^^      •        1^  11  ers  in  custody 

Sir  Fletther  Norton  now  shewed  cause.       ,  of  gaole^sj  al- 

ledging  **  in  ciu* 
1st.  This  writ  issued  in  term;  it  is  tested  the  11th  of  Fe-  **  tody  of  TOA^z* 
bniary:  and  it  is  and  ought  to  be  returnable  immediate ;  which  ||  sheriff  or 
only  means  vrithin  due  and  convenient  time.  "i^,The*^"^"* 

2dly.  By  4,  5  »^.  &?  M.  c.  21.  the  plaintiff  may  declare  "P"'*'"^''^'*" 
against  a  person  in  custody  of  the  sheriff:  and  we  Itove  done 
so.  But  it  does  not  follow,  that  we  can  not  afterward^  remove  ^ 
him. 

That  act  was  made  in  ease  and  for  the  benefit  of  plaintiffs;  ^  - 
and  so  the  preamble  expressly  declares.  It  only  permits  the 
pbaintifFto  charge  the  defendant  in  custody  of  the  sheriff :  it 
does  not  hinder  from  removing  him  afterwards. 

Vol..  III.  4N  This 
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1766.  This  is  a  mere  matter  of  practice:  and  the  practice  is 

Dp.  Bettes.  a5;recable  to  what  is  here  done. 


woaxH 


Mr.  Serjeant  Whitaierj  in  reply— 1st,  As  to  being  tested 
BpLL,  within  the  term-— It  is  necessary  that  every  writ  should  be  so. 
Butitwasnot^/r/rv^re^till  the  third  of  March.  It  must  be 
returnable  at  a  day  in  term. 

2dly,  ^Ji^r  charging  him  with  a  declaration  in  custody  of 
the  sheriff  of  Bucksy  they  can  not  remove  him  by  habeas 
corJmSjiSl  ajler  judgment.^^ 

Mr.  Justice  Wilmot— There  is  no  foundation  for 
setting  this  writ  aside.  It  is  tested  in  term:  which  it  ought 
to  be. 

The  rule  is  an  old  rule  made  in  1654;  and  seems  to  have 
gone  in  desuetudinem*  It  was  made  long  before  the  act  4, 
SW.^M.  And  that  act  only  gives  the  plaintiff  leave  to 
declare  against  him  in  custody  of  the  sheriff:  it  does  not  take 
away  the  plaintiff's  common  law  right  **  To  remove  him." 
He  has  a  prior  ri^t  to  it:  and  the  act  leaves  him,  as  it  found 
him,  in  that  respectt 

Mr.  Justice  Yates  concurred* 

The  rule  made  in  1654  does  not  apply,  since  the  statute  of 
4,  5  W^.  fcP  M.  which  takes  away  the  reason  of  it.  It  does  not 
stand  in  the  way  of  this  habeas  corpus^  now.  And  even  under 
that  rule,  there  is  an  exception  where  it  is  to  deliver  over  to 
prison  in  discharge  of  bail. 

2dly,  The  plaintiff  has  a  right  to  change  the  custody  of  the 
defendant  into  that  of  the  proper  officer  of  this  court. 

I  am  of  opinion  it  is  right. 

Mr.  Justice  Aston  concurred. 

1st,  The  old  rule  seems  to  have  been  totally  disused. 

8dly,  That  act  of  4,  5  »^.  £s?  M.  leaves  the  plaintiff  as  it 
found  him.  He  is  not  precluded,  by  having  charged  him 
with  a  declaration,  in  custody  of  the  sheriffs  from  afterwards 
removing  him  into  the  custody  of  the  officer  of  this  court. 

Per 
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Per  Cur-^  ^^^Q" 

Motion"denied:  and  the  de-  ^'^o^^h**^ 

fendant  committed  to  the  ^ 

custody  of  the  marshal.  ,  BelI* 


Rex  vers.  Inhabitants  of  IngletOn,  K^zel ^ 

See  this  case  abridged,  in  the  Table;  and  at  large  in  the 
Quarto  edition  of  my  Settlement  Cases,  No.  179. 
pa.  560. 


Rex  vers.  The  Rector  of  St.  Anne^s  (Soho.)        Monday,  5281 

^  ^  April  1766. 

SIR  Fletcher  Norton^  on  behalf  of  Dr.  Jacksony  shewed  Mandamus  to 
cause  agamst  a  mandamus  prayed  to  be  directed  to  the  !|J[^|!°b  deriT*" 
rector  of  St.  Anne*8  within  the  liberty  6f  Weatmtnster^  requir- 
ing him  to  nominate  and  appoint  a  parish-clerk  for  the  said 
parish,  according  to  the  form  of  a  *  statute  in  such  case  made  •  a  private  ac^ 

and  provided:  in  the  room  of  Pynyot  deceased.  of  parKament, 

*^  ^   ^  temp.  Car.  2- 

He  said.  Dr.  Jackson  had  been  already  nominated  and 
ajppointed  by  the  rector,  (Dr.  Samuel  Squire^  bishop  of  St. 
David^s.^ 

Mr.  Serjeant  Glynn^  contra^  objected  that  Dr.  Jackson  was 
nominated  by  the  rector,  only:  whereas  by  the  act  of  par- 
liament, the  consent  of  the  vestry  is  necessary^  to  confirm  the 
rector's  nomination  or  appointment;  which  consent  and  ap* 
probation  of  the  parish  has  not  been  given* 

Therefore  it  is  no  election^  or  effectual  nomination,  or  re- 
gular appointment  of  Dr.  Jackson. 

The  fact  appeared  to  be  thus— Notice  was  given  to  the 
parish,  "  To  meet  on  the  5th  of  December ^  to  receive  thtf 
"  rector's  nomination."  The  clause  in  the  act  was  read  at 
that  meeting;  which  clause  impowers  the  rector  to  notnitiat^.  '  ' 

Then  his  nomination  (under  hand  and  seal)  was  read. 
Eighty-nine  of  the  principal  inhabitants  signed  their  appro- 
bation. None  dissented^  expressly:  but  some  of  the  parish- 
ioner?  demanded  a  polU  on  behalf  of  one  Mr.  Moore.  The 

church- 
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1766.       church-wardens  refused  to  take  any  prfl:  alledging  that  there 
1^^^         was  no  ekctioTij  and  therefore  could  be  no  poll  for  ftm  as  a 

^^  candidate. 

Anni/s  So^.  ^^^  Court  held  this  to  be  no  dissent  to  the  rcetsr's 

'  nomination  of  Dr.  Jackson.  It  was  an  attempt  to  put  up  lat- 
other  for  election;  supposing  "  That  they  had  a  ri^  to 
^^  elect;"  which,  in  fact,  they  had  not.  This  was  a  mtHake:  and 
this  demand  of  a  poll  was  all  nugatory  and  void.  It  was  m 
DISSENT  to  the  nomination  of  6r«  yacks<m.  If  a  poU  had 
been  taken^  it  does  not  appear  that  Dr.  yackson^s  nominatka 
-would  hex^e  been  dissented  to.  If  the  majority  were  real^  dis* 
sentieixt,  they  shoidd  have  dscxarbd  their  dUsmIL  Bat 
what  was  here  done,  was  all  lost  and  thrown  away:  k  had  no 
more  effect,  than  if  they  had  gonc^  away  without  gi  vu^  teina 
assent  or  dissent. 

Therefore  there  is  in  the  present  case  no  right  that  is  wonfa 
trying :  and  consequently,  it  would  answer  no  purpose  •*  id 
**  put  the  parish  to  any  further  charge.'* 

Let  the  Rule  be  discharged. 
Tucsday/29  PostlethwaUe  vers.  Parkes. 

Apnl  1776* 

Father  ctnnot     r-rifJIS  was  an  action  of  trespass  oi  et  arms  for  an  assdk 
^^ZT    ^    "PO°  the  plainu£F's  dau^hter.sad  getting  bcr  «^ 
his  daughter  be- cAi/f/r  and  the  declaration  concluded  with  a  per  fiukitero^ 
ingofage,  and  urn  anusit. 
then  in  service 

of  another  per-       It  was  tried  before  Mr.  Justice  Bathurst;  and  a  vcfdfaC 
her'wUh  child  *^^^  given  for  the  plaintiff  on  the  second  count,  and  4/Sh.  dar 
]>er  quod  servi-  mages, 
tittin  amisit. 

5  East  45.  A  special  case  was  stated,  to  this  effect— -The  ptaiitifV 

i  T  ^  ^i&T       dau^ter,  being  23  years  of  age,  hired  herself  to  oneiM 

1  Tidd  354.       ^  ^  servant^  and  went  to  live  widi  Saul  her  ntiasier,  Jid 

served  him  some  time.  During  her  service,  she  was  giiB 

with  child,  by  the  defendant;  and  becoming  big  with  d91» 

and  unable  thereby  to  perform  her  service  as  she  was  QaA 

and  ought  to  do,  she  was  discharged  by  Saul  her  master,  «fe^ 

paid  her  her  wages  in  proportion  to  the  service  r 

done  him;  and  the  plaintiff  her  father  received  hn^  ^ 

one  else  would,  and  lodged  and  boarded  her  ia  \tm 

She  was  there  delivered  of  a  male  bastard-chUd^  in  ffmmhr 

following:  and  th^  plaintiff",  her  father,  maintained  Jicr  inhw 

^  lying-in,  at  his  own  expence. 

The  question  which  arose  at  the  trial,  and  whidi  was  «• 
served  for  the  opinion  of  this  court,  is,  "  Whether  the  phin- 
**  tiff  can  maintain  this  action." 

BIr. 
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Mr.  Davenport,  for  the  plaintiff,  endeavoured  to  shew  Aat        1766. 

heO<wA/.  POSTLETH- 

The  l8t  questiim  is  "  Whether  the  father  and  daughter       ^^^^^ 
^  can  be  considered  as  master  and  s^rvanU^^  Parkes. 

2d  question  "  Wheiher  her  age  makes  any  difference  in  the 
"  <»$e'';  as  dkc  was  upwards  of  21 ;  viz.  23  years  of  age. 

First— TKc  action  is  niaintainable  by  th^  father^  upon  the 
foot  of  being  her  master;  as  he  has  aOedged  "/»er  quod  servi- 
**  tium  amisiU^^  He  agreed  that  no  action  would  lie,  but  by  rea-  « 
sctt  of  the  k>Bs  of  her  service.  So  ave  the  cases  in  1  JBui^r. 
3/3.  2  Ititw.  1497. 1  Ro.  Rep.  393,  394.  Cr<i.  Eliz.  769,  770. 
Bar  ham  v.  Dennis.  Sir  T.  Raym.  259.  Hunt  v.  Wotton^  ZlC.  »  " 

2.  in  Scacc*.  Style  398.  Norton  and  ydson:  which  is  cited  in 
Raymond  260.  and  was  an  action  tor  breaking  and  entering    , 
the  plaintiff  Jason^s  house,  and  assaulting  his  daughter,  and 
getting  her  with  child  of   a  bastard,    per  quod  servitium 
tuntsit.  RoUy  Ch,  J.  thought  that  the  father  might  have  an 
action  for  the  loss  of  her  service  caused  by  this.*  So  Bro.  Abr.  *  Roll  added. 
Title  Trespass,  pi.  422.  and  Russelv.  Come,  in  2  Ld.  ^^y'W-^f^V'.Jidfit"^ 
1032.  and  6  JMod.  127.  S.  C.  prove  that  it  is  necessary  to  say  «c  ^^  i^  arj^ed. 
^^per  quod  servitium  amisit,^  hut  per  Holt — "  No  action  lies"  Therefore 
"  for  assaulting  and  getting  a  daughter  with  child:  but  if  he  'l^'^j^  "*  , 
"  that  has  done  it,  enters  his  house,  and  assaults  his  daughter  «  ^.^  ^iiu^jvise 
"  and  gets  her  with  child,  he  may  maintain  an  action  for  en-  "upon  it." 
^^teringhis  house  and  assaulting  his  daughter  and  getting 
"her  with  child,  ^r  quod  servitium  anusit.    It  may  be  added 
as  aggP(xvatton^  inter  alia  enormia*  And  one  Sid.  225.  Sippora 
v.  Basset,  shews,  in  what  cases  damages  may  be  given,  and 
evidence  allowed,  for  alia  enormia. 

Saul,  the  masUr,  here  sustained  no  damage:  for  he  dis- 
charged her  as  soon  asi  she  became  unserviceable  to  him;  and 
paid  her  her  wages  only  in  proportion  to  her  past  service. 

The  father  may  justify  an  action  for  a  battery  brought 
against  him  by  one  who  was  assaulting  his  child.  1  Bacon^s 
Abridgment,  155  letter  C.  A  father  has  an  interest  in  all  his 
children:  he  had  a  writ  quarefilium  et  hceredem  rapuit.  He 
must  provide  for  them;  and  ought  to  receive  comfort  from 
them:  and  if  any  take  them  from  him,  he  ought  to  have  a 
remedy  for  the  injury. f 

Here  a  daughter  goes  out  to  service,  within  three  miles  oft  V.  Cro.  Eli/ 
her  father's  house:  shf  is  gotten  with  child,  discharged,  and^^^" 

returned 
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returned  upon  her  fadier,  helpless  and  unable,  in  that  condi- 
"tion,  to  inaintsun  herself.  He  is  obliged  by  43  Eliz.  c.  2*  to' 
maintain  her;  and  did  so  from  the  necessity  of  the  thing. 
Therefore,  from  the  consequential  damage^  ati  action  is 
maintainable  by  her  father  in  whose  house  she  resided;  and 
where  she  must,  in  this  case,  be  considered  as  a  servant. 

2d  point — Her  being  23  years  of  age  makes  no  diffierence. 
This  young  woman's  master  could  not  bring  an  action  agdnst 
this  defendant:  no-body  but  the  father  could  sue.  And  the 
'  damage  is  the  same  to  him  whether  she  be  over  or  under. 

He  argued,  diat  this  case  could  not  b^  considered  upon  the 
foot  of  emancipation;  and  concluded  with  praying  judgment 
for  the  plaintiff. 

Mn  Wallace^  contra^  for  the  defendant. 

The  foundation  of  actions  of  this  kind  has  been  the  loss  of 

SERVICE. 

The  father's  interest  in  the  child,  whatever  it  mig^t  have 
been  during  infancv,  ceases  at  the  child's  coming  to  the  age 
of  21. 

Many  injuries  may  be  done  to  a  child,  which  are  not  the 
subjects  of  actions  by  the  father. 

Indeed  an  action  will  lie  by  a  father,  for  taking  away  bis 
son,  or  his  daughter.  F.  N.  B.  3d  Edit.  pa.  260.  And  the 
father  has  an  interest  in  his  heir.  Radciiffe*s  case,  Plorwd. 
26r.  *. 

But  an  action  will  not  lie  by  the  father  for  debauching  his 
daughter.  So  was  HoWs  opinion,  in  2  Lim  Raym*  1032. 
liusselv.  Come* 

If  the  father  maintains  the  daughter  in  his  oxvn  house^  h^  ^ 
is  inutled  .to  her  service  and  may  maintain  an  action  for  the 
loss  of  her  service.  But  here,  she  was  hired  out  to  service  in 
another  marCs  house. 

As  to  the  father's  being  obliged  to  maintain  her — Such  an 
obligation  can  arise  only  from  43  £liz*  c.  2.  But  here  it  is 
not  stated,  either  that  she  was  unable  to  maintain  herself;  or 
that  the  father  was  able  to  maintain  her. 

If 
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If  she  had  been  UTukr  age^  and  under  her  father^ a  roof^  I        1766. 
would  agree  that  he  had  been  intitled  to  an  action  as  for  die    p 
loss  of  service* 

Bar  ham  v.  Dennis^  in  Cro.  Eliz.  769»  770.  was  not  deter- 
mined: but  three  juds^s  {Anderson^  Walmealey^  and  King* 
mil)  held  ^  That  die  father  shall  not  have  an  action  for  the 
"  takmg  of  any  of  his  children  which  is  not  his  heir/' 

Cro.  EHz*  SS.  Gray  v.  Jefferies :  ''  Trespass  for  beating 
<*  the  son,  lieth  not  for  the  father." 

The  infancy  was  the  ground  of  the  action  in  Raym.  259.  ~ 
Hunt  V.  Wotton:  the  son  was  an  infant  under  the  age  of .  dis- 
cretion. 

They  can  produce  no  instance^  no  precedent  of  such  an  ac- 
tion as  tlus  is:  and  their  principle  will  not  hold;  because  it 
depends  upon  the  loss  of  service^  (which  was  not  the  present 
ease.) 

N*  B.  It  appeared  that  the  parties  were  poor. 

The  Court  proposed  a  compromise;  which  was  ac- 
cepted; it  was — "  That  aU  proceedings  be  stayed,  without 
^*  costs  on  either  side." 

Rule,  by  consent,  accordingly. 

Lord  Mansfield,  addressing  himself  to  Mr.  Wallace^ 
said  to  him — ^^  It  is  not  upon  any  doubt,  in  point  of  law,  that 
**  I  propose  this  compromise":  meaning  (I  suppose)  that  he 
was  clear  with  Mr.  Wallace^  "  That  this  action  could  not  be 
**  maintained."  And  on  this  supposition,  I  have  ventured  to 
report  it,  though  it  was  not  determined  judicially  and  in  form. 
However,  there  can  be  no  doubt,  but  diat  the  court  were  all 
of  opinion  *^  That  the  action  could  not  be  maintained :"  and 
therefore,  in  compassion  to  the  plaintiff,  whose  daughter  had 
been  injured  by  the  defendant,  they  vrished  to  save  him  fnonj 
the  payment  of  costs. 


o 


Rose  ex  dimiss.  Vere  et  al.  vers.  Hill. 

N  the  trial  of  this  cause  at  Coventry  assizes,  on  26thDevi«cbyte8ta- 
March  1766,  it  appeared  that  Thomias  Hill,  the  father  ^^'^j^^^^'*^^^ 
of  the  defendant,  being  seised  in  fee  of  the  premises    in  t]ie  survivors 
question,  upon  the  9th  of  July  1754,  duly  made  his  will  and  survivor  of 

tbem,  and  the 
executors  and  adminiftrators  of  such  survivor  share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint  tenants,  is  a  tenancy  in  common  in  fee.  7  T.  R.  638.  4  Bos.  8(  Pul.  90.  1  P. 
Wros.  9d.  2  P.  Wms.  283.  Cro.  Car.  75. 

in 
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1 766.        in  such  maimer  aa  by  law  Id  required  for  devtsmg  r6al  estates; 
"T    '         and  diereby  devised  as  follows;  viz.  "  I  will  thatlny  just  debts 

.f**?        "  and  funeral  charges  and  expences  which  I  shall  jusdy  owt 
Verk  61^1^    "  ^^  ^^^  ^*°^^  ^^  ^y  decease,  be,  in  the  first  place,  p^  by 

^        '  "imy  ejcecutors  herein  after  named:  and  as  to  my  estate  both 
Hill.       '*  ^^^^  ^^^  personal,  I  dispose  thereof  as  follows — First,  I  give 
^  and  devise  all  diat  my  messuage,  &f  c.  (being  the  premises 
*^  in  question,  and  the  whole  estate  of  which  he  was  seised,) 
^^  also  all  other  my  messuages  lands  tenements  and  faeredita* 
"  ments  in  the  said  city  of  Coventry  or  ebewhere^unto  wfakh 
"I  am  in  any  wise  intided,  unto  my  dear  wife-J&ry,  for  and 
^^  during  the  term  of  het  natural  lifei  and  from  and  after  her 
^'  decease,  I  give  and  de^e  the  same  premtses,  every  or  any 
^^  part  thereof,  to  and  to  the  use  of  Anncy  Thomcus^  Mary^  WU^ 
^^  Ham  and  Nathaniel  my  sons  and  daughttrs^and  the  survixfors 
"  arid  survivor  ofthem^  and  the  executors  and  administrators 
**  of  such  survivor,*^re  and  share  oKAe^Ba  terumts  in  commoHy 
*'  and  not  as  joint-tenants;  chargeable  with  the  mortgage  or 
'*  incumbrance  already  made  by  me,  of  the  same  premises  or 
"  some  part  thereof,  to  Mrs.  Tardley  of  the  said  city  of  Co- 
*'  ventry^  for  the  sum  of  lOOA  and  interest  and  as  to  for  and 
"  concerning  all  the  rest  and  residue  of  my  goods,  chattels, 
"  ready  money,  debts  and  securities  for  money,  plate,  house- 
^^  hold  goods,  utensils  in  my  trade  or  business,  and  all  other 
*^my  personal  estate  whatsoever  and  wheresoever,  and  of 
"  what  nature  kind  or  quality  the  same  are,  and  not  other- 
"  wise  by  this  my  wiH  given  and  disposed  of,  I  give  and  be- 
^^  queath  the  same  and  every  part  thereof  imto  Anne^  Thomas^ 
"  Mary  J  William  and  Nathaniel^  my  sons  and  daughters,  and 
"  the  survivors  and  survivor  of  them^  and  the  executors  and 
^  administrators  of  such  survivor,  share  and  share  alike^  as 
^^  tenants  in  common,  and  not  as  joint-tenants.  And  I  consU- 
*'  tute  my  said  dear  wife,  my  daughter  Anne^  my  son  Thomas^ 
^^  and  my  daughter  Mary^  executors  of  this  my  last  wifl  and 
"  testament." 

That  soon  after  making  this  will,  viJz.  in  Augtist  following, 
the  testator  died,  without  having  revoked  or  altered  the  same,  / 
seised  of  the  premises  in  question.  That  on  his  death,  Mary 
his  widow,  wno  survived  him,  entered  and  enjoyed  the  pre- 
mises during  her  life.  And  diat  his  said  sons  and  daughters 
all  survived  him. 

That  his  said  daughter  Anne  married  Richard  Burhery;  and 
died  intestate,  the  1 9th  of  No'^ember  1 759,  without  issue. 

That  his  said  daughter  Mary  was  never  married;  and  died 
in  September  1 764,  intestate. 

That 
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That  Mary^  the  testator's  widow  died  in  October  1^64;        1766* 
and  his  said  son  Wiliiam  died  intestate  the  20th  of  January        Rosb""^ 
1765:  and  was  never  married.  ^^  dimiss. 

That  the  said  Thomwt  Hill,  the  eldest  son  and  heir  of  the  ^®**  ?^  *'* 
said  testator  Thomas  ^///immediately  upon  the  decease  of  his  Hill.  ' 
mother  Mary,  entered  upon  and  took  possession  of  the  said 
premises;  and  afterwards,  viz*  on  the  9th  o£  February 
1765,  by  indentures  of  lease  and  release  dated  8th  and  9th 
February  1765,  made  between  himself  of  the  one  part  and 
the  said  George  LiUey  (one  of  the  lessors  of  the  plamtiif )  of 
the  other  part,  conveyed  one  undivided  moiety  or  full  half 
part,  undivided,  of  and  in  all  the  premises  in  question,  to 
and  to  the  use  of  the  said  George  Lilley  his  heirs  and  assigns 
for  ever:  subject  to  redemption  on  payment  of  340/.  and 
interest,  to  the  said  Lilley,  on  the  9th  August  then  next  en- 
suing. 

That  the  said  Thomas  Hill,  the  mortgagor  died  in  May 
1 765;  leaving  Ae  defendant  Nathaniel  (who  was  the  youngest 
child  of  the  testator  Thomas  Hill)  his  brother  and  heir;  who, 
on  his  ssdd  brother's  death,  took  possession,  and  has  ever  since 
been  in  possession,  of  all  the  real  estate  devised  by  his'late 
father  as  aforesaid;  claiming  the  whole  thereof,  and  insisting 
"  That  under  and  by  virtue  of  the  said  will,  he  is  intided  to 
"the  whole  thereof,  as  being  the  survivor  of  all  his  said 
"  brothers  and  sisters J*^  It  also  appeared,  that  the  mortgage 
referred  to  in  the  testator's  said  will  was  a  term  for  years, 
which  has  since  been  satisfied,  and  by  assignment  vested  in  the 
said  James  Fere  and  Dorcas  Tardley,  lessors  of  the  plaintiif: 
and  It  was  agreed  by  all  parties  in  this  cause,  *^  That  the 
"  said  term  should  not  be  set  up,  but  be  considered  as  sur- 
"  rendered  or  otherwise  determined;"  and  "  That  nothing 
"  should  be  insisted  on  by  or  between  the  parties  on  cither 
"  side,  but  the  true  construction  and  legal  operation  of  the 
"said  testator's  will,  as  to  what  estates  ^berthy  passed  to  his 
"  children  respectively." 

It  further  appeared,  that  the  s^ad' George  Lilley  was  unpaid 
his  said  mortgage-money;  and  thatthis  ejectment  was  brought 
to  recover  a  moiety  or  half  part,  undivided,  of  and  in  the 
premises  in  question;  to  which  the  said  George  Lilley  set  up 
a  tide  under  and  by  virtue  of  the  abovementioned  indentures 
of  lease  and  release:  but  the  defendant  insisted,  that  by  his 
late  father's  said  will,  he,  as  surviving  devisee,  had  a  right  to 
(ill  die  said  premises,  on  the  death  of  his  said  brother  Tho- 
^ias,  notwithstanding  the  said  indentures. 

Vol.  III.  4  O  By 
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ir6Q.  By  consent  of  the  counsel  on  both  sides,  the  jury  mlhis 

'  cause  gave  a  verdict  for  the  plaintiff;  subject  to  the  opinion  of 
the  court  of  i/'/z^^  bench  upon  the  following  question*  viz* 

"  What  estate  passed  firom  the  said  Thomas  Hili^  the 
^'  eldest  son  and  heir  of  the  said  testator  Thomas  HUl^  to  the 
^^  said  George  LiUeyy  by  the  said  indentures  of  the  8th  and 
"  9th  of  February  1765,  in  any  and  what  part  of  the  pre- 
^^  mises  in  question:  and  whether  the  plaintiff  is  intitled  to 
"  recover  any  and  what  part  thereof  in  this  ejectment.^' 

Mr.  Wheeler^  for  the  plaindff,  argued  diat  the  lessor  of 
the  plaintiff  was  intitled  to  recover  a  moiety  of  the  estate: 
for,  It  was  either  a  tenancy  in  common  in  fee^  in  the  five 
children  of  the  testator;  or,  it  was  a  tenancy  in  common 
for  /j/Jr,  and  the  reversion  in  fee  remained  in  the  testator;  and 
three  parts  of  that  reversion  in  fee  descended  upon  the  lessor 
of  the  plaintiff. 

Mr.  Caldecottj  contra^  for  the  defendant,  agreed,  that  if 
either  of  Mr.  Wheekr^s  constructions  would  prevail,  the 
judgment  ought  to  be  for  the  plaintiff.  But  he  argued  thus 
'^Nathamel  Hilly  the  defendant,  b  the  survivor  of  all  the  five 
children:  and  the  true  construction  of  the  will  is  **  That  it 
^^  was  a  tenancy  in  common  amongst  the  five  children,  for 
"  life:  with  survivorship  to  the  longer  liver  of  them.** 
Therefore,  upon  thh  construction,  the  right  is  in  the  de^ 
fendant:  who  is  intided  to  the  whole^  as  the  last  survivor. 

Mr.  Wheeler  was  stopt  from  replying:  *the  court  linking 
the  case  sufficiently  clear,  on  hjs  side. 

Lord  Mansfield  stated  the  case  and  the  will;  for 
the  sake  (as  he  declared  j  of  the  students* 

After  which,  his  lordship  proceeded  as  follows — 

The  question  is  ^^  Whether  the  conveyance  of  one  ha^y  by 
"  Thomasy  be  goody  or  not." 

An  estate  to  more  than  one,  widi  a  benefit  ofsurvroorsktpy 
ia^joint-tenancy^  Butthetestatorhasexpresslydedated^^That 
"they  shall  not  take  sa  joint-tenantsJ^^  Mr.  Caldecotfs  con- 
struction is  therefore  too  refined  for  the  testator^  meaning. 
He  meant  to  diq>ose  of  all  his  estate  real  and  personal:  and  he 
meant  to  dispose  of  his  real  estate  amongst  his  children,  after 
the  death  of  his  wife.  And  he  uses  the  same  words  in  dis- 
posingof  the  real  estate,as  he  does  m  disposbg  oSf^fersouak 

and 
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and  Aey  explain  each  Other.  There  are  words  in  diis  will,,    s  If 66. 
which  plaimy  shew  that  he  meant  his  estate  to  go  to  the  re*        ^^^ 
preaentathes  of  his  children,  after  their  deaths;  though  he    ^^  dimiss. 
has  used  improper  terms.  Verb  et  al- 

V, 

It  is  plain  that  they  were  not  to  take  2BJoint'tenants:  and  Hill. 
it  is  plain  to  me,  that  he  considered  that  several  of  hb  five 
children  mig^t  happen  to  die  in  his  own  life-time;  and 
therefore  makes  a  provision  for  such  of  them  as  shoum  sur* 
vhe  kim^  and  be  in  existence  at  the  time  when  the  interest 
was  to  vesty  and  their  representatives*  He  meant  to  prevent 
a  lapse..  And  therefore  we  may  rather  apply  die  words  to  a 
fixed  particular  ttme^  than  give  no  meaning  at  all  to  them. 
And  this  is  agreeable  to  the  case  of  Stringer  v.  Phiii^i^  •  SeeEq.  Ca. 
18th  December  1 730,  at  the  HoUs.  Abr.  vol  l.  p«. 

'  293.  ell. 

But,  as  against  the  defendant,  it  is  enough  to  say  ^^  That 
"  it  can  not  come  to  him  by  survivorship." 

Mr.  Justice  Wilmot  ccmcurred.  He  thought  the 
true  construction  to  be,  that  these  words  ^^  survivors  and 
"  survivor"  were  inserted  in  order  to  prevent  the  consequence 
of  any  lapse,  by  any  of  the  testators  children  dying  in  his 
own  life-Ume. 

He  meant  his  children  to  be  aH  etfuali  and  if  one  only  or 
more  should  survive  the  rest,  at  the  time  of  his  deaths  the 
dauie  means  ^^  That  the  share  or  shares  of  such  survivor  or 
"  survivors  should  go  to  them  and  their  representatives:^^  but 
he  could  never  mesui  to  exclude  iht  children  of  any  of  his  chil- 
dren who  should  leave  any.  This  will  gives  the  absolute  fet 
to  ally  as  tenants  in  common:  (for,  **  executors"  is  equiva-  ^ 
lent  to  **  heirs,"  in  a  will.)  But  if  it  did  not,  yet  the  plain- 
tiff would  be  entitled,  as  heir  at  law,  to  the  reversion. 

Mr.*  Justice  Yates  (who  tried  the  cause)  concurred. 

The  testator^s  intendon  is  as  plain  as  can  be.  He  says, 
^  His  children  shall  take  as  tenants  in  common^  and  not  as 
"joint-tenants."  And  the  words  "survivors  and  survivor" 
shall  not  destroy  and  control  this  plain  intention:  in  su'pport 
of  which  opinion,  he  cited  3  Lev.  373.  Blisset  v.  Cranwell  et 
aL^  and  1  Salk.  226.  S.  C.  And  also  the  case  of  Stringer  v. 
Phillips^  beforementioned  by  Lord  Mansjield. 

Lord  Mansfield  and  Mr.  Justice  Wilmot  likewise 
menuoned  the  cases  of  Howes  v.  Hawes^  25th  September 
t747j  and  Marriot  v.  Townley  27th  June  1748.  And  a  case 

of 
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1766. 


Rose 

ex  dimiss. 

Vbre  et  al. 

V, 

Hill. 


pf  Stones  V.  JSeartekif  et  al\  25th  November  1748,  in  chan* 
'  eery;  which  was  ibis — jfohn  Stones  having  issue  four  chil- 
dren, viz.  yohn^his  eldest  son,  and  Dinahy  by  his  first  wife; 
and  the  plaintiiF  {Francis)  and  Mary^  by  his  second  wife;  by , 
will,  13di  April  1723,  inter  alia  directed  that  the  remainder 
of  his  estate  which  he  was  intided  to  at  the  death  of  his  aunt 
Mawhoodi  should  go  to  and  be  equally  iBvided  amongst  his 
three  children,  Dinah^  the  plaintiff  i^ranc/>,  and  i^r^,  and 
the  survivor  of  them,  and  their  heirs  for  ever-  Four  children 
survived  the  father.  Mary^  the  plaintiff's  sister,  died  an 
infant,  in  the  life-time  of  Mrs«  Mawhood.  John  Stones,  die 
son,  died;  leaving  his  sister  Dinah,  of  the  whole  blood,  his 
heir.  Dinah  died;  leaving  the  defendant,  her  infant  son* 
QuestioQr— ^^  Whether  the  plaintiff  should  take,  as  stirvivor.^* 

Lord  Chancellor  went  upon  the  case  of  Blisset  and  Cran- 
well;  and  held  it  to  be  a  tenancy  in  common. 

In  the  present  case,  the  Court  were  unanimous,  that  it 
was  a  tenancy  in  common,  in  fee ;  and  that  the  wards  ^^  sur* 
"  vivors  and  survivor^^  relate  to  the  death  of  the  testator. 

Per  Cur— 

Let  the  postea  be  delivered  to  the  Plaintiff. 


Friday,  2  May 
1766. 

Broker  about  to 
sell  p^cxxlsof  an 
insolvent,  pro- 
mises landlord 
to  pay  him  bin 
rent,  if  he  will 
not  distrain, 
tliis  promise 
need  not  be  in 
writing". 
2  East  332. 
2  Ld.  Raym. 
1^85. 


•  V.  29  C. 

3.$  4. 


Williams  vers.  Leper. 

ONE  Taylor,  a  tenant  to  the  plaintiff,  being  three  quar- 
ters of  a  year  (which  amounted  to  45/.)  in  arrear  for 
rent,  and  insolvent,  conveyed  all  his  eflFects  for  the  benefit  of 
his  creditors.  They  employed  Leper,  the  defendant,  as  a 
broker,  to  sell  the  effects:  alid  accordingly,  he  advertised  a 
sale.  On  the  morning  advertised  for  the  sale,  Williams  the 
landlord  came  to  distrain  the  goods  in  the  hoose.  Leper 
having  notice  of  the  plaintiff's  intention  to  distrain  them, 
promised  to  pay  the  said  arrear  of  rent,  if  he  would  desist  from, 
distraining:  and  he  did  thereupon  desis^ 

At  the  trial,  a  verdict  was  found  for  the  plaintiff,  for  45A 

The  question  was  whether  thp  verdict  should  be  entered 
up  for  45/.  or  for  a  smaller  sum  (7L  5s.{)  the  promise  not 
2.    .  having  been  reduced  to  ^writing. 

It 
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It  was  *  now  argued  by  Mr.  Morton  and  Mr.  Walter  for       1766. 

the  pluntiff;  and  by  Sir  Fletcher  Norton  and  Mr.  WaUace  for  ~ri ;; — 

the  defendant.  WiluaAs 

V, 

The  counsel  for  the  plaintiff  spoke  to  this  effect.  Lepeb. 

*  It  had  been 
It  is  objected  on  the  part  of  the  defendant,  "  That  this  is  debated,  at  the 
**  an  undertaking  or  special  prombe  for  the  debt  of  another  ^*^-  «<>  ^^^ 
^  person,  within  the  statute  of  frauds;  and  therefore  ou^t  to  ^ereappriiedof 
**  nave  been  reduced  into  writing.'*  the  ai^uments 

'  and  cases  that 

Answer —  would  be  urged 

against  them. 

But  this  is  not  such  a  special  promise  for  the  debt  of  ano'. 
ther^  as  is  within  the  statute  df  frauds.  Tlpt  statute  only 
meant  to  prevent  parol  promises,  where  there  was  no  new 
consideration  movmg  from  the  party  making  the  promise  to 
the  party  to  whom  it  was  made :  it  was  not  meant  to  prevent 
direct  undertakings;  but  only  f  collateral  ones,  for  uie  debtt  V.  ante, 
default  or  miscarriage  of  others.  Whereas  here  was  ^  ^*^^^t^^'  ^\. 
consideration:  for,  die  goods  of  Leper  were,  at  the  time  of  back, 
the  promise,  liable  to  the  landlord's  distress. 

The  case  of  Rotheru  v.  Curry^  Tr.  21  G.  2.  in  C.  B.  has 
been  urged  by  the  defendant's  counsel,  as  in  point*  But  that 
was  only  putdng  him  off  from  suing:  ^^  in  consideration  that 
^ihe  plaintiff  would  not  sue  A,  jB."  It  was  held  to  be 
within  the  statute. 

2  Ld.  Raym.  1085.  Buckmyr  v.  Damall — ^  In  considera- 
^  6on  that  me  plaintiflf  would  lend  two  geldings  to  A.  B.  and 
"  Cm  D.  they  should  return  them" — was  held  to  be  collateral 
and  within  the  statute.  1  Salk.  28.  S.  C.  (but  there  called 
Bourkmire  v.  DarnelU) 

Tr.  32,  33  6.  2.  C.  B.  Fish  v.  Hutchinson^  was  for  a  debt 
of  another:  "  J.  S.  beitig  indebted  to  the  plaintiff  in  8/.  4^. 
*^  the  defendant  promised  to  pay  the  costs,  if  the  plaintiff 
"  would  discontinue  the  action":  which  he  did.  The  pro- 
mise, not  being  in  writing,  was  holden  void,  by  the  whole 
court. 

But  Mo«e  were  mere  naked  promises  by  persons  not  obliged 
to  answer  for  the  debt  or  demand,  on  their  own  account. 
The  present  case  is  a  ^rect  undertaldng,yor  himself i  and  nof 
for  another.  The  plaintiff  had  a  legal  interest  in  these  goods, 
prior  to  the  bill  of  sale;  and  has  been  deprived  by  the  de- 
fendant 
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1766*  hndaaaH  of  an  adrafitage,  wbhdi  he  can  never  h^ve  again. 

"Zn;  '  The  propeity  of  these  goods  was  in  Leper^  as  trustee  for  the 

vvxLLiAifs  creditors,  at  the  time  when  he  made  this  promise.  It  is  aft 

Lxpxa.  original  undeitaking. 

The  case  of  Reid  v.  Nash,  Tr.  1751.  24,  25  G.  2.  B.  R. 
is  in  poitit—- "'  In  consideration  that  the  plaintiff  would  with- 
•*  draw  his  record,  and  not  try  the  cause,  he  promised  jtc> 
"pay  50i*'  That  was  an  original  undertaking.  So,  in  ^ 
Mod*  205.  Stephens  v«  Sauire^^lt  was  not  a  promise  for  a 
debt  of  another  person:  tne  defendant  was  himself  oi:iginaUy 
liable*  It  was  a  promise  to  pay  10/*  and  costs  of  suit,  in  con- 
sideration ^^  That  the  plaindif  would  not  prosecute  the 
**  action*'^ 

This  promise  "  To  pay  the  arrears,  if  the  plaintiff  would . 
"  desist  from  distraining,''  is  a  new  express  promise,  and  not 
within  the  statute.  Therefore  it  was  not  necessary  that  this 
promise  should  be  in  writing.  It  was  not  a  collateral  under- 
taking; but  an  original  one. 

The  counsel  for  the  defendant  insisted,  that  upon  t/us  de«> 
claration,  coupled  with  the  facts  given  in  evidence,  the  plain- 
tiff had  no  right  to  recover  this  45/.  For,  the  dedaration 
axpressly  charges  *^  That  Taylor  ivas  indebted  to  thepUdfUiJf 
^^  in  45/.  for  three-fourths  of  a  yealr's  reati  and  that  the  de- 
**  fendant  undertook  td  pay  it:^'^  which  is  directly  within  the 
words  of  the  statute  of  irauds  ^^  a  special  promise  to  answer 
**  for  the  debt  of  another  person.'' 

Lepeh  was  in  possession  of  the  goods  of  the  tenatit,  who 
owed  the  plaintiff  three  quarters  rent;  imd  about  to  sell 
them.  The  landlord  comes  to  distrain  for  this  three  <|uarttr8 
of  a  year's  rent.  Leper  promises  to  pay  it,  **  if  he  will  desist 
*'  from  distraining."  He  promises  absolutely — "  to  pay  it;'* 
not "  to  pay  it  out  oftbt  goods  sold,"  or  under  any  other  re- 
striction. 

A  forbearance  to  sue,  is  a  good  consideration  for  an  ^- 
sumpszt. 

Before  the  statute  of  frauds,  all  promises  were  binding; 
•  V.  sect  4       whether  original,  or  collateral.  But  that  statute  says,  *  that 
^^  where  one  promises  for  the  debt  default  or  miscarriage  of 
^  another  the  promise  must  be  in  writing." 

The  cases  offish  v.  Hutchinson,  and  Retdv.  Nash,  are  both 
upon  the  same  principle :  both  were  collateral  promises.  The 
second  promise  did  not  extinguish  die  original  debt:  it  did 
not  extinguish  the  action.  Therefore  both  were  liable  for  the 
same  debt.  The  original  debtor  remained  liable:  and  there- 
fore the  promise  was  collateral^  and  consequently  within  the 

act.  ' 
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net  Indqeit^  if  tfae  original  dcfetor  is  Aachargedy  then  it  it  an       17S6> 
originai  promise  and  not  coiiaterai;  which  was  the  case  of  *Tjj^ 
ReidY*  Nash:  that  was  an  action  of  trespass  for  assault  and    ^^^^^'■* 
battery  brought  by  i?W^agamst  Johnson;  and  ^  defendant      x^pm^ 
|nx>mised  ^  That  if  the  |damtiff  would  withdraw  his  record^ 
♦*  he  would  pay  SOL  ^c.'^^  It  'was  an  original  tort.  There- 
fore that  case  was  not  contrary  to  Fish  v  Jautchmson;  but  de* 
termined  upon  the  same  principle. 

The  phuntiff  can  not  recover  upon  thh  dedamdon:  it  is 
upon  a  promise  ^^  to  pay  the  debt  to  which  Tat^r  was  before 
^^  liabl^:'^  m^  Taylor  stitt  remains  liable^  till  actual  satisfac* 
tion.  Therefore  this  is  a  coUaterol  promise:  and  boA  are  li- 
able. Consequently,  'tis  within  the  act. 

If  indeed  the  declaration  had  averred  ^  That  Leper  ^xo^ 
^^  n^sed  to  pay  k  out  of  the  produce  of  the  goods  when  sold; 
^^  and  that  in  consideration  of  that  promise,  he  had  desisted 
**  from  distraining'': — that  had  been  a  different  case. 

« 

Lord  MANarisLD-^The  evidence  went  fiirdier  than 
die  declaration  Sitates.  The  declaration  does  not  state  whe- 
ther the  promise  was  in  writing,  or  not:  the  evidence  shews 
it  was  not.  But  both  are  consistent. 

This  case  has.  nothbg  to  do  with  the  slaMite  of  frauds* 

The  res  gesta  would  intitle  the  plaintiff  to  his  action  against 
the  defendant. 

The  landlord  had  a  legal  pledge.  He  enters,  to  distrain: 

he  has  the  pledge  in  his  custody.  The  defendant  agrees 
^^  That  the  goods  shall  be  sold,  and  the  plaintiff  paid  in  the 
**  first  place."  The  goods  are  thcfttnd:  the  question  is  no^ 
between  Taylor  and  the  plaintiff.  The  plaintiff  had  a  lien 
upon  the  goods.  Leper  was  a  trustee  for  all  the  creditors; 
and  was  obliged  to  pay  the  landlord,  who  had  the  prior 
lien.  This  has  nothing  to  do  with  the  statute  of  frauds.  It  is 
rather  a  fraud  in  the  defendant,  to  detain  the  45/.  from  the 
plaWftiff,W[ho  had  an  original  lien  upon  the  goods: 

Mr.  Justice  Wilmot  thought  this  case  out  of  the  sta* 
tute  of  frauds.  This  is  not  a  collateral  promise  to  pay  the 
debt  of  another. 

The  case  of  J^eid  v.  Nash  does  not  clash  with  the  other  de- 
terminations on  the  statute  of  frauds.    That  was  an  original 

undertaking: 
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1^66*       undertaking:  the  debtor  was  never  lidde  for  that  particular 

„-  sum  of  50/. 

Williams 

'^'  But  fA/f  case  is  not  within,  the  spirit  or  meaning  of  the 

Lbper.  ^^  j^^  tenant  was  here  the  original  debtor.  The  plain- 
tiff had  two  remedies  against*  him.  The  defendant  made  a 
bill  of  sale  of  the  goods  liable  to  the  plaintiff's  distress.  The 
plaintiff  is  in  possession  of  the  goods;  having  entered  with  in- 
tent to  distrain  them.  Leper  was  the  agent  for  the  credi- 
tors. He  makes  this  promise,  in  order  to  discharge  the  goods 
of  this  distress.  I  consider  this  distress  as  being  actually 
made.  Leper  says  **  If  you  will  quit  the  goods  and  disincwn- 
**  ber  thefundy  I  will  pay  you.'* 

Jjtper  Became  the  bailiff' of  the  landlord:  and  when  he  had 
sold  the  goods,  the  money  was  the  landlord's  (as  far  as  45L) 
in  his  own  bailiff^s  hands.  Therefore  an  action  would  have 
lain  against  Leper  for  money  had  and  received  to  the  plain- 
tiff's use. 

Mr.  Justice  Yates— It  was  not  necessary  to  state  in 
the  declaration, "  That  the  promise  was  in  writing." 

This  declaration  states  a  promise  ^^  to  pay  the  arrear  of 
^^  rent  amounting  to  45/."  (a  specific  sum.)  The  defendant 
was  in  possession  of  the  goods,  and  id>out  to  sell  them.  The 
plaintiff  entered,  with  intent  to  distrain  them  for  45L  The 
defendant  says — ^^  Let  me  go  on  to  sell  them;  and  I  will  pay 
^  you  the  45/."  He  undertook  to  pay  this,  in  all  events, 
'  peremptorily  and  absolutely.  This  is  an  original  considera- 
tion to  the  defendant. 

Therefore  he  concurred  in  being  of  opinion  for  the  plain- 
tiff; and  that  the  verdict  should  be  entered  for  die  sumof  45& 

Mr.  Justice  Aston — Ir  this  was  a  promise  to  pay  the 
debt  of  Taylor^  I  should  think  it  within  the  statute,  upon  Sir 
Fletcher  Norton^ s  distinctions;  which  are  the  true  ones. 

But  I  look  upon  the  goods  here  to  be  the  debtor:  and  I 
think  that  Leper  was  not  bound  to  pay  the  landlord  mote  than 
the  goods  sold  for,  in  case  they  had  not  sold  for  45/. 

The  goods  were  a  fund  bet-ween  both:  and  on  that  foot,  I 
concur. 

But 
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But  otherwise,  I  should  have  thought  (with  Sir  Fletcher)        1T66^ 
**  That  the  case  of  Beid  v.  Nash  does  not  clash  with  the  other " 


**  determinations  about  collateral  promises/*  illiam^ 

PosTEA  to  be  delivered  to  the  Plaintiff:  Lepbr. 

and  the  verdict  to  stand  for  the  whole  4SL 

Butter  vers.  Heathby.  ^^^^^^^  ^ 

THIS  was  an  action  upon  the  case  against  the  defendant,     *^     ^ 
for  not  fetching  away  his  tithes  in  a  reasonable  time**   •  -^^^^  H  ^^^^^ 

be  catt:  tres- 
pass vi«t  annis  will  rtot  Vie;  because  it  is  only  a  iu;n-fe&jMince»  not  a  moZ-feasalice.  V.  ^ 
Latch.  8.  Stlhnan  v.  Chanon  and  I  /.c/.  Raym.  188.  Shapcott  v.  Mugford. 

The  declaration  states,  that  the  plaintiff  set  out  the  tithes;  Notice  of  set. 

and  the  defendant  refused  to  fetch  them  away.  f  »»^K  o*»*  ^i^^^es 

'  IS  not  by  com- 

At  the  trial,  the  defendant's  counsel  insisted  on  a  custom  in  "^°'?»  ^}^^^^\  ^^ 
the  parish,  '^  That  no^c^  should  be  given  to  the  owner  of  the  y^^  ft  u^neces- 
*'  tithes,  of  the  setting  them  out.^^  sary  to  be  given 

by  occupier  ta 

The  proof  of  the  custom  was  not  entered  into,  at  the  trial:  owner. 
but  the  validity  of  the  custom  was  discussed. 

Mr.  Justice  Gould^  who  tried  the  cause,  held  the  custom 
not  to  be  a  good  one:  and  a  verdict  was  found  for  the  plain- 
tiff, and  30  guineas  damages ;  subject  to  the  opinion  of  this 
court  upon  die  following 

Question — ^*'  Whether  this  custom  be  good  in  /aw,  or  not.'* 

A  motion  had  been  made  for  a  new  trial;  and  a  rule  to 
shew  cause.  It  was  argued  on  Thursday  last,  by  Mr.  Ser- 
jeant Burlandy  Mr.  Thurlow^  and  Mr.  Mansfield^  on  behalf 
of  the  plaintiff  (the  occupier;)  and  by  Mr.  Serjeant  Davy 
and  Mr.  Dunning^  for  the  defendant  (the  impropriator.) 

The  counsel  for  the  plaintiff  denied  this  to  be  a  good  cus- 
tom; 1st.  Because  it  was  only  setting  up  the  ecclesiastical  law, 
against  the  common  law  of  the  kingdom  i  2dly.  This  can  not 
be  done  by  custom  in  9ny  particular  district. 

The  farmer  is  not  bound  by  common  law,  to  give  previous 
notice  of  the  time  of  his  setting  out  tithes. 

Vol.  III.  4  P  Mr. 
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Butter 

Heathbt. 

•  V.  Nov.  19. 
spencer's  c^ise, 
and  2  Ventr. 
48.  accord. 
Cro.  Eli2.  607. 


Mr.  Justice  Wilmot-^v  the  common  law,  oo  notice 
is  necessary:*  by  the  ecclesiastical  law,  it  isnecessaiy. 
The  question  therefore  is,  "  Whether  the  eccitnmtka/ 
"  law  can  be  introduced^  under  the  notion  of  such  a  cos- 
"  torn." 


*  V.  2  Ventr. 
48.  accord,  and 
1  Ro.  Abr.  643 
title  "Dismes," 
letter  X.  pi.  1. 
and  Bacon's 
Abr.  vol.  5. 
pa.  106. 


This  was  agreed  to  be  the  question. 

The  plaintiff's  counsel  objected,  that  this  custom  is  n^rs 
reasonable  or  good  one;  because  it  is  not  founded  upoo  aaj 
consideration*  And  admitting  the  canon  law  to  be  as  has  been 
mentioned,  yet  it  can  not  be  set  up  against  the  common  bm 
of  the  kingdom :  at  least,  it  ought  to  have  been  pleaded.  It 
can  be  no  bar  to  this  action,  or  to  the  form  of  it.  For,  it  is 
not  alledged  "  That  these  tithes  were  not  fairly  and  hmathf 
"  set  out;"  and  if  they  were  fairly  and  honestly  set  ont^dieT 
ought  to  have  been  taken  away  by  the  impropriator. 

The  farmer  can  receive  no  benefit  by  giving  such  notice: 
on  the  contrary,  he  may  be  much  incommoded  by  bem^ 
bound  down  to  set  them  out  the  particular  time  notified*  For 
he  can't  carry  any  away,  till  he  has  set  out  the  -whole:  and  t 
/a2/-impropriator  may  reside  out  of  the  parish,  and  93L  a  t<xj 
great  distance;  or  the  farmer  may  not  know  to  xvhom  ii!o6£e 
is  to  be  given,  or  where;  or  have  time  sufficient  to  admit  of 
giving  such  previous  notice  of  setting  them  out» 

Indeed  notice  to  the  owner  of  the  tithes,  *'  of  their  ha?- 
^*  ING  been  set  out,"  is  previously  necessarj'  to  the  briogiiBS 
an*  action  for  not  carrying  them  away.  And  this  notice  w» 
given. 

But  the  defendant  insists  that  there  ought  to  have  bees 
previous  notice  "of  setting  them  out." 

Beaver  v.  Spratley  in  Bunbury  333.  is  the  only  case  to  be 
met  with  on  such  custom  as  this:  and  that  r;ase  was  nenr 
determined.  Two  judges  against  one,  deemed  to  think  "Tte 

"  it  was  ^a^." 

The  counsel  for  the  defendant,  who  argued  in  su}^x>it  ot 
the  rule  for  a  new  trial,  admitted  "  Tliat  the  commm  )xv 
"  does  not  require  the  notice  of  setting  them  out:"  but  d» 
custom  does  require  it;  and  they  insisted  that  it  is  a  ^W 
custom. 

This  custom  falsifies  the  demand  made  by  the  declaratioo. 
For,  the  declaration  alledges,  "  That  the  parishioner  has 
"  been  alwavs  used  to  set  out  the  tithes  so  and  so;  and  that 
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tree. 


**  he  set  them  out  in  due  manner;  and  the  defendant  neglected 

"to  take  them  away."  The  defendant  shews  this  custom;  ~ 

and  that,  for  want  of  pursuing  it,  these  tithes  were  not  in  due.  ^^'^'"^^^ 

manner  set  out.  And  j/'they  were  not  set  out  in  due  ?nanner^  Hrathby 
then  he  Was  under  no  obligation  to  take  them  away. 

'Tis  part  of  the  definition  of  a  custom,  "  That  it  differs 
^  from  the  common  law."  We  do  not  say,  'tis  good,  because 
it  is  agreeable  to  the  canon  law:  we  only  say, "  It  is  good,  as 
"  being  the  lex  ioci.^^  It  is  the  law  of  the  land  here^  in  this 
parish. 

The  consideration  of  customs  can  not  be  inquired  into: 
however,  if  it  were  necessary  to  do  so,  honesty  and  pietif  are 
sufficient  considerations  for  this  custom.  But  customs  must 
be  presumed  to  have  sprung  from  ^oo^  considerations. 

This  custom  prevails  in  half  the  parishes  in  the  West  of 
England:  and  as  tithes  depend,  in  a  great  measure  upon  cusr 
torn,  so  also  does  the  manner  of  setting  them  out. 

The  parson  can  not  set  them  out  himself:  but  by  3  Ed.  6* 
c.  1 3.  $  2.  he  may  come  upon  the  land,  and  see  it  done.  And 
this  statute  directs  tithes  to  be  set  out  according  to  the  cus- 
toms of  the  respective  parishes. 

The  custom  does  not  require  the  parson  to  be  present;  nor . 
does  it  fix  the  tenant  to  reap  his  com  in  bad  weather:  it  is 
only  a  check  against  injustice  being  done  to  the  parson.   A 
reasonable  notice  is  all  that  is  requisite.  If  the  custom  should  » 

be  abused,  the  tenant  would  be  restrained  from  making  an  ill 
use  of  it. 

From  f  Hutton^s  opinion  to  Lord  Ch.  J.  Lee*s  time,  and  by  t  See  Noy.  19. 
Godolphin  expressly,  such  previous  notice  of  setting  out,  is  ne-  «^t"^a8  saS  b 
cessary  by  the  ecclesiastical  law.  «  Button  that 

"  by  the  crvU 

TTie  case  in  Bunbury  is  an  instance  in  support  of  the  cus-  "  law  Is^c. 
torn.  There,  indeed,  \  personal  notice  was  insisted  on.  But  %  That  does  not 
we  do  not  require  personal  notice:  we  say — "  To  himself,  cfj^r*^  ^0^^!^. 
"  agent,  or  servant."  And  it  is  his  own  fault,  if  he  leaves  the  thoufrh  there  U 
parish,  and  leaves  no  agent.  enoujrh  to 

^  justify  this 

observation,  upon  the  strict  words  of  the  report. 


In  a  cause  at  nisi  prius^  - 


.  V.  Tar  borough^  *  at  Lin-  •  Mr.  wheeler 


coin  assizes.  Lord  Ch.  J.  Willes  held  such  a  custom  to  be  mentioned  this 
good;  and  said,  he  wbhed  it  was  the  law  of  the  land.  ^^^  ^***  "^^- 

And"^^^'- 
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1766^  And  it  must  be  understood  (in  the  present  case)  that  this 

~  ""custom  could  have  been  proved. 

„    ^'  Lord  Mansfif.ld  said  it  had  been  very  well  argued* 

EA  HBY.    j^  depends  upon  general  reasoning,  and  the  case  at  Lincoln: 
for  that  in  Bunbury  does  not  ascertain  any  thing;  it  went  off 
And  wfth^re.     "P^  another  point.*  We'll  think  of  it. 

I^ard  to  thi$ 

point,  it  is  only  said,  "  That  Barons  Carter  and  Comynt  thought  there  was  something  in 

**'ihe  Abjection;  though  the  Lord  Chief  Baron  thought  it  wen  enough." 


Mr.  Justice  Wilmot  observed,  that  the  canon  law  is 
no  otherwise  an  argument  in  the  present  question,  than  as  it 
may  serve  to  shew  that  the  custom  has  not  been  thought  un- 
reasonable* 

Curia  advisare  vulu 

Lord  Mansfield  now  delivered  the  opinion  of  the 
icourt. 

The  only  question  is  ^'  Whether  this  be  a  reasonable  cus- 
•**  torn  or  not." 

There  is  no  authority  that  comes  up  to  diis  point,  but  onec 
and  that  was  a  cause  on  the  Midland  circuit  before  Lord  Ch* 
J.  Willes;  who  thought  it  a  reasonable  custom*  I  think  so  too. 

I  believe  the  doubt  about  it  arose  from  a  jealousy  of  receiv- 
ing the  ecclesiastical  law  in  any  case  whatsoever;  lest  the 
clergy  should  introduce  it  by  degrees. 

It  is  reasonable,  as  promotive  of  justice^  and  preventive  of 
fraud. 

Mr.  Dumping  said,  as  of  his  own  knowledge,  *'  That  there 
**  were  such  customs  in  the  West  of  England'^'* :  and  lam  told 
there  are  such  in  Lincolnshire  likewise. 

We  are  all  clear  "  That  it  is  a  ^c?o^  custom."  It  is  for  the 
prevention  of  frauds  and  for  the  convenience  of  the  parties. 

Therefore  the  rule  must  be  made  absolute,  for  a  new  trial; 
hut  without  costs. 

And  I  think  it  is  such  a  custom  that  a  very  slig-ht  evidence 
utrould  be  sufficient  to  prove. 

RVL£  MADE  ABSOLUTE. 
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Oates,  ex  dimiss.  Wigfall,  vers.  Brydon  et  al. 

THIS  was  an  action  of  trespass  and  ejectment  of  mes-Digcussionof 
suagcs  Esfc.  in  Shejjieidn  Not  guilty  pleaded.  General  is-  the  reason  and 
sue  joined.  The  cause  was  tried  at  the  preceding  assizes  forF*^^<^^°^^^"- 
Torkshtre^  before  Mr.  Justice  Bathurst:  and  upon  the  trial,  g^^^^^^^^' 
it  appeared  in  evidence,  that  Grace  Green  widow  being  seised  ouster  in  eject- 
in  fee  of  some  messuages  fcfc,  and  intending  to  intermarry  "^c"*. 
with  Samuel  Wigfall^  conveyed  the  same  to  trustees,  to  her  ^^  r*63& 
own  use  for  life;  and  after  her  decease,  to  such  uses  &?c.,  as  * 

she  should  either  before  the  said  marriage,  or  during  her  co- 
verture, by  her  last  will  or  otherwise,  limit  or  appoint;  and  for 
want  of  such  disposition,  then  to  the  use  of  the  said  Samuel 
Wigfall  for  life;  and  then  to  the  use  of  her  own  right  heirs. 

The  marriage  took  effect:  and  she  did  afterwards,  in  the 
lifetime  of  her  husband,  duly  make  her  will;  wherein,  after 
divers  pecuniary  legacies  &fc.,  (some  of  which  legacies  are  to 
the  three  children  of  Thomas  Brorvnhill;  and  others,  to  the 
four  children  of  Samuel  Water i)  is  the  following  devise — "  I 
*'  give  to  Samuel  Wigfall^  my  dear  and  loving  husband,  the 
.  **  house  where  we  now  dwell,  together  with  the  stable  and  all 
**  other  appurtenances  thereunto  belonging,  for  and  during 
"  the  term  of  his  natural  life:  and  after  his  decease,  I  give 
^^  the  said  house  and  stable  with  all  appurtenances  unto  the 
**  said  Samuel  Warbleton  my  brother,  if  then  alive,  for  and 
**  during  the  term  of  his  natural  life;  and  after  his  decease,  I 
**  give  the  said  house  and  stable  with  the  appurtenances,  unto 
**  the  said  children  of  my  cousins  Thomas  Brorvnhill  and  «SVzm- 
**  uel  Water  J  or  such  of  them  as  shall  be  then  living,  share  and  i 

**  share  alike.  And  if  it  happen  that  the  said  Samuel  Warble- 
**  ton  be  not  living  at  the  decease  of  the  said  Samuel  Wigfall^ 
*'*'  then  my  mind  and  will  is,  that  the  said  house  and  stable 
^  with  the  appurtenances  be  DIVIDED  amongst  the  said chil- 
*'  drea  of  my  cousins  Thomas  Broxunhill  and  Samuel  Water ^ 
**  as  aforesaid.  And  also  all  the  rest  of  my  estate  which  is 
**  not  herein  or  hereby  before  by  me  given  or  disposed  of  I  do 
"  give  unto  the  said  Samuel  Wigfall  my  husband."  And  she 
appointed  her  said  husband, and  brother  Warbleton^tx&CMtorz. 

The  testatrix  soon  afterwards  died :  and  her  husband  sur- 
vived her,  and  held  the  estate  until  his  death,  which  happened 
in  August  1757*  At  the  ti/ne  of  his  deaths  apd  at*the  time  of 
the  death  of  the  said  Samuel  Warbleton  (who  survived  the  tes- 
tatrix, but  died  before  her  said  husband)y(W/r  of  the  said  chil- 
dren of  Thomas  Brorvnhill  Bnd  Samuel  Water  were  living:  one 

of 
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1766.        of  whom  is  still  living:  the  other  three  died  before  the  timo 

z:  of  the  demise  laid  in  the  declaration. 

Oates 

ex  dimiss.        The  premises  devised  to  the  children,  at  the  time  of  mak- 
Wig  FALL     j^g  ijjg  ^jij.  ^ere,  and  still  are  worth  100/.  to  be  sold,  and 
no  more:  and  the  testatrix  had  no  real  or  personal  estate,  ex- 
cept what  is  particularly  mentioned  in  the  will. 

The  defendant  J^rt/don  purchased  the  estate  in  question,  of 
the  children :  the  other  defendants  arc  tenants  of  the  same, 
under  him.  No  actual  ouster  was  proved,  previous  to  the 
bringing  the  ejectment.  The  lessor  of  the  plaintiff  is  heir  at 
law  to  Samuel  Wigfall^  the  husband  of  the  testatrix. 

A  verdict  was  given  for  the  plaintiff,  subject  to  the  Clinton 
of  this  court  on  the  following 

Question—"  Whether  the  lessor  of  die  plaintiff  be  intitled 
"  to  three  widwided fourth  parts  of  the  premises;  and  can  re- 
**  cover  the  same  in  this  action." 

It  was  argued  on  Thursday  last  by  Mr.  Fearnley  for  the 
plaintiff,  and  Mr.  Wallace  for  the  defendant* 

Mr.  Fearnley  argued  that  the  devise  to  the  seven  children 
was  only  during  their  lives. 

Mr.  Wallace  insisted,  that  the  seven  children  took  an  estate 
infecj  as  tenants  in  common.  And  he  also  insisted,  that  the 
rule  to  confess  lease  entry  and  ouster  does  not  supply  the  want 
of  evidence  of  the  actual  ouster  of  the  tenant  in  common. 

Mr.  Fearnley  replied,  that  they  only  toole-an  estate  for  life. 
[See  1  J^o.  Abr.  834.  Farwcetfs  case.  Cro.  Eliz.  52.  Petty- 
wood  V.  Cooke;  and  Skinner  339.  Middleton  v.  Swain.'\ 

'  And  as  to^he  objection  to  the  entering  into  the  rule  to  con- 
fess lease  entry  and  ouster--4ie  acknowledged  a  dictum  men- 
tioned in  7  Mod.  39.  where  it  is  reported  to  be  said  j&er  Holt — 
"  In  case  of  tenants  in  common,  there  must  be  an  an  actual 
"  ouster  of  one  by  the  other:  or  else,  he  shall  not  be  compelled 
"  to  confess  lease  entry  and  ouster. 

But  here  the  defendants  did  confess  lease  entry  and  ouster. 
There,  it  is  only  said,  "  That  he  shall  not  be  compelled  to  do 
'*  it."        . 

He  cited  2  Ld*  Raym.  750*  Littk  v.  Heaton^  and  1  Salk.  , 
259.  S.  C.  to  shew  that  it  is  setded,  "  That  proof  of  actual 

"  cntrv 
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**  entry  and  ouster  is  not  necessary  in  ejectment  brought  on        1766. 
"  breach  of  a  condition  of  re-entry."  And  so  is  1  Fentr.  248.       *~ 
Anonymous.  He  likewise  mentioned  1  Siderf.  223.  Lang-         ^^ 
home  V.  Merry;  where  the  court  held,  "  That  an  entry  shall     Wigfall 
**  be  intended^  till  the  contrary  be  proved."  [And  V.  2  Ventr.  ^^ 

332.  anon.]  ^  Beydon  et  ri. 

The  Court  having  taken  a  few  days  to  look  into  the 
cases — 

Lord  Mansfield  now  delivered  their  opinion. 

After  stating  the  case  particularly,  and  the  question, 
•*  Whether  an  actual  entry  was  necessary  to  have  been  proved; 
*'  or  whether  the  confession  of  lease,  entrj-  and  ouster  be  suffi-^ 
**  cient^  without  actual  proof  of  it;"  he  observed  that  as  there  was 
vo  proof  oi  actual  ouster^  no  actual  ouster  could  be  supposed: 
but  that  slight  proof  would  be  sufficient  to  be  left  to  the  jury- 
However,  though  no  actual  ouster  can  be  supposed,  yet 

We  are  all  of  opinion  that  the  confession  of  lease  entry  and 
ouster^  is  sufficient  to  bar  a  nonsuit  for  want  of  proof  of  actual 
ouster. 

We  are  glad  to  have  it  settled;  because  there  have  been 
different  opinions. 

The  meaning  of  confessing  lease  entry  and  ouster  is,  to  bring 
the  matter  to  tfie  mere  question  of  the  plaintiff's  possessor>- 
tide. 

In  the  case  of  Dormer  v.  Fortescue^^  an  actual  entry  was  •  H.  11  G.  2. 
holden  necessary  on  the  f  statute:  for  that  the  word***  action^^'^  ^'  ^-  ^"^  a^^''- 
in  that  statute,  could  not  mean  '' ejectment.^^  That  was  set- p^^^  *"  ^'^"*- 
ded  and  established  by  many  cases.  Therefore,  to  avoidafiney  1 21  lac  i. 
diere  must  be  an  actual  entry;  and  the  demise  can  ^ot  be  c.  16. 
carried  back  beyond  the  actual  entr}% 

In  all  other  cases,  the  confession  of  lease  entry  and  ouster 
is  sufficient.  And  so  it  is  now  sctded  that  it  is  sufficient  for 
an  ejectment  brought  upon  a  condition  broken. 

As  to  this  particular  case  of  a  tenant  in  common — There 
are  cases  enow,  to  justify  our  opinion.  He  repeated  the  case 
oi  Johnson  v.  Allen^  13  IV.  3.  reported  in  12  Mod.  657.  And 
indeed  it  is  scarce  possible,  he  said,  that  a  tenant  in  common 
should  bring  an  ejectment,  but  where  there  is  an  actual  ouster. 
7  Mod.  39.  1  ^een  Anne, — '''per  Holt — He  shall  not  be 
"  compelled  when  he  does  not  dispute  the  tide:  but  where  he 
*'  does  dispute  it,  he  shall  be  compelled  to  confess  lease  entr}' 
**  and  ouster." 

There- 
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1 766.  Therefore  we  are  all  clear  that  the  confession  of  lease  entry 

Oates       ^^^  ouster  is  sufficient,  in  the  case  of  a  tenant  in  common, 
ex  dimiss     ^^^^^^^  proof  of  actual  ouster- 
Second  point.  As  to  the  construction  of  the  will — 

The  question  is^  "Whether  this  house  and  stable-were 
"  given  to  the  seven  children,  only  during  their  lives,'  or,  as 
"  tenants  in  common.^'^ 

The  whole  value  is  only  100/. 

There  must  be  something  by  way  of  limitation^  to  shew  the 
intention  of  the  testatrix:  otherwise  'tis  for  life  only. 

But  few  ordinaiy  people  make  the  distinction  between  land^ 
and  personal  property. 

As  this  rule  of  law  often  operates  against  the  intontion  of 
the  testator,  it  shall  be  construed  to  carry  a  fee,*  where  diere 
are  words  of  limitation,  and  the  testator's  intention  {q>pears. 

This  is  a  house  and  stable.  They  are  given  to  the  husband 
for  life,  expressly:  so  they  are,  to  the  brother.  If  she  had 
meant  the  like  to  the  children,  ^he  would  have  done  the  like. 
But  she  gives  to  the  seven  children,  ajler  the  two  lives,  a 
w^Mfin^  property,  share  and  share  alike.  Besides,  she  directs 
the  house  and  stable  to  be  divided  zmonfgsX  the  seven  children, 
incase  her  brother  dies  before  her  husband:  that  is,  they  must 
be  sold^2caA  the  produce  divided. 

We  are  .of  opinion,  that,  upon  the  rvholeof  this  will,  there 
is  enough  to  shew  that  the  testatrix  intended  the  value  of  this 
house  and  stable  to  be  divided  amongst  the  seven  children. 

The  sweeping  residuary  clause  does  not  alter  the  case:  she 
does  not  dispose  of  all  the  money  that  she  had  to  dispose  of. 

Plaintiff  to  be  nonsuited:  and  the 

posTEA  to  be  delivered  to  the  defendant. 


Armstrong,  ex  dimiss.  Tinker  etal.  vers.  Peirse  etal. 

Trurtees  shall  iTHHIS  was  an  action  of  trespass  and  ejectment  of  a  messuage 
wsfiSnTr^ror  ^  ^^  ^^^^  at  Bishop's  Canning  in  mits;  on  the  several 
dispute  it  with  demises  of  jfohn  Tinier^  Joseph  Tinier^  Benjamin  Harring^ 
their  cestui  que  trust   5T.R.  654. 

and 
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and  yame^'Battkttf  Robert  Preston  and  Thomas  Hunt;  and        1766. 
Hester  Pitman.  The  cause  came  on  to  be  tried  at  the  kst  a^wsxrong 
Lent' Assizes  ft>r  the  county  of  Wilts  before  Mr-  Justice    ^^  dimiss. 
Aston:  when  a  general  verdict  was  found  for  the  plaintiff,  j^^^^j^  ct  al. 
subject.to  the  opinion  of  this  court  upon  the  following  ^,. 

Case — Alice  Rudman^  spinster,  being  legally  possessed  of 
the  premises  in  question,  for  the  residue  of  a  term  of  99  y^ars, 
determinable  upon  the  death  of  herself  and  two  other  per- 
sons; and  a  marriage  being  intended  between  her  and  John 
Peirse^  yeomim;  by  indenture  dated  2l8t  December  1733, 
between  the  said  yohn  of  the  first  part,  the  said  Alice  of  the 
second  part,  and  Robert  Tinker  and  William  Marring  of  the 
third  part,  the  said  Alice  Rudman  assigned  to  the  said  Robert 
Tinker  and  William  Marring  all  the  premises  in  question  for 
the  remainder  of  the  said  term  of  99  years,  determinable  as 
aforesaid ;  upon  trust  for  the  said  Alice  Rudman  and  her  as- 
signs until  the  said  intended  marriage  should  be  had;  and 
fpom  and  immediately  after,  upon  trust  that  they  the  said 
Robert  Tinker  and  William  Marring  and  the  survivor  of  them 
his  executors  or  administrators  should  permit  and  suffer  the 
said  John  Peirse  and  his  assigns  to  hold  and  enjoy  the  premi- 
ses, and  to  take  the  rents  and  profits  thereof  during  so  long 
of  the  residue  of  the  said  term  as  the  said  John  Peirse^  and 
Alice  Rudman  ^ovX6.  jointly  lives  and  if  the  said  Alice  Rud- 
man  should  survive  the  said  John  Peirse^  then  after  his  death, 
in  trust  wholly  for  the  said  Alice  Rudman  her  executors  admi- 
nistrators and  assigns,  to  her  and  their  own  use  and  benefit: 
and  if  the  said  A.  R.  should  die  in  the  life-time  of  the  said 
J*  jP.  then  from  and  immediately  after  such  her  death,  upon 
trust  to  permit  and  suffer  such  persons  to  hold  and  enjoy  the 
same  premises  for  the  residue  of  the  term,  as  she  by  any  writing 
under  her  hand  and  seal  &Pc.,  or  by  her  last  will  and  testa- 
ment &fc.,  should  appoint* 

The  said  marriage  took  effect. 

The  said  William  Marring  died  in  17ZZ» 

By  indenture  dated  29th  September  1743,  (which  recited 
the  former  deed  of  setdement,  and  the  trusts  and  limitations 
contained  in  it,)  in  consideration  of  the  sum  of  330/.  paid  to 
the  ssadjohn  Peirse  and  Alice  his  wife,  the  said  Robert  Tinker 
by  the  direction  of  Peirse  and  his  wife,  and  also  the  said 
John  Peirse  and  the  said  Alice  Peirse  assigned,  and' the  said 
Alice^  in  pursuance  of  her  power  reserved  to  her,  limited  the 
premises  in  question  to  Andrew  Sealy  his  executors  adminis- 
trators and  assigns,  for  the  remainder  of  the  said  term  of  99 

You  III.  4  Q  years 
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t766.        years  determinable  as  aforesaid  with  aproviaofer  'mfamption 
Armstrong ^P^"  payment  of  the  principal  and  interett  upon  die  Stoi  of 
ex  dimiss.     March  then  next  ensuing*  In  diis  indentare  is  a  covenant  fat 
TiiTKRR  et  al.  fiirther  assuring  the  premises  upon  non-payment  &?c.  . 

PRiRseetal.  ®^  indenture  dated  18di  November  1751,  the  said  yoA/i 
'  Feirse  and  his  wife,  in  consideration  of  300^  assigned  over 
the  premises  in  question  to  Hater  Pitman  her  executors  ad- 
ministrators and  assigns  for  the  remainder  of  the  term  deter- 
minable as  aforesaid;  with  a  like  proviso  for  redemption,  and 
covenant  for  further  assurance  as  are  afoovementioned* 

The  said  jfohn  Peirse  paid  all  the  interest  due  on  the  ssud 
several  mortgages,  to  the  last  day  of  payment  respectively 
before  his  death,  which  happened  in  1758.  His  wife  survived 
him,  but  paid  no  interest  after  his  death,  either  to  Seedy  or 
Pitman^  or  to  any  other  person  on  their  behalf;  nor  was  any 
interest  ever  demanded  of  her. 

The  said  Andrew  Sealy  and  Robert  Tinker  are  since  dead; 
and  the  six  first-named  of  the  lessors  of  die  plaintifF  are,  re- 
'  spectivelyi  their  legal  representatives:  viz*  John  and  yoseph 
Tinker^  n.  Harringy  and  James  Bartlett^  are  executors  and 
legal  representatives  of  Robert  Tinker;  and  Roberi  Preftofi 
and  Thomas  Hunt  are  the  executors  and  Icgd  representatives 
of  Andrew  Sealy. 

The  said  Mice  Peirse  continued  in  possession  of  the  premi* 
ses  until  her  death,  which  happened  in  1765;  and,  previous 
thereto,  made  her  will  dated  29  July  1759,  whereby  she  de- 
vised the  premises  to  the  deftmdant  her  daughter  in  the  fol« 
lowing  words-^"  I  give  unto  my  daughter  Alice  Peirse  all 
^^  that  leasehold  estate  commonly  called  Rei^e\  which  I  now 
>*  hold  by  virtue  of  a  setdement  made  before  marriage  with 
"  my  late  husband." 

The  defendant  Peirse  is  in  possession  of  part  of  the  pre- 
mises in  question;  and  the  other  defendants,  of  the  residue, 
as  her  under-tenants. 

The  question  submitted  to  the  court  was  "  Whedier  the 
**  plaintiff  was  intitled  to  recover  the  premises  in  this  eject- 
''  ment." 

Mr.  Go w/c/ argued  this  case  for  the  plaintiff;  Mr.  Thurhw^ 
for  the  defendants. 

And  the  question  they  meant  to  make,  was  "  Whether  a 
'^  mere  trustee  could  dispute  the  possession  of  his  own  cestuy 
"  yw/  trusty 

But 
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fiat  TBI  GomtT,  dion^  they  looked  upon  it  as  a  sctded       1T66> 
pomt^  "That the  formal  title  of  a  trustee  should  noi,  in  an  jt^^j^^yj^^^^^ 
**  efectment,  be  set  up  against  the  cestw/  qui  trust,*  because,    ^^  dimiss. 
**  from  the  nature  of  die  two  rights,  the  cestuy  qui  trust  is  to  Xikker  ct  al. 
**  have  the  possession ;"  yet  in  this  case,  that  was  not  the  ques-  x;. 

tion:  for,  here,  the  lessors  of  the  plaintiff  were  not  trustees  for  Peirss  et  al. 
the  defendant^  but  for  the  mortgagees. 

And  therefore  they  immediately  gave  judgment;  and  di- 
rected that  the 

PosTEA  should  be  delivered  to  the  Plaintiff. 


Rex  vers.  Lookup.  Wednesday.  7 

^  May  1766. 

ONthe  30thof  yt/n^  1 762,  in  the  second  year  of  hts^rw^^  Perjury  being 
majesty,  a  bill  was  found  against  the  defendant  Get^ge^^^^^^^  '"^^^« 

w      I    ^  V  -11?.  1       J  ^         •         -   w  -.       i5  II  indictment  to 

Lookups  for  winiu  »id  corrupt  perjury  m  his  answers  to  a  bill  ^^^^^  ^^^^  ^^^^ 

in  chancery  filed  by  Sir  Thomas  Frederick^  relative  to  money  mitted  in  the 

chareed  to  be  unfairly  won  by  the  defendant  at  play.  Jipe  of  the  late 

^  -^  ^  ^    ''  king,  and  charji^- 

Upon  this  indictment,  he  was  tried,  and  convicted.  ^^  *®  ^  *^  th ' 

He  thereupon  petitioned  the  king;  and  obtained  a  reference  J^Tar^fend^s 
to  Lord  Mansfield;  vf\iO  chose  to  take  the  opinion  of  the  the  indictment 
judges.  They  received  his  affidavits,  and  examined  into  his  insufficient,  and 
reasons  and  insinuations.   After  which,  they  declared  them-  «•  «<>n\J^ction 
selves  thoroughly  satisfied  with  the  verdict;  and  saw  no  foun-  ^^^^j  [^  [^^ 
dation  for  granting  a  new  trial.  Whereupon,  they  proceeded  house  of  l9rds 
to  his  sentence:  which  was — ^*'That  he  should  be  set  in  and  JP<1  defendant 
**  upon  the  pillory,  at  Charing'CrosSy  for  an  hour,  between  therefwlm. 
*^  the  hours  of  twelve  and  two;  and  that  he  should  be  after-  Cro.  Jac.  377. 
**  wards  transported  to  some  of  his  majesty's  colonies  or  plan- 
**  tations  in  America^  for  the  space  of  seven  years;  and  be  now 
^*  remanded  to  the  custody  of  the  marshal,  to  be  by  him  kept 
^^^  in  safe  custody,  in  execution  of  the  judgment  aforesaid,  and  ' 
**  until  he  shall  be  transported  as  aforesaid.'* 

On  Wednesday  27th  November  1765,  (which  was  eight  or 
nine  days  after  the  sentence  had  been  pronounced,)  he  movetl 
"  To  stay  the  entry  of  the  judgment;'*  in  order  to  give  him  an 
opportunity  of  moving  in  errr^A^  of  judgment;  ^  fatal  mistake 
having  been  since  discovered;  viz.  ^^  That  the  fact  was  charg- 
**  cd  to  have  been  committed  in  the  time  of  the  late  king," 
whereas  the  indictment  concludes  ^^  Against  the  peace  of  the 

"  present 
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iy66»  ^'^  present  king:"  and  his  counsel  urged,  that  he  wettv/Ain 

Rex  tifne;  as  the  motion  was  made  during  the  satBe  term  in  which 

^.  the  sentence  was  pronounced  >  and  the  entry-roll  of  Ac  record 

Ix)0KUP.  liot  yet  made  up. 

But  THE  Court  denied  this  motion.  They  thought, 
that  in  such  a  case,  and  upon  such  an  objection,  they  were 
not  bound  or  warranted  to  let  in  a  motion  in  arrest  of  judg- 
ment, after  sentence  pronounced. 

His  regular  remedy  was  by  writ  of  error. 

The  next  day,  the  defendant's  counsel  moved  to  adjourn 
his  standing  in  the  pillory,  on  an  affidavit  (made  by  his  phy- 
sician) of  his  illness;  and  that  his  standing  in  the  pillory,  in 
the  open  air,  for  an  hour,  would  probaUy  endanger  his  kfe. 

Note— The  rule  is  drawn  up,  "  That  the  marshal  deliver 
*'*'  the  defendant  to  the  sheriff;  and  that  the  sheriff  do  set  him 
^^  in  and  upon  the  pillory,  for  an  hour,  between  the  hours  of 
^^  ten  and  twelve,  on  [leaving  the  day  in  blank/]  and  then  de* 
^^  liver  him  to  the  marshal  &c;"  and  this  blank  is  afterwards 
filled  up,  at  the  choice  and  nomination  of  the  sheriff.  In  the 
present  case,  it  had  been  filled  up  with  the  words  *'  Saturday 
'*  next,  the  30th  instant j"  and  had  been  sictuaHj  ^^^^^^^  ^^^ 
to  the  sheriflf. 

Lord  Mansfield — Let  the  rule  be  altered  thus — 
^  That  upon  reading  the  former  rul^,  and  upon  reading  the 
"affidavit  of  Dr.  W^af^on  concerning  the  present  indisposition 
"  of  the  defendant,  the  time  appointed  by  the  said  rule  for 
^  setting  the  defendant  in  and  upon  tfie  pillory  is  enlarged; 
**  and  that  the  said  sentence  be  executed  on  the  1 7th  day  of 
^  December  next,  or  as  soon  afterwards  as  the  same  can  be 
**  done  without  danger  from  the  defendant's  indisposition.^* 

TJie  next  day  (the  last  day  of  Michaelmas  term  1765,) 

Eyre^  Recorder  of  London^  on  behalf  of  the  defendant,  ur- 
ged the  court  (as  he  had  before  done,  on  the  preceding  day,) 
to  reconsider  dieir  judgment,  that  is  to  say,  their  sentence: 
and  he  mentioned  1  Salk*  78.  The  ^ueen  against  Dariz/,  and 
Farresley  (7  Mod.  100.  S.  C.  and  2  Holers  Hist.  P.  C.  379. 
where  Lord  Ch.  J.  JIale  says,  **  ^  by  any  mistake  or  over* 
^^  sight,  the  court  should  give  judgment  against  a  clerk  con- 
**  victed  of  a  felony  widiin  clergy;  yet  they  may,  and  (as  I 
"  think)  ought  to  allow  him  his  ciercy,  ajier  his  attainder." 
From  whence  he  argued,  that  as  in  me  present  case  the  judg- 
ment 
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itient'ought  to  have  been  ^  ^uod  cassetur*^  it  is  not  only  in  1766* 

their  power  to  set  it  right  now,  but  they  are  even  bound  ex  ^^^       " 

officio  to  do  so.    And  he  said,  there  was  no  distinction,  in  ^, 

criminal  cas^s,  bet  ween  ybrm  and  substance.  Lookup. 

But  THE  Court  persisted  in  not  doing  this,  without  some 
precedent.  They  said,  the  citation  from  Hale*s  If.  P.  C.  was 
not  parallel  to  the  pYesent  case.  There,  the  judgment  would 
only  be  corrected:  this  is  a  motion  to  arrest  it.  That  was  a 
capital  case  too :  here,  3rou  are  limited  to  a  time.  And  even 
in  capital  cases,  you  have  no  instance  of  such  a  motion  as 
this,  afier  the  expiration  of  the  limited  time. 

Motion  denied. 

Whereupon,  Mr.  Lookup  brought  a  writ  of  error  returnable 
in  parliament,  and  assigned  several  errors.  1st.  That  the  in- 
dictment is  insufficient.  2d.  That  the  offence  in  the  indictment 
specified  is  not  charged  to  have  been  done  against  the  peace 
of  his  late  majesty:  in  whose  reign  it  was  aUedged  to  have 
been  committed.  3d.  That  the  offence  is  charged  to  have  been 
done  against  the  peace  of  his  pre9enP  majesty;  in  whose  c^ign 
it  appears  not  to  have  been  committed.  4th.  That  no  certain 
day  or  time  is  fixed  iqppointed  or  limited  by  the  judgment^  for 
setting  the  plaintiff  in  error  in  and  upon  the  pillory.  5th.  That 
no  certain  time  is  fixed  appointed  or  limited  by  the  judgment, 
for  the  transportation  of  the  plaintiff  in  error.  6th.  That  the 
court  of  krn^s  bench  had  not  any  power  or  authority,  by  law, 
to  adjudge  or  order  that  the  plaintiff  should  be  transported  to 
some  of  his  majesty's  *  colonies  or  plantations  in  America  for  •  V.  2  G.  2. 
the  space  of  seven  years.  '  ^-  ^• 

AU  the  objections  were  considered  as  frivolous;  exc^t 
that  which  was  discovered  after  sentence  pronounced.  But 

On  5th  May  1766,  the  following  question  was  put,  by  the 
lords,  to  the  judges — 

^^  Whether  ^e  perjury  being  alledged  in  the  indictment 
^^  to  have  been  committed  in  the  time  of  the  late  kingj  and 
'^  charged  tabe  against  the  peace  of  the  now  king,  is  fatalj 
^^  and  renders  the  indictment  insufficient^'^ 

The  Lord  Chief  Baron  delivered  the  unanimous  opinion  of 
the  judges,  in  the  affirmative. 

And 
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1766*  Aftd  uptm  this  pcMnt^'the  judgment  otth^Ung's'i^neh' 

^       T  RBVEBJED*  ^         .    - 

•  ,•  * 

^'  Two  days  after,  on  /th  .^y  1766,  Mn  Recorder  moved. 

Lookup.     ^^  jjjg  behalf,  (but  without  his  being  brought  up  into  court,) 
that  he  might  be  discharged* 

And,  the  Order  of  reversal  bei^g  produced  and  read. 
The  Court  ordered  him  to  be 

•  V.  post  29th  DISCHARGED.* 
Januvy  1771. 

It  is  very  remarkable,  that  from  MicbaeAnm  tena  1656,  to 
the  time  of  this  publication  (^Michaelmas  term  1771,)  this  is 
the  only  judgment  of  the  court  of  king*s  bench^  which  has 
been  reversed;  though,  from  the  importance  and  difficulty  of 
the  questions,  there  have  been  many  writs  of  error  in  the 
exchequer-chamber  and  in  parliament* 

^^f^^  Rex  vers,  Helling  etal\ 

e;:^;  wedn^.  m^-  ^'^^'^  ^'±"''!:?f  ^^7'^i^T^^ 

day  1766,  ap-     ■*-▼-■-  *ng  «*!  Order  made  updti  Easter  Wednesday  176d,  bf 
pointing  over,    two  justices  YZuitf  Rokinson  and  JosephGirdler  £sqrs«)  wp» 
seen  for  the      pointing  the  defendants  dverseers  of  tfie  poor  ol  St.  Andrew* s 
176^11  vTg^  J?d»ottr»  above  the  bars,  and  St.  Ge&tg^e  the  Martyr. 
order* 

It  has  been  ob^eeted,  that  this  is  not  an  appcuntmcnt  under 
the  atatete  of  43  Ekz^  c.  2.  being  ^Fdr  this  present  year  17664** 

Answer — But  this  is  the  usual  form  in  this  parish.  And 
the  order  says,  "  And  to  do  all  such  things  as  their  duty  re- 
^ires;^'  tiiat  is,  (amongst  other  things)  to  stay  in  their  office 
till  others  are  appointed. 

Sir  Fletcher  Norton  and  Mr.  Walker^  contra^  argtied  for 
quashing  the  order* 

They  admitted,  they  could  not  go  out  of  die  order.  But  by 
4d>  ElhL.  c.  2*  sect.  1 .  the  overseers  are-to  be  nominated  yearly^ 
and  this  act  ffhing  a  Jurisdiction^thty  aHPOMiged  to  conform 
exactly  to  it.  Consequently,  they  can  nominate  only  for  a 
YEAR;  (neither  more  nor  less.) 

Whereas  this  appointment  being  made  on  Easter  Wednesday y 
and  appointing  them/or  the  year  1766,  they  were  not  obliged 

nor 
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nor  audnrifted  or  indded  to  cobtinne  ^anjr  longer  diairAe  ind       I  f 66. 
4^  the  t^euar  176f6*  It  is  not  an  apposntiput^r  a  year.         .  «^ 

Lord   MjkirsftELi>— The  rae/  objections,  I  take  it  for     u   ^' 
granted,  are^iot  before  the  coort.  ^^"*"^ 

The  only  question  before  us  is  **  Whether  die  order  is  good 
*'  upon  the  face  of  itj  or  not." 

Now  this  order  plainly  means  the  overseer*^  jrear:  and  that 
year  is  from  Easter  1765  to  Easter  1766*  You  would  make 
it  bad,  by  understanding  it  to  mean  the  year  of  our  Lord. 
But  you  can  Trot  construe  this  order  to  be  a  bad  one,  by  under- 
standing it  so:  ibr  it  manifesdy  means  quite  another  sort  of 
year. 

Mr.  Justice  Wilmot  was  silent,  being  a  parishioner. 

Mr.  Justice  Yates  was  absent. 

Mr.  Jtistke  Aston  conciured  with  Lord  Mcmsfield^ 
vaA  said,  that  if  the  construction  may  be  taken  two  ways; 
one  of  them  making  the  order  good,  die  other  making  it 
bad;  he  should  take  it  in  the  sense  that  would  make  tt  good. 
Wherefore 

Per  Cur-^ 

Rule  discharged: 

Order  affirmed. 


Rex  vers.  Inhabitants  of  Ecclesall  Bierlow  in        ^_,  „  i-,  , 

oi  ^n:^, ,  Monday,  12 

Shemeld.  May  1766. 

(1  Black.  Rep. 
See  this  Case  abridged,  in  the  Table;  and  at  large  in  the  592.  S.  C) 
Quarto  edition  of  my  Settlement  Cases,  No.   180. 
Pa.  562. 


Carter  vers.  Boehm. 


THIS  was  an  insurance-cause,  upon  a  policy  underwritten  concealment, 
by  Mr.  Charles  Boehniy  of  interest,  or  no  interest;  with-  will  avoid  a  po- 
out  benefit  of  salvage.  The  insurance  was  made  by  the  plain-  Hey  of  insur- 
tiflF,  for  the  benefit  of  his  brother.  Governor  George  Carter.    ^'^  ^^^^  595. 

It  Dou(^.  733. 


Digitized  by  VjOOQIC 


V. 
BOEHU. 


iy66»         . '  It  i^RiS'triediiefore  LotiiMamfieki  at  (kaUhaUs^a^tk  ver- 
^  diet  was  £Dund  for  the  phuatiiF  by  a  specisd  jury  of  merchants. 

On  Saturday  the  19th  of  J/ri/  last,  Mr.  Recorder  (jByrr ,) 
on  behalf  of  the  defendant,  moved  for  a  new  triaL 

His  objection  was,  **  That  ciTcumstances  were  not  suffi- 
"  ciendy  disclosed." 

A  rule  was  made  to  shew  cause:  and  copies  of  letters  and 
depositions  were  ordered  to  be  left  widi  Lord  Mansfield. 

N.  B.  Four  other  causes  depended  upon  this. 

The  counsel  for  the  plaintiflf,  viz.  Mr.  Mortoriy  Mr.  Dun^ 
rang  and  Mr.  Wallace^  shewed  cause  on  Thursday  the  first 
of  diis  month.  But  first. 

Lord  Mansfield  reported  the  evidence-— That  it  was 
an  action  on  a  policy  oif  insurance  for  one  year;  viz.  from 
16th  of  Octoktr  1 759  to  16th  of  October  ir60,  for  the  benefit 
of  the  Governor  of  Fort  Marlborough^  George  Cbr^r,  against 
the  loss  of  Fort  Marlborough  in  the  island  of  Sumatra  in  the 
East  Indies^  by  its  being  taken  by  a  foreign  enemy.  The  event 
happened:  the  fort  was  taken,  by  Coimt  D^Estaigne^  withiB 
the  year. 

The  first  witness  was  Cawthorney  the  policy-broker,  who 
produced  the  memorandum  given  by  the  governor's  brother 
(the  plaintiff)  to  him:  and  the  use  made  of  these  instructicms 
was,  to  shew  "  That  the  insurance  was  made  for  the  benefit 
^  of  Governor  Carter y  and  to  insure  him  against  the  taking 
**  of  the  fort  by  a  foreign  enemy." 

Both  sides  had  been  long  in  chancery:  and  the  chancery- 
evidence  on  both  sides  was  read  at  the  trial. 

It  was  objected,  on  behalf  of  the  defendant,  to  be  a  frauds 
by  concealment  of  circumstances  which  ou^t  to  have  been 
disclosed;  and  particularly,  the  weakness  oi  the  fort,  and  the 
probability  of  its  being  attacked  by  the  French :  which  con- 
cealment was  offered  to  be  proved  by  two  letters.  The  first 
was  a  letter  from  the  governor  to  his  brother  Roger  Carter ^ 
his  trustee,  the  plaintiff  in  this  cause:  the  second  was  from 
the  governor  to  the  East  India  Company. 

The 
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The  evidence  in  reply  to  this  objection  consisted  oi  three  1766* 

depositions  in  chancery,  setting  forth  that  the  governor  had  Cakter 
^OyOQOL  in  effects;  and  onhr  insured  10,000/.:  and  that  he  ^^ 

was  guihy  of  no  fault  in  defending  the  fort.  Boehm. 

The  first  of  these  depositions  was  Captain  TryorCs:  which 
proved  that  this  was  not  a  fort  proper  or  designed  to  resist 
European  enemies;  but  only  calculated  for  defence  against 
the  natives  of  the  island  of  Sumatra;  and  ako  that  the  go- 
vernor's office  is  not  military^  but  only  mercantile;  and  that 
fort  Marlborough  is  only  a  subordinate  factory  to  fort  *SV. 
George* 

There  was  no  evidence  to  the  contrary.  And  a  verdict 
was  found  for  the  plaintiff,  by  a  special  jury. 

After  his  lordship  had  made  his  report, — 

The  counsel  for  the  plaintiff  proceeded  to  shew  cause 
against  a  new  triaL 

They  argued  that  there  was  no  such  coTtcealment  of  circum- 
stances (as  the  weakness  of  the  fort,  or  the  probability  of 
the  attack,)  as  would  amount  to  a  fraud  sufficient  to  vitiate 
this  contract:  all  which  circumstances  were  universally  known 
to  every  merchant  upon  the  exchange  of  London.  And  all 
these  circumstances,  they  said,  were  fully  considered  by  a  ' 
special  jury  of  merchants,  who  are  the  proper  judges  of  them. 

And  Mr.  Dunning  laid  it  down  as  a  rule — "  That  the  in- 
^  sured  is  only  obliged  to  discoveryor^^/  not  the  ideas  or  spe- 
^  culations  which  he  may  entertain,  upon  such  &cts." 

They  said,  this  insurance  was,  in  reality,  no  more  than  a 
wager;  "  Whether  the  French  would  think  it  their  interest 
"  to  attack  this  fort;  and  if  they  should,  whether  they  would 
"  be  able  to  get  a  ship  of  war  up  the  river,  or  not." 

Sir  Fletcher  Norton  and  Mr.  Recorder  (Eyre)  argued,  con- 
/roj  for  the  defendant  (the  under-writer.) 

They  insisted,  that  the  insurer  has  a  right  to  know  as  much 
as  the  insured  himself  knows. 

They  aUedged  too,  that  the  broier  is  the  sole  agent  of  the 
insur^^. 

Voi.III.  4R  '  These 
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1  y6fe  The»e  are  general,  universal  principles^  in  all  imnranceg. 

Ca&tbr         Then  they  proceeded  to  argue  in  support  of  the  present 
objection. 

The  broker  had,  they  ssdd,  on  being  cross-examined,  own- 
ed that  he  did  n^^  believe  that  the  insurer  would  have  meddled 
with  the  insurance,  if  he  had  seen  these  two  letters. 

All  the  circumstances  ought  to  be  disclosed. 

This  wager  is  not  only  "  Whether  the  fort  shall  be  attack^ 
edr  but  "  Whether  it  shall  be  attacked  and  taken^^ 

Whatever  really  increases  the  risque  ought  to  be  disclosed. 

Then  they  entered  into  the  particulars  which  had  been  here 
kept  concealed!  And  they  insisted  stron^y,  that  the  pkunuff 
ought  to  have  discovered  the  weakness  and  absolute  indeftn^ 
sibUkty  of  die  fort.  In  tA»  case,  as  againstdic  tneut^er^  he  was 
obliged  to  make  such  discovery;  though  he  acted  for  the^v- 
vernor.  Indeed,  a  governor  ought  not,  in  point  of  p(dicy,  t« 
be  permitted  to  insure  at  all*  but  if  he  is  permitted  to  insure, 
or  will  insure,  he  ought  to  disclose  ^31  facts. 

It  can  not  be  supposed  that  llie  insurer  would  have  inainied 
so  low  as  4/.  per  oent^j  if  he  had  known  of  these  letters^ 

It  is  begging  the  question,  to  say,  ^^  That  a  fort  is  not  in- 
"  tended  for  defence  against  an  enemy."  The  supposition  is 
absurd  and  ridiculous.  It  must  be  presumed  that  it  was  in- 
tended for  that  purpose:  ^SidtiiQ  presumption  was  '^  That  the 
'*'  fort,  the  powder,  the  guns  6?c.  were  in  ag-ood  and  proper 
"  conditioTU*^  If  they  were  not,  (and  it  is  agreed  that  in  fact  they 
were  not^  ahd  that  the  governor  knew  it,)  it  ought  to  have 
been  disclosed.  But  if  he  had  disclosed  this,  he  could  not 
have  got  the  insurance.  Therefore  this  was  a  fraudulent  con- 
cealment: and  the  underwriter  is  not  liable. 

It  does  not  follow,  that  because  he  did  not  inisure  his  whole 
jmjperty;  therefore  it  is  good  for  what  he  i^o^  judged  proper 
to  insure.  He  might  have  his  reasons  for  insuring  only  a  part, 
and  not  the  whole. 

Cur.  advisare  vult. 

Lord 
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court* 

This  is  a  motion  lor  a  «ew  trial. 

In  support  of  it,  the  counsel  for  the  defendant  contend, 
*•  That  some  circumstances  in  the  knowledge  of  Governor 
^^  Carter  J  not  having  been  mentioned  at  the  time  the  policy 
*'  was  underwrote,  amount  to  a  concealment^  which  ought, 
"  in  law  to  avoid  the  policy." 

The  counsel  for  the  plaintiff  insist,  "  That  the  not  men- 
*^  tioning  these  particulars,  does  not  amount  to  a  concealment, 
^^  which  ought,  in  law,  to  avoid  iike  policy;  either  as  si fraud; 
"  or,  a&  varying"  die  contract." 

1st.  It  may  be  proper  to  say  something,  in  general,  of  con- 
cealmcnt9  which  avoid  a  policy. 

2dly.  To  state  particularly  the  case  now  under  cbnsidera- 
tion. 

Sdly.  To  ^examine  whether  the  verdict^  which  finds  this 
policy  good  although  die  particulars  objected  were  not  men- 
tioned, is  weU founded. 

First.  Insurance  is  a  contract  upon  speculation* 

The  special  facts,  upon  which  the  contingent  chance  is  to 
be  computed,'  lie  most  commonly  in  the  knowledge  of  the 
tnmred  only:  the  under-writer  trusts  to  his  representation, 
and  proceeds  upon  confidence  that  he  does  not  keep  back  any 
circumstance  in  his  knowledge,  to  mislead  the  under-writer 
into  a  belief  that  the  circiunstance  does  not  exist,  and  to  in- 
duce him  to  estimate  the  risque,  as  if  it  did  not  exist. 

The  keeping  back  such  circumstance  is  z.fraud^zsA  there- 
fore die  policy  is  void.  Although  the  suppression  should  hap- 
pen through  mistake^  without  any  fraudulent  intention;  yet 
still  die  under-writef  is  deceived^  and  the  policy  is  void;  be- 
cause the  risque  run  is  really  different  from  die  risque  imder- 
stood  and  intended  to  be  run,  at  the  dme  of  the  agreement. 

The  poUcy  would  equally  be  void,  a^;ainst  the  under-writer^ 
if  he  concealed;  as,  if  he  insured  a  ship  on  her  voyage,  which 
he  privately  knew  to  be  arrived:  and  an  acdon  would  lie  to 
recover  the  prenuum. 

The 


CARTSa 

V, 
BOBHM. 


Digitized  by  VjOOQIC 


191Q  Easter  Term  6  Geo.  3.  B.  B. 

1769»     '     The  governing  principle  is  syi^cable  to  aU  contracts  and 
"Cabtm      dealings. 

^'*  Good  faith  forbids  either  party,  by  concealing  what  he  pii- 

BoxHK*      vately  knows,  to  draw  the  other  into  a  bargain,  from  his  ig- 
norance of  that  fact,  and  his  believing  the  contrary. 

But  either  party  may  be  innocently  silent,  as  to  grounds 
open  to  both^  to  exercise  their  judgment  upon.  Abitd  e^tce^ 
lare;  alixtdy  tacere:  neque  enim  id  est  celare  qvtcquid  reticeas; 
sedcum  quod  tu  .sciojfy  idignorare  emolumentt  tui  causa  veils  eos^ 
quorum  intersit  id  scire. 

This  definition  of  concealment,  restrained  to  the  efficient 
motives  and  precise  subject  of  any  contract,  will  generally 
hold  to  make  it  void,  in  favour  of  the  party  misled  by  his 
ignorance  of  the  thing  concealed. 

There  are  many  matters,  as  to  which  the  insured  may  be 
innocently  silent — ^he  need  not  mention  what  the  under-wri- 
ttr  knows — Hcientia  utrinque  par  pares  contrahentes  facit* 

* '  An  under-writer  can  not  insist  that  the  policy  is  void,  be- 
cause the  insured  did  not  tell  him  what  he  actually  knew; 
what  way  soever  he  came  to  the  knowledge. 

The  insured  need  not  mention  what  the  under-writer  ov^ht 
to  know;  what  he  takes  upon  himself  the  knowledge  of;  or 
what  he  waives  being  informed  of. 

The  under-writer  needs  not  be  told  what  lessens  the  risque 
agreed  and  understood  to  be  nm  by  the  express  terms  of  the 
policy.  He  needs  not  be  told  general  topics  of  speculation: 
as  for  instance — ^the  under-writer  is  bound  to  know  ever}^ 
cause  which  may  occasion  natural  perils;  as,  the  difficulty  of 
the  voyage — ^die  kind  of  seasons — ^the  probability  of  lighming^ 
hurricanes,  earthquakes  &f(.  He  is  bound  to  know  eveiy 
cause  which  may  occasion  political  perils;  from  the  jiiptures 
of  states;  from  war,  and  the  various  operations  of  it.  He 
is  bound  to  know  the  probability  of  safety,  from  the  conti- 
nuance or  return  of  peace;  from  the  imbecility  of  the  enemy^, 
through  the  weakness  of  their  councils,  or  their  want  of 
strength  cJ?c. 

If  an  under-writer  insures  private  ships  of  war,  by  sea  and 
on  shore,  from  ports  to  ports,  and  places  to  places,  any  where 
— ^he  needs  not  be  told  the  secret  enterprizes  they  are  destined 

upon; 
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upon;  because  he  knows  some  expedkton  mast  be  in  view;        1766. 
and^  from  the  nature  of  his  contract,  without  being  told,  he  "~^  'J^ 

waives  the  information.  If  he  insures  for  three  years,  he  ^ 

needs  not  be  told  any  circumstance  to  shew  it  may  be  over  in      fiosHX. 
two:  or  if  he  insures  a  voyage,  with  liberty  of  deviation,  he 
needs  not  be  told  what  tends  to  shew  there  will  be  no  devi- 
ation. 

Men  argue  differently,  from  natural  phenomena,  and  poli- 
tical appearances:  they  have  different  capacities,  diiFerent  de- 
grees of  knowledge,  and  different  intelligence.  But  the 
means  of  information  and  judging  are  open  to  both:  each  pro- 
fesses to  act  from  his  own  skill  and  sagacity;  and  therefore 
neither  needs  to  communicate  to  the  other. 

The  reason  of  the  rule  which  obliges  parties  to  disclose,  is 
to  prevent  fraud,  and  to  encourage  good  faith.  It  is  adapted 
to  such  facts  as  vary  the  nature  of  the  contract;  which  one 
privately  knows,  and  the  other  is  ignorant  of ,  and  has  no  rea- 
son to  suspect. 

The  question  therefore  must  always  be  "  Whether  there 
*'  was,  under  all  the  circumstances  at  the  time  the  policy 
"  was  under-written,  a^ir  representation;  or  2i  concealment ; 
"  fraudulent,  if  desired;  or,  though  not  designed,  varying 
'*  materially  the  object  of  the  policy,  and  changing  the  risque 
'^  understood  to  be  run." 

This  brings  me,  in  the  second  place,  to  state  the  case  now  Secondly. 
under  consideration. 

The  policy  is  against  the  loss  of  Fort  Marlborough^  from 
being  destroyed  by,  taken  by,  or  surrendered  unto,  any  Euro- 
pean  enemy,  between  the  1st  of  October  1759,  and  Ist  of  Oc- 
tober  1760.  It  was  under-written  on  the  9th  of  May  1760. 

The  under-Mrriter  knew  at  the  time,  that  the  policy  was  to 
indemnify,  to  that  amount,  Soger  Carter  the  Governor  of  ' 

Fort  Marlborough^  in  case  the  event  insured  against  should 
happen.  The  governor's  instructions  for  the  insurance, 
bearing  date  at  Fort  Marlborough  the  22d  of  September  1 759, 
were  laid  before  the  under-writer.  Two  actions  upon  this 
policy  were  tried  before  me  in  the  year  1762.  The  defen- 
dants then  knew  of  a  letter  written  to  the  East  India  Compa- 
ny, which  the  company  offered  to  put  into  my  hands;  but 
wcmld  not  deliver  to  the  parties,  because  it  contained  some, 
matters  which  they  did  not  think  proper  to  be  made  public. 

An 
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Am  objectioa  occumed  to  me  at  ^  trid,  ^  WImAtr  a  fw- 
"  ^  licy  against  the  loss  of  Fort  Marlborough^  for  the  benefit  rf 
^  the  governor,  was  good;^  upon  the  principle  which  does 
Bouuc      '^^  ai^w  a  sailor  to  insure  his  wages. 


But  considermg  that  this  place,  though  filled  a  fort, 
really  but  a  factory  or  settlement  for  trade;  and  that  he^ 
though  called  a  governor,  was  really  biit  a  merchant-— consi- 
dering too,  diat  the  law  allows  the  captain  of  a  ship  to  insure 
goods  which  he  has  on  board,  or  his  share  in  the  ship,  if  he 
be  a  part-owner;  and  the  captain  of  a  privateer,  if  he  be  a 
part-owner,  to  insure  his  share— -onisidering  too,  diatthe  ob- 
jection did  not  lie,  upon  any  ground  of  justice,  in  the  mouth 
of  the  under-writer,  who  knew  him  to  be  the  govenKur,  at 
the  time  he  took  the  premium. — And  as,  with  regard  to  prin- 
ciples of  public  convenience,  the  case  so  seldom  happens,  f  I 
never  saw  one  before^  smy  danger  from  the  example  is  litue 
to  be  apprehended— I  did  not  think  myself  warranted,  upon 
that  point,  to  nonsuit  the  plaintiff;  especially  too,  as  the  ob- 
jection did  not  come  from  die  bar- 
Though  this  point  was  mentioned,  it  was  not  insisted  upoi^ 
at  the  last  trial;  nor  has  it  been  seriously  argued,  upon  this 
motion,  as  sufficient,  alone,  to  vacate  die  policy:  and  if  it 
had,  we  are  all  of  opinion  *^  That  we  are  not  warranted  to 
^^  say  it  is  void,  upon  this  account." 

Upon  the  plaintiff's  obtaining  these  two  verdicts,  the  un- 
derwriters went  into  a  court  of  equity;  where  they  have  had 
an  opportunity  to  sift  every  thing  to  the  bottom,  to  get  every 
discov-ery  from  the  governor  and  his  brother,  and  to  examine 
any  witnesses  who  were  upon  the  spot.  At  last,  after  the 
fuUest  investig^on  of  every  kind,  the  present  action  came 
on  to  be  tried  at  the  sittings  after  last  term. 

The  pliuntiff  proved,  without  contradiction,  that  the  place 
called  Bencoolen  or  Fort  Marlborough  is  a  factory  or  setde- 
ment,  but  no  military  fort  or  fortress*. That  it  was  not  esta- 
blished for  a  place  of  arms  or  defence  against  the  attacks  of 
on  European  enemy;  but  merely  for  the  purpose  of  trade,  and 
of  defence  against  the  natives.  That  die  fort  was  only  in- 
tended and  bmlt  with  an  intent  to  keep  off  the  country  Uacks. 
That  the  only  security  against  Enropean^va^  of  war,  consisted 
in  the  difficulty  of  the  entrance  and  navigation  of  the  river,  for 
want  of  proper  pilots.  That  the  general  state  and  condition  of 
the  said  fort,  and  of  die  strength  thereof,  was,  m  general  well 
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kaown  by  most  persoiis  conversant  or  acquainted  with  Imtian 
a£drs,  or  the  state  of  the  Cpmpany's  factories  or  settlements; ' 
and  could  not  be  kept  secret  or  concealed  from  persons  who 
should  endeavour  by  proper  inquiry,  to  inform  themselves* 
That  diere  were  no  apprehensions  or  intelligence  of  any  attack 
by  the  French^  until  they  attacked  Nattal  in  Feb.  1/60.  That 
on  the  8th  of  February  1760,  there  was  no  suspicion  of  any 
design  by  the  French*  That  the  governor  then  bought,  from 
the  witness,  goods  to  the  value  of  4000/.  and  had  goods  to 
the  value  of  above  20,000/.  and  then  dealt  for  50,000/.  and 
«9wards.  That  on  the  Ist  of  A/n-iJ  1760,  the  fort  was  at- 
tacked by  a  French  man  of  war,  of  64  guns  and  a  frigate  of 
SO  guns,  mider  the  count  iPEsUtigne,  brought  in  by  ptOch 
pilots;  unavoidably  taken;  and  afterwards  delivered  to  the 
Dutch;  and  the  prisoners  sent  to  Batavia. 

On  the  part  of  the  defendant— After  all  the  opportunities 
of  inquiry,  no  evidence  was  offered,  that  the  French  ever  had 
any  design  upon  Fort  Marlborough^  before  the  end  of  March 
1760;  or  that  there  was  the  least  intelligence  or  alsum 
**  That  they  might  make  the  attempt,^  till  the  taking  otNat- 
fa/ in  the  year  1760. 

They  did  not  oifer  to  disprove  the  evidence,  that  the  go- 
vernor had  acted,  as  in  full  security,  long  after  the  month  of 
September  1759;  and  had  turned  his  money  into  goods,  so 
late  as  the  8th  of  February  1760.  There  was  no  attempt  to 
shew  Aat  he  had  not  lost  by  the  capture  very  considerably  be- 
yond the  value  of  the  insurance. 

But  the  defendant  reHcd  upon  a  letter,  written  to  the  East 
India  Company,  bearing  date  the  16th  of  September  1759, 
which  was  sent  to  Engkmd  by  the  Pitty  captain  Wilson^  who 
arrived  in  May  1760,  together  with  the  instructions  for  in- 
suring; and  also  a  letter  bearing  date  the  22d  oi  September 
1759,  sent  to  die  idatntiff  by  the  same  conve3rance,'and  at  the 
same  time,  (which  letters  his  lordship  repeated.*)      '  ^  ^,j^^  former  of 

them  notifies 
to  the  East  India  Company,  That  the  French  had,  the  preceding  year,  a  design  on  foot,  to 
attempt  taking  that  settlement  bv  surprise;  and  that  it  was  very  probable  they  might  re- 
vive that  design.  It  confesses  ana  represents  the  weakness  of  the  fort;  its  being  badiv  sup- 
plied with  stores,  arms  and  ammunition;  and  the  impracticability  of  maintaining  it  (in  its 
then  state)  against  an  European  enemy. 

The  latter  letter  (to  his  brother)  owns  that  he  is  "  now  more  afraid  than  formerly,  that 
the  French  should  attack  and  take  the  settlement;  for,  as  they  can  not  muster  a  force  to 
relieve  their  friends  at  the  coast,  they  may,  rather  than  remain  idle,  pay  us  a  visit.  It 
seems  they  had  such  an  intention  last  year.*'  And  therefore  he  desires  hisbrotlier  to  get  an 
insurance  made  upon  his  stock  there. 

They  relied  too  upon  the  cross-examination  of  the  broker 
who  negotiated  the  policy,  "That,   in  his   opinion^  these 
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1766*        ^^  letters  ought  to  have  been  shewn,  or  the  contents    dis- 
'  ^^  closed;  and  if  they  had,  the  policy  would  not  have  been 
'*  under^written." 

The  defendant's  counsel  contended  at  the  trial,  as  they 
have  done  upon  this  motion,  "  That  the  policy  was  voiiL^^ — 

1st.  Because  the  state  and  condition  ofthtfort^  mentioned 
in  the  governor's  letter  to  the  East  India  Company,  was  not 

disclosed. 

2dly.  Because  he  did  not  disclose^  that  the  French^  not  be- 
ing in  a  condition  to  relieve  their  friends  upon  the  coast,  were 
more  Hkel^  to  make  an  attack  upon  this  settlement,  rather 
than  retnam  idle. 

3dly.  That  he  had  not  disclosed  his  having  received  a  letter 
of  the  4th  of  February  1759,  from  which  it  seemed  that  the 
French  had  a  design  to  take  this  settlement,  by  surprise,  the 
year  before* 

They  also  contended,  that  the  opinion  of  the  broker  was 
almost  decisive. 

The  whole  was  liud  before  the  jury;  who  found  for  the 
plaintiff. 

Tl^i'^y-  Thirdly— It  remains  to  consider  these  objections,  and  to 

examine  **  Whether  this  verdict  is  well  founded J^ 

To  this  purpose,  it  is  necessary  to  consider  the  nature  of 
the  contract,  at  the  time  it  was  entered  into. 

The  policy  was  signed  in  May  1760.  The  contingency 
was,  "  Whedicr  fort  Marlborough  was  or  would  be  udcen, 
"  by  an  European  enemy,  between  October  1759,  and  October 
"  1760." 

The  computation  of  the  risque  depended  upon  die  chance^ 
"  Whether  any  European  power  would  attack  the  place  by 
^^  seaJ*^  If  they  did,  it  was  incapable  of  resistance. 

The  under- writer  at  London^  in  May  1760,  could  judge 
much  better  of  the  probability  of  the  contingency,  than  go* 
vemor  Cflr^^r  could  ^tFort  Marlborough^  in  September  1759. 
He  knew  the  success  of  the  operations  of  the  war  in  Europe* 
He  knew  what  naval  force  the  English  and  French  had  sent  to 
the  East  Indies.  He  knew,  from  a  comparison  of  that  force, 
.  whether  the  sea  was  open  to  any  such  attempt  by  the  French* 
He  knew,  or  might  know,  every  thing  which  was  known  at 
Fort  Marlborough  in  September  1759,  of  the  general  state  of 
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affiMTS  in  the  East  Indies^  or  the  particular  condition  of  Fort  1766> 

Jifarlboroughj  by  the  ship  which  brought  the  orders  for  the  q^j^yer 

insurance*    He  knew  that  ship  must  have  brought  many  let-  ^ 

ters  to  the  East  India  Company;  and^  particularly,  from  the  Bokhm. 
governor.  He  knew  what  prob^ility  there  was  of  the  Dutch 
committing  or  having  committed  hostilities*                            ^ 

Under  these  circumstances,  and  with  this  knowledge,  he  ' 
insures  against  the  general  contingency  of  the  place  being  at- 
tacked by  an  European  power. 

If  there  had  been  any  design  onfootj  or  any  enterprize  be- 
guriy  in  September  1759,  to  the  knowledge  of  the  governor,  it 
would  have  varied  the  risque  understood  by  the  under-writer; 
because,  not  being  told  of  a  particular  design  or  attack  then 
subsistingy  he  estimated  the  risque  upon  the  foot  of  an  incer' 
tain  operation,  ?¥hich  might  or  might  not  be  attempted. 

But  the  governor  had  no  notice  of  any  design  subsisting  in 
Sept.  1 759.  There  was  no  such  design,  in  fact :  the  attempt 
was  made  without  premeditation,  from  the  sudden  oppor- 
tunity of  a  favourable  occasion,  by  the  connivance  and  assist- 
ance of  the  Dutchy  which  tempted  count  D'*Estaigne  to  break 
his  parol. 

These  being  the  circumstances  under  which  the  contract 
was  entered  into,  we  shall  be  better  able  to  judge  of  the  ob- 
jections upon  the  foot  of  concealment. 

The  first  concealment  is,  that  he  did  not  disclose  the  condi- 
tion of  t/ite  place. 

The  ander-writer  knew  the  insurance  was  for  the  gover- 
nor. He  knew  the  governor  must  be  acquainted  with  the 
state  of  the  place.  He  knew  the  governor  could  not  disclose 
it,  consistent  with  his  duty.  He  knew  the  governor,  by  in- 
suring, apprehended  at  least  the  possibility  of  an  attack.  With 
this  knowledge^  without zsikin^  a  question,  he  ujider-wrote. 

By  so  doing,  he  took  the  knowledge  of  the  state  of  the 
place  upon  himself.  It  was  a  matter  as  to  which  he  might  be 
informed^  various  ways:  it  was  not  a  matter  within  the  pri- 
vate knowledge  of  the  governor  only. 

But,  not  to  rely  upon  that — ^The  utmost  which  can  be  con- 
tended is,  that  the  under-writer  trusted  to  the  fort  being  in 
the  condition  in  which  it  ought  to  be :  in  like  manner,  as  it 
is  taken  for  granted,  that  a  ship  insured  is  sea-worthy. 

Vol.  III.  4  S  What 
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1766.  -   What  is  that  condition?  all  the  witnesses  agree  "  HiM  It 

Carteh  '*  ^^®  ^^^y  *°  resist  the  natives^  and  not  an  European  foree**' 

^  The  policy  insures  against  a  tot^  loss;  taking  for  granted 

goxg^i,  **  That  j/'the  place  was  attacked,  it  would  be  lost." 

The  contingency  therefore  which  the  under-writer  has  in- 
sured against  is,  "  Whether  the  place  would  be  attacked  by 
**  an  Eu/opean  force;*'  and  not,  *^  Whether  it  would  be  able 
^  to  resist  such  an  attack,  if  the  ships  could  get  up  the 
driver." 

It  was  particularly  kft  to  the  jury,  to  consider, "  Whether 
*^  this  was  the  contingency  in  the  contemplation  of  the  par- 
"  tics:''  they  have  found  Aat  it  was. 

And  we  are  alt  of  opinion,  **  That,  in  this  respect,  their 
"  conclusion  is  agreeable  to  the  evidence." 

In  this  vieWy  the  state  and  condition  of  the  place  was  ixiate- 
rial,  ojily  in  case  of  a  /on^-attack  by  the  Tiativesm 

[  The  2d  concealment  is— His  not  having  disclosed,  that, 
from  the  Trench  not  being  able  to  relieve  their  friends  upon 
the  coast,  they  migiit  make  them  a  visit. 

This  is  no  part  of  the  fact  of  the  case :  it  is  mere  specula- 
tion of  the  governor's  from  the  general  state  of  the  war.  The 
N.  conjecture  was  dictated  to  him  from  his  fears.    It  is  a  bol^ 

attempt,  for  the  conquered  to  attack  the  conqueror,  in  his 
own  dominions.  The  practicability  of  it,  in  this  case,  de- 
pended upon  the  English  naval  force  in  those  seas;  which 
the  under- writer  could  better  judge  of  at  London  in  May  1 760, 
than  the  governor  could  at  Fort  Marlborough  in  September 

The  3d  concealment  is — ^That  he  did  not  disclose  the  let- 
ter from  Mr.  IVinch,  of  the  4tb  of  February  1759,  mention- 
ing the  design  of  the  French^  the  year  b^ore. 

What  the  letter  was ;  how  he  mentioned  the  design,  or 
upon  what  authority  he  mentioned  it;  or  by  whom  the  'de- 
sign was  supposed  to  be  imagined,  does  not  appear.  The 
defendant  has  had  every  opportimity  of  discovery;  and  no- 
thing has  come  out  upon  it,  as  to  this  letter,  which  he  thinks 
makes  for  his  purpose. 

The  plaintiif  offered  to  read  the  account  Winch  wrote  to 
the  East  India  Company :  which- was  objected  to;  and  there-" 

fore 
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£>re  not  read*  The  nature  of  that  intelligence  dierefbre  is 
very  doubtful.  But  taking  it  in  the  strongest  light,  it  is  a 
report  of  a  design  to  surprize,  the  year  before;  but  then 
4iropt. 

This  is  a  topic  of  mere  general  specuhtion;  which  made  no 
part  of  the  fact  of  the  case  upon  which  the  insurance  was  to 
be  made. 

It  was  said-— If  a  man  insured  a  ship^  knowing  that  two 
privateers  were  lying  in  her  way,  without  mentioning  that 
circumstance,  it  would  be  a  fraud — I  agree  it.  But  if  he 
knew  that  two  privateers  had  been  there  the  year  before,  ijt 
would  be  no  fraud,  not  to  mention  that  circumstance:  be- 
cause, it  does  not  follow  that  they  will  cruise  this  year  at  the 
same  time,  in  the  same  place:  or  that  they  are  in  a  condi- 
tion to  do  it.  If  the  circumstance  of  "  this  design  laid  asid^'* 
ftad  been  mentioned,  it  would  have  tended  rather  to  lessen 
tiie  risque,  than  increase  it:  for,  the  design  of  a  surprize 
which  has  transpired,  and  been  laid  aside,  is  less  likely  to  be 
taken  up  again;  especially,  by  a  vanquished  enemy. 

•  The  jury  considered  the  nature  of  the  governor's  siletice, 
as  to  these  particulars:  they  thought  it  innocent;  and  tliat 
omission  to  mention  them  did  not  vary  the  contracts  And  we 
are  all  of  opinion,  "  That,  in  this  respect,  they  judged  ex- 
**  tremely  right^^ 

There,  is  a  silence,  not  objected  to  at  the  trial  nor  upon 
this  motion;  which  might  with  as  much  reason  have  been 
objected  to,  as  the  two  kst  omissions;  rather  more. 

It  appears  by  the  governor's  *  letter  to  the  plaintiff,  *  Dated  22d 
*'  That  he  was  principally  apprehensive  of  a  f  Dutch  war."  ^^^'  ^\^\ 
He  ceruinly  had,  what  he  tnought,  good  grounds  for  this^^A^^^d  incase 
apprehension.  Count  D^Estaigne  being  piloted  by  the  Dutch^ "  of  a  Dutch 
ddiveringtthe  fort  to  the  Dutch^  and  sending  the  prisoners  to  *|  ^*^»  }  would 
Batavia^  is  a  confirmation  of  those  grounds.  And  probably, .« insurance]* 
the  loss  of  the  place  was  owing  to  the  Dutch.  Tlie  French  "  done  at  any 
could  not  have  got  up  the  river  without  Dutch  pilots:  and  it"  rate." 
is  plain,  the  whole  was  concerted  with  them.  And  yet,  at 
the  time  of  under- writing  the  policy,  there  was  no  intimation  ^ 

about  the  Dutch. 

The  reason  why  the  council  have  not  objected  to  his  not 
disclosing  the  grounds  of  this  apprehension,  is,  because  it 
must  have  arisen  from  political  speculation^  and  general  intelli- 
gence: 
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ffence:  therefore,  they  agree,  it  is  not  necessary  to  coramuni- 
^  cate  such  things  to  an  under-writer. 

Lastly — Great  stress  was  laid  upon  the  opinion  ofthebrohr. 

But  we  all  think,  the  jury  ought  not  pay  the  least  regard 
to  it.  It  is  mere  opinion;  which  is  not  evidence.  It  is  opi- 
nion qfier  an  event.  It  is  opinion  without  the  least  foundation 
from  any  previous  precedent  or  usage.  It  is  an  opinion 
which,  if  rightly  formed,  could  only  be  drawn  from  the 
same'  premises  from  which  the  court  and  jury  were  to  deter- 
mine the  cause:  and  therefore  it  is  improper  and  irrelevant 
in  the  mouth  of  a  witness. 

There  is  no  imputation  upon  the  governor,  as  to  any  in- 
tention o(  fraud.  By  the  same  coveyance,  which  brought 
his  orders  to  insure,  he  wrote  to  the  company  every^thmg 
which  he  knew  or  suspected:  he  desired  nothing  to  be  kept 
a  secret,  which  he  wrote  either  to  them  or  his  brother.  His 
subsequent  conduct,  down  to  the  8th  of  February  1760, 
shewed  tliat  he  thought  the  danger  very  improbable. 

The  reason  of  the  rule  against  concealments  is,  to  prevent 
fraud  and  encourage  good  faith. 

Ir  the  defendant's  objections  were  to  prevsul,  in  the  present 
case,  the  rule  would  be  turned  into  an  instrument  of  fraud. 

The  under-writer,  here,  knowing  the  governor  to  be  ac- 
quainted with  the  state  of  the  place;  knowing  that  he  appre- 
hended danger,  and  must  have  some  ground  for  his  appre- 
hension; being  told  nothing  of  either;  signed  this  policy^ 
without  asking  a  question. 

If  the  objection  "  That  he  was  not  told^'*  is  sufficient  to  va- 
cate it,  he  took  the  premium^  knowing  die  policy  to  be  void; 
in  order  to  gain^  if  the  alternative  turned  out  one  way;  and 
to  make  no  satisfaction^  if  it  turned  out  the  other:  he  drew  the 
governor  into  a  false  confidence^  **^  That,  if  the  worst  should 
^^livc^^tn^he had  provided  against  total  ruin;"  knowings  at 
the  same  time,  "  That  the  indemnity  to  which  die  governor 
**  trusted,  was  rorV." 

There  was  not  a  word  said  to  him,  of  the  affairs  of  India, 
or  the  state  of  the  war  there,  or  the  condidon  of  Fort  MarU 
borough.  Ir  he  thought  that  omission  an  objecdon,  at  the 
time^  he  ought  not  to  have  signed  the  policy,  with  a  secret 
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reserve  in  his  own  mind  to  make  it  void:  ir  he  dispensed  with        1 766. 
the  information,  and  did  not  think  this  silence  an  objection     Cartm 
then;  he  can  not  take  it  up  noWj  after  the  event.  ^ 

What  has  often  been  said  of  the  statute  of  frauds  may,      Bo^h*'- 
with  more  propriety,  be  applied  to  every  rule  of  law,  drawn 
from  principles  of  natural  equity,  to  prevent  fraud — ^"  That 
*^it  should  never  be  so  turned,  construed,  or  used,  as  to 
**  protect,  or  be  a  means  of  fraud.'* 

After  the  fullest  deliberation,  we  are  all  dear  that  the  ver- 
dict is  well  founded;  and  there  ought  not  to  be  a  n^w  trial: 
consequently,  that  the  rule  for  that  purpose  ought  to  be  dis- 
charged. 

Rule  discharged. 


The  End  of  Easter  Term  1766.  6  G.  3. 

Trinity 
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Rex  x}ers.  Inhafeitsmts  of  Frome  Selwood. 

See  this  Case  abridged,' in  the  Table;  and  at  largc^  in  the 
Quarto  edicioa  of  my  Settlement  Cases,  No.  181.  P. 
^    565. 


Tucfday,  17  Campbell  vers.  Daley. 

June  1766.  ^  ^ 

Special  bail  'T^HE  question  was,  "Whether,  in  a  czse  or iginaiit/  re- 
must  be  put  m,  JL  "  quiring  special  bail,  and  the  defendant  standing  out 
upon  appeannff  ^.  -ii  •  t  i° 

to  an  outlawry,     ^^  ^"^  outlawry i  he  can  come  in  and  appear  to  the  out- 
where  special     "  lawry  without  putting  in  special  tei/." 
bail  was  origi- 
nally required.  See  the  Stat,  of  31  Eliz.  c.  3.  $  3.  and  4,  5  ^.  &? 
M.  c.  18.  §4. 

Per  Cur. — ^There  ought  to  be  *^^cf«/bail:  it  would  be  very 
unreasonable,  that  the  defendant  should  gain  an  advantage^  by 
standing  out  till  process  of  outlawry.  He  certainly  ought  not 
to  be  in  a  better  case  then,  than  if  he  had  appeared  at  first. 
And  accordingly,  the  direction  given  was  **  That  the  filacer 
"  should  not  issue  a  supersedeas^  till  the  defendant  had  put 
*'  in  special  bail."  And  a  week  was  given  him,  for  that 
purpose.    ' 

Rex 
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17B6. 
Rex  vers.  Inhabitants  of  Ilmington.  wedoeid«y,  ig 

June  1766.  ' 
Sec  this  'Case  abridged,  in  the  Table  j  and  at  large^  in  theUBlack.  Rep. 
Quarto  edition  of  my  Settlement  Cases,  No,  182.^^*^    ^ 


Regula  generalis. 


FOR  the  future,  the  sherifls  of  London  and  Middksex^  Sberiffii  to  re- 
who  before  could  not  be  compeUed  to  return  their  writs  J^^JiS^^'^^ 
and  bring  in  the  body,  till  after  six  days,  shall  be  obliged  to 
do  it  within  four  days. 


Simon  vers.  Motivos,       .  (i  Bi«ck.  Rep, 

599.S.  C.) 

THIS  action  was  brought  against  the  defendant,  who  had  Auction  seem 
bought  goods  at  an  auction,  which  were  not  taken  away  ^c  rt«tutc  of** 
according  to  the  conditions  of  sale,  but  put  up  again  and  firaods. 
resold.  See  7  East  56ft 

572. 
There  was  a  verdict  for  the  plaintiff:  and  the  defendant  **  '^'  ^-  ^*^- 
moved  for  a  new  trial. 

The  defendant  was  a  broker;  and  bid  for  one  Durant; 
but  did  not  name  his  principal,  till  some  days  after. 

The  auctioneer,  when  he  knocked  down  the  lots  to  the 
highest  bidder,  put  down  his  name,  in  the  usual  manner,  as 
the  purchaser  of  those  goods.  The  defendant  came,  the 
next  day,  and  saw  the  goods  weighed. 

The  objection  now  made  was,  '*  That  this  contract  not  • 
**  being  in  writing j  was  void  by  the  statute  of  frauds.^' 

But  THE  Court  were,  all,  clearly  of  opinion,  that 
the  auctioneer  must  be  considered  as  agent  for  the  buyer 
[after  knocking  down  the  hammer,)  as  well  as  for  the  seUer; 
md  that  his  setting  down  in  writing,  the  name  of  the  buyer, 
the  price  &Pr.  was  sufficient  to  take  it  out  of  the  statute; 
and  that  the  buyer^s  coming  the  next  day,  and  seeing  the 

goodft 
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1766. 


Simon 

V. 
MOTIYOS. 


goods  weighed,  was  an  additional  circumstance,  that  deserved 
'attention.    And  they  inclined  to  think  ^^  That  buying  and 
^^  selling  at  auction  was  n(ft  within  the  statute  of  frauds.^' 

Upon  the  whole,  (though  no  earnest  was  actuadly  paid,) 
they  DISCHARGED  the  rule  which  had  been  made  upon  the 
plaintiff,  for  him  to  shew  cause  why  the  verdict  which  he 
had  obtained  against  the  buyer  should  not  be  set  aside,  and 
why  tlhere  should  not  be  a  new  trial. 


Husband's  re- 
co^zanceupon 
articles  of  the  , 
peace  bewgex- 
bibited  against 
him  by  hii  wife, 
discharged,  she 
appearing  to  be 
insane. 


•  V.  ante,  pa. 
806.  Hex  v.  Rq- 
bert  PameU,  S. 
P.  accord. 


Rex  vers.  Honourable  Peter  Mackenzie. 

THIS  gentleman's  wife  having  sworn  articles  of  the  peace 
against  him  and  others;  and  it  having  appeared  fully  to 
the  court,  as  well  upon  some  collateral  motions,  as  upon  his 
own  affidavit  now  produced,  ^^  That  he  had  never  used  any 
^^  force  against  her,  any  otherwise  than  what  was  necessary  to 
^^  the  care  and  cure  of  her  as  a  person  dbordered  in  her  mind; 
^^  and  this  too,  in  pursuance  of  Dr.  Battie*s  advice;  and  that 
**  he  had  never,  in  any  other  respect,  treated  her  with  any 
**  sort  of  ill  usage,  but  quite  the  contrary." 

The  Court  ordered  his  recognizance  to  be  dlschai^ged, 
and  that  all  proceedings  against  him  be  stayed."^ 

Catchside,  Widow  and  Administratrix  &c.  vers. 
Ovington. 

Spiritual  court    /^  N  the  last  day  of  the  last  Easter  term,  Mr.  Wailacej  by 

hadi  not  juris-     \J  leave  obtained  the  day  before,  "  To  move  it  then,^ 

^;;^^^^^made  a  motion  for  a  prohibition  to  an  ecclesiastical  cour^  on 

t  V.  1  Mod.       behalf  of  Mrs.  Catchside  the  administratrix*! 

Cases,  p.  16& 

llinton  V.  Parker—**  That  the  spiritual  court  cant  falsify  an  inventory,  at  the  suit  of  a  credx- 

*'  torP  Also,  Bewick  executrix  of  Bewick  v.  Ord.  H.  1742. 16  G.  2.  B.  R. 

The  case  was  this — 

Mrs.  Catchside^  the  widow  and  administratrix,  was  cited 
into  an  inferior  ecclesiastical  court,  at  the  promotion  of  Anne 
Ovington  a  creditor^  "  To  exhibit  an  inventory."  She  brought 
one  in:  and  the  creditor  objected  to  it.  There  was  a  decree 
for  the  creditor*  The  administratrix  appealed  to  the  superior 
ecclesiastical  court:  who  affirmed  xht  decree  of  the  ixtferior 
ecclesiastical  court.  ^Her  suggestion  was,  their  want  of 
jurisdiction. 

Mr. 
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Mr.  Walker  now  shewed  cause  against  the  prohibition.  1 766. 

His  cause  was — ^That  this  is  after  sentence:  and  therefore  Catchside 
they  come  too  late;  unless  they  can  shew  that  the  spiritual  '^' 

•  court  have  determined  contrary  to  lainr.  Ovington. 

Lord  Mansfield— It  appears  upon  the  face  of  the  ^ 

proceedings,  "That  the  spiritual  court  have  ^  no  jurisdiction.^^  •  V.  21 H.  a 
Therefore  the  rule  must  be  made  absolute.  c.  5.  $  4.  which 

only  requires 
the  executors  or  administrators  to  take  such  an  inventory,   and  to  deliver  it  into  the  keep- 
ing of  the  bishop  or  other  person  having  authority  to  take  probate  of  wills. 


To  which,  the  other  Judges  agreed. 


Rule  made  absolute, 
for  a  prohibition. 


Walton,  Assignee  vers.  Bent 

IT  was  agreed  by  court  and  counsel,  now,  (and  was  so  Action  uiwn 
likewise,  a  few  days  ago,)  bail-bond  must 

'  /       o  7/  be  brought  in 

That  an  oc/i^n  upon  a  bail-bond  must  be  brought  in  the**™*^?"!^ 

^     i_        ^L     I.  M  •  J  -.u  ^  *u-     •  where  bad  was 

SAME  court  where  the  bail  was  given;  and  that  this  is  now  j^ven. 

the  settled  practice.!  8  T.  R.  152. 

t  V.  ante,  vol. 
Therefore,  in  the  present  case,  the  proceedings  in  this  l.  pa.  642. 
court  were  stayed;  the  bail-bond  upon  which  this  action  was  £I?jS^u^"7'c 
brought,  having  been  pven  upon  a  process  out  of  the  common  p/accord 
fileas.  3WUS.348. 

^  2  Bl.  Reo.  83a 

Rule  to  stay  proceedings  here,  l  Tidd  157. 


The  End  of  Trmiti/  Term  1766.  6  G.  3. 


Vol.  III.  4T 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


TABLE 


oy  TBB 


PRINCIPAL  MATTERS 


CONTAINED  IN  THIS  VOLUME. 


qF  a  bill  (^  cxchange-^hi  what  man- 
ner^ a  bill  may  be  accepted;  what 
diall  amount  to  an  acceptance;  and 
what  sort  of  acceptance^  or  agreement 
^<  to  accept)"  shall  be  binding,  fi, 
1 663  to  1 675.  See  BUI  <if  Exchange, 

A  Mfi  under  repair  by  a  shipwright, 
in  a  dock  belonging  to  the  ship- 
wiigbt,  but  for  the  tM^  of  which  dock 
the  owner  of  the  ship  was  to  pay 
ftum  5/.  was  bumt^  by  a  fire  com- 
nimicated  from  land,  before  the  re- 
pairs were  fully  completed:  the 
shipwright  shall  maintain  his  action 
for  worky  labour y  and  materialB, 
1593  to  1595. 

3mon 

On  the  caae^  by  a  master,  against  the 
seducer  of  his  ar/rr/f-«^7-vanr,  bound, 
under  a  penalty,  to  serve  him  five 
years;  which /^e7xa//y  tiie  master  had 
recovered  in  an  action  of  debt 
brought  by  him  against  the  servant ^ 
smroRE  he  commenced  this  action 
against  the  sedvceri  but  tlie  debt  and 


costs  so  recovered  were  not  ac- 
tually PAID  to  him  till  a^er  the 
commencement^    though    b^ore    the 
trial  of  it:  the  master  can  not  proceed 
in  an  action  against  any  other  per* 
son,  AFTER  having  received  from  the 
SERVANT  an  ample  satisfaction  for 
the  injury  done  him.    p.  1345  to 
1354. 
1st  Whether  he  could  have  re- 
covered in  an  action  commen- 
ced against  the  seducer,  after 
having  on/y  recorvered^  but  not 
actually    received  the  penalty 
from  the  servant— was  not  now 
determined:  But  Lord  Mans- 
field   said.     He    should   have 
doubted  of  it  extremely.  1353, 
1354. 
2dly.  But  ajter  actual  receipt  of 
it,  the  court  would  have,  even 
upon  motion,  stayed  his  /tra- 
ceeding  further,    1354. 
Sdly.  Upon  articles  with  a  penal- 
ty, the  party  injured  may  pro- 
ceed toties  guotiesy  for  partial 
damages  upoupcartial  breaches: 
But  he  can  not  repeat  the  rigo- 
rous remedy  of  proceeding  for 
the  penalty;  because  the  penalty 
extends 
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extends  to  all  that  he  can  be 
intitled  to  for  every  breach,  and 
puts  a  total  end  to  the  contract 
between  the  parties,    /i.   1352. 
ithly.   There  is  no  analogy  be- 
tween cases  of  joint-trespasses 
and  joint  contracts,    and  the 
present  case:  and  there  is  an 
essential  difference  between  ac- 
tions atricti  jurisj  and  actions 
upon  the  case— Thp  latter  are 
in  the  nature  of  bills  in  equity: 
And  whatever  will  in  equity  bar 
the  plaintiff's  recovery  may,  in 
f/tis  action,  be  given  in  evidence; 
because  the  plaintiff  must  re- 
.  cover  upon  the  justice  and  con- 
science of  his  case,  and  upon 
that  only.     1353. 
U/ion  the  case^  for  money  had  and  re- 
ceived to  the  plaintiff's  use,  will  not 
lie,  where  vl  forged  bill  of  exchange 
has  been  accepted  and  paid  by  the 
drawee,  to  an    innocent    indorsee. 
1355  to  1357.  ^QQ  Bill  of  Exchange, 
Upon  the  case  lies  for  maliciously  su- 
ing out  a  commission  of  bankrupt- 
cy.  1418,  1419.     See  Bankrupt. 
Of  debt  upon  a  prior  judgment— ^is  ge- 
nerally oppressive;  though,  in  some 
particular  cases,  to  be  feirly  account- 
ed for.   1549. 
lire    distinction  between   actions   of 
trespass  vi  et  armia,  and  of  trespass 
upon  the  case.      1556  to  1564. 
1  St.  Where  the  act  is  only  conse- 
^M«^rt*Q%  injurious  to  the  plain- 
tiff, case  is  proper,  ibid. 
2dly.  Where  an  immediate  injury 
is  done  to  the  plaintiff's  poaaes* 
sion,  treapaaa  is  the  proper  ac- 
tion, ibid. 
3dly-  In  such  action  of  trespass,  if 
there  be  a  doubt  about  the  ex- 
tent of  the  possession,  or  'what 
part  the  plain  tiff  is  in  possession 
of,  a  writing  may  be  given  in 
rrecf^^cr,  to  ascertain  it.    1563. 
4thly.  If  such  writing  be  a  lenscy 
it  cannot  be  given  in  evidence 
without  being  stampt.  ibid. 
Lies  for  a  shipwright,  for  work  a)id  la- 
hour  done,  and  materials  delivered, 
in  repairing  a  ship;  though  the  ship 
was  burnt  in  the  dock,  by  a  lire  com- 


municated from  land,  jast  before- 
the  repairs  were  completed.  The 
dock  belonged  to  the  shipwiighu  but 
the  owner  of  the  ship  had  agreed  to 
pay  him  5/.  for  the  uaeoSiX.  p.  1592 
to  1595. 

For  worda.  1688,1689.  See  Worda^ 
Coata, 

For  a  fine  upon  the  admission  of  an 
infant  copyholder.  1719,  1720.  See 
Infant. 

An  alien  enemy  may  maintain  an  action 
upon  a  ranaom  Mil.  1741.  See  AUen, 

Treapaaa  vi  et  armia  will  lie,  wherever 
there  is  an  exclusive  right     1826, 

•     1827.     ^ 

1st.  As  an  exclusive  right  to  dig- 
turf  in  a  certain  moss   in   a 
waste,  ibid. 
2d.  So,  a  right  to  a  aole  and  aepa- 

rate  pasture  for  a  time.  ibid. 
3d.  But  not  for  a  right  in  common 
with  othera.     ibid. 

By  a  mastery  for  beating  his  servant; 
or  by  d^  father  for  beating  his  child; 
will  not  licy  unless  it  be  added — "/ier 
quod  aervitium  amiait.**  1 879  to  188  K 

By  2Lfathery  for  assaulting  his  daugh- 
ter, being  23  yeara  old,  and  then  in 
the  serxnce  of  another  person;  and 
getting  her  with  child;  ^^  per  quod  the 
father  s^Rvnivu  AMisiT."Theiact 
proved  was,  that  she  was  gotten  with 
child  by  the  defendant  during  her 
service  abroad;  and  becoming  unable 
to  perform  it,  yt^A  discharged  by  htr 
maater;  and  was  received  by  her  &- 
ther,  out  of  necessity;  and  lodged^ 
boarded^  and  maintained  by  him  in 
his  own  houae^  both  before  and  after 
her  lying-in. 

The  father  amU  maintain  this  ac- 
tion,   ibid. 

.^gainst  aft  owner  of  tithea^^foT  not 
taking  them  away.  1891  to  1894. 
See  Tithes. 

Upon  a  da//-^owrf— must  be  brought  in 
the  aame  court  where  the  bail  was 
given. 

Of  debt,  for  an  amercement  in  a  court- 
leet.     18 59  to  1865. 

Ministenal'-^udicial''— It  is  not  every 
act  where  the  judgment  is  at  all  ex- 
ercised. 
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ercised)  that  is  a  judicial  act:    A  ju- 
dicial act  is  done  fiendente  Ute  (of 
some  kind  or  other.)  /i,  1262. 
Billeting  soldierB  is  a  ministerial  act. 

ibid. 

> 

'     amninljBttator.  See  Executor, 

Grant  of  an  advowson  or  next  fireaen-. 
tation^  made  after  the  church  is  ac- 
tually ftiUen  vacant  J  is  a  void  grant  y 
quoad  thp  actual  vacancy.     1510. 

The  true  reason  why  such  a  grant  is 
not  goody  is  the  public  utility y  and  to 
guard  the  better  against  simony;  not 
for  the  fictitious  reason  (given  in  the 
old  books)  of  its  bemg  a  chose  in 
action.    1512. 

To  hold  to  sfiecial  bail — must  be  posi- 
tive.  1447.  Kantey655.   See  Bail. 

To  hold  to  sfiecial  baily  on  26  G.  2.  c. 
21.  §  8.     1569.  See  Bail. 

To  liold  to  sfiecial  bail  must  be  fiosi- 
tive;  and  not  by  way  of  reference 
only.  1687.  K.  antCy  655,  1032, 
1447.  See  Bail, 

An  alien  enemy  (the  captain  of  a  French 
privateer)  took  an  English  ship,  upon 
the  high  seas,  in  time  of  ofien  tvar; 
and  ransomed  the  ship  and  cargo 
fur  300  pistoles;  and  had  the  mate 
given  to  him  as  a  hostage;  which 
hostage  died  in  firison.  The  ransom- 
bill  was  signed  by  both  captains,  and 
by  the  hostage:  and  by  it,  the  Eng- 
lish captain  obliges  himself  and  his 
owners  to  pay  the  French  captain 
300  pistoles,  within  two  months.  An 
action  is  maintainable  by  the  French 
captain  against  the  English  captain, 
upon  this  ransom-bill ;  notwithstand- 
ing the  death  qfthe  host  age  y  and  the 
plaintiff's  being  an  alien  enemy, 
1741.  And  the  like  law  prevails  in 
France  and  in  Hollan,d,    1 74 1 . 


Domestic  servants  of  ambassadors  or 
other  public  ministers  ?Lvefirivileged 
from  arrestsy  seizuresy  ^c.  by  7  Ann, 
c.  12. 

1st.  An  actual  bona  Jide  service 
must  be  proved,    y^.  1481.   V^ 
infray  1678. 
2dly.  The  history  and  particular 
occasion   of  making    this  act. 
1480,  1481. 
3dly.  The  law  of  nations  isfiart  of 
the  law  of  England:  and  this  act 
is  declaratory  of  it.    There  is 
nothing  new  in  it,  but  the  clause 
which  gives  a  summary  juris- 
diction for  punishing  the  in- 
fractors of  it.  1480  to  1482. 
4thly.  The   having    been,    eight 
years  before,  a  trader  in  Ire- 
land; and  having  then  bought 
silk  in  Englandy  and  sold  it  in 
Ireland;    will   not  bring   him 
within  the  exception  in  the  5th 
section,  "  of  traders  within  the 
description  of  any  of  the  statutes 
against  bankrupts."  1482. 
5thly.  The  bill  of  Middlesex  was 
set  aside,  and  the  bail-bond  can- 
celled;  the   defendant  having 
outs  worn  the  plaintiffs:  but,  by 
reason  of  the  susfiicious  circum- 
stances of  the    case,    it  was 
WITHOUT  costs,  ibid. 
Privilege  under   7  Ann,  c,    12.  was 
claimed  as  domestic  fihysician  to  a 
public   foreign  minister:    but  was 
clearly  holden,  on  the  whole  com- 
plexion of  the  case,  to  be  a  mere 
scheme  to  screen  him  from   fiaying 
his  debts;  and  therefore  disallowed. 
1676  to  1679. 

1  St.  It  must  be  a  real  and  bona  fide 

service,  ibid.  V,  sufiray  1481. 
2dly.  Yet,  in  all  firofier  cases,  this 
statute  ought  to  be  observed  in 
its  full  force,  ibid. 
3dly.  It   was  only  declaratory  of 
the  law  of  nations,    1678.     V, 
sufiray  1480  to  1482. 
In  these  cases,  the  defendant^h\m%eU 
ought  to  shew  the  nature  of  the  ser- 
vice, 
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vice,  and   sivear  to  the  actual  fier- 
/ormance  of  it,   /r.  1731.   V.Bufira, 

An  award  alledged  to  be  made  "  after 
"  the  making  of  the  arbitration-bond 
"  and  before  the  exhibiting  of  the 
"  plaintifPs  bill,  to  wit^  on  such  a 
"  day,"  is  sufficiently  positive,  even 
upon  special  demurrer.  1 729,  1 730. 
See  Pleading, 

QM6x^  of  ttie  Ptace. 
Mrs.  Mackenzie  having  exhibited  and 
Bw6m  articles  of  the  peace  against 
Mr.  Mackenzie  her  husband,  his  re- 
cognizance was  discharged^  and  firo- 
ceedinga  againat  him  stayed^  upon  its 
appearing  that  he  had  done  nothing 
but  what  was  necessary  to  the  care 
and  cure  of  her  as  a  person  disorder- 
ed  in  her  ndnd,  1922.  V.  au/ira^  Sir 
Tfioman  AUen^a  case,  806. 

^tt(tf  ntntitt 

For  a  contem/it'^M99iS  granted  against  a 
^  man  who  being  defendant  in  this 
court,  did  personally  consent  (at  the 
trial)  to  an  arbitration,  and  not  to 
bring  a  (nil  in  equity:  but  after  the 
'  award,  and  after  the  rule  oinisi/irius 
was  made  a  rule  of  court,  did  bring 
a  bill  in  equity  for  relief  against  the 
award,  and  very  perversely  persist- 
ed; but  at  length  submitted,  and  paid 
fuU  costs  out  of  pocket:  the  court 
discharged  him  without  AVY^fincy 
rather  than  set  a  amall  one  for  so 
high  an  offence.  1258. 

Fora  contempt^^Uthe  party  complain- 
ed oi purges  himself,  he  shall  not^  in 
general,  have  costs:  yet  in  a  case 
where  the  complaint  appeared  very 
groundless  and  vexatious,  ro«/«  were 
ordered  to  be  paid  by  the  party  com- 
plaining. 1329,  1330. 

flttonitif 
Has  no  firtvUege  ag-ainst  the  court  of 

conscience  in  London,     1583.     Sec 

London, 
Is  not  obliged  to  obey  a  eubfietna  with 

la  duces  tecum  of  papers  belonging  to 


his  client,  m  order  to  ^ve  evidence 
to  a  grand  jur^,  to  prove  his  client 
guilty  of  havmg  forged  them,  fi, 
1689. 

Sbtomtj^  ftiwal  ^  I 

May,  ex  officio^  exhibit  informationsy 
and  may  summon  the  parties  to  shew 
cause:  and  therefore  the  court  wiU 
never  grant  an  information,  uficn  his 
apfiUcation^  in  causes  prosecuted  by 
the  crown,  1565. 

QimmM^-'Sce  Pleading. 


Seems  not  to  be  within  the  statute  of 
frauds  (29  C.  2.  c.  3.  §  4.)  The 
auctioneer  is  an  agent  for  the  buyer^ 
after  haying  knocked  down  the  ham* 
mery  as  well  as  for  the  seller.    1921.. 

Of  a  ben^ccy  by  accepting  another.. 
1504  to  1511.  SecBen^e, 

9b>0tnB— See  Repltvmy  Distress^  Ex- 
emption, 

flioatB— See  Arbitration. 


Bail. 

npHE  established  rules  of  the  court, 
relating  to  the  time  and  manner  of 
SURRENDERING  their  principal  must 
be  strictly  adhered  to.  1 360. 

1st.  The  ca.  sa,  against  the  prin- 
cipal being  left  m  the  sherifiTs 
office  g^ves  notice  to  the  boil, 
<<  that  the  plaintiff  would  pro- 
"  ceed  against  the  ^^MTi:**  and 
therefore  it  is  incumbent  upon 
the  bail,  to  search  whether  any 
ca,  sa,  be  left  in  the  oflfke.  ibid. 
2d.  The  actual  return  of  the  ca. 
sa.  or  the  actual  JUing  of  such 
return,  before  the  issuing  of  the 
scire  facias  against  the  bail  will 
not  be  examined  into  by  th^ 
court:  the  rather,  because  if  the 
bail 
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bail   had  even  pleaded  it,  yet 
such  return  might  have  been 
JUed  at  any  time  befi:>re  replica- 
tion,   ft.  1360. 
3d.  A  Burrcnder^  half  an  hour  be- 
fore mtdnight  of  the  last  daf^ 
when  the  court  was  risen  and 
no  judge  then  accessible;  and 
eten  lodging  the  principal,  that 
very  ni^ht  in  the  lang^t  Bench 
prison^  is  not  ti^fficients  though 
it  was  the  utmogt  that  the  bail 
had  time  to  do;  from  their  vrry 
Uue  notice  given  them  by  the 
sherifip,  of  the  ca.M.  ibid. 
4th.  For,  as  a  9cire  facias  had 
been  duly  retumed,  the  court 
would  not  meddle  with  the  suf- 
viciENCT  qf  the  time  for  sur- 
rendering the  principal.   1361. 
Common— ^^ci^i^— An    original   debt 
was  only  31,    13«.  6d.   A  judgment 
vras  obtained  for  this  debt  and  costs: 
both  these*  together^  amounted  to 
ufiwarde   of    10/.      The    plaintiff 
brought  an  action  of  debt  upon  this 
iudgment»  and  held  the  defendant  to 
bail.  The  special  bail-piece  was  dis^ 
charged;  the  original  debt  being  im- 
der  10/.  1389. 
Special    The  affidavit  muUhe positive: 
<<  that  the  defendant  was  indebted 
<<  to  him  in  such  a  sum,  as  afifiears 
^  by  agreement  bearing  date  such  a 
"  day,"  win  not  do.  1447.  F.  sttfira 
(under  pa.  655.) 
Where  a  defendant  shall  be  discharged 
on  common  bail,  after  having  re- 
mained in  custody  tvo  terms^  with- 
out being  declared  against,    1448  to 
1450.  Stt  Practice, 
Upon  a  cafiias  utlagatum,     1412  to 

1484.     See  Ca/das  Utlagatum. 
Upon  bringing  a  writ  tf  error.    1545 

to  1549.  See  £rror. 
Sfiecialy  on  26  G.  2.  r.  21.  $  8.  and  3. 
Affi^vit  <«that  the  plaintiff  has 
^  cause  qf  action  against  the  defen- 
«  dant  for  2Q0L  forfeited  by  him^  for 
^  isfc,**'-'-^^  fioeitive  enough,  1569. 
But  not  where  it  is  by  way  oi reference 

only.  1687.   F.  suftraj  655,  1447. 
Ufion  apfiearing  to  an  otfl/aft^rjf— >must 
be  s/ieciali  if  the  case  originally  rf - 
ft^iret/ special  bail.  1920. 


Ask  action  ufion  a  bail-bond  must  be 
brought  in  the  same  court  where  the 
bail  was  given,    fi,  1923. 

Presented  and  amerced^  for  selling 
bread  wanting  weight;  and  action  of 
debt  on  that  amercement,  grafted 
on  3  G.  3.  c.  11.  1859  to  1865.  See 
Court'Leet, 

Bsmftntpt 

Being  sued  as  executor,  pleaded  a 
FALSE  plea;  which  being  found 
against  him,  the  plaintiff  had  judg- 
ment against  him,  de  bonis  firofiriisy 
for  the  costs:  after  which,  he  ob- 
tained hb  certificate.  This  judg- 
ment de  bonis  firofiriisy  for  the  costs^ 
is  not  discharged^  by  the  certificate. 
1368,  1369. 

If^ui  executor  becomes  bankrupt,  the 
commissioners  cannot  (Jier  Lord 
Mansfield)  seize  the  sftecifc  effects 
of  the  testator;  not  even  in  moneyy 
which  sfieciJicaUy  can  be  distinguish- 
ed, and  ascertained  to  belong  to 
such  testator,  1369. 

An  action  upon  the  case  will  He  for 
maliciously  suing  out  a  commission; 
notwithstanding  the  particular  firo' 
vieion  in  5  G.  2.  c.  30.  §  23.  for 
preventing  the  taking  them  out  ma- 
liciously. 1419. 

A  feme  covert  sole  trader  in  London, 
is  liable  to  a  commission  of  bank- 
ruptcy.  1782  to  1784.  See  London. 

If  the  husband  o£  such  fcTne  covert  sole 
trader  in  London  becomes  bankrupt, 
his  assignees  cannot  take  her  effects 
to  the  prejudice  of  her  creditors, 
nor  could  the  husband  himself  med- 
dle to  the  prejudice  of  her  creditors. 
ibid.  And  vide  ut  supra, 

^dron  SUB  fttaz, 

A  warrant  qf  attorney  to  confess  judg- 
ment IS  given  to  a  feme  sole:  she 
marries  before  judgment  is  entered 
up.  There  must  be  an  application  to 
the  court  for  leave  to  enter  up  judg- 
ment; founded  on  an  affidavit.  But 
a  judgment  entered  up  by  husband 

and 
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and  V)ife^  WITHOUT  such  previous 
teavcy  is  irregular)  and  was  set  aside; 
hMtfoithout  costs.    ^.1471. 

A  feme  covert  is  liable  to  be  prosecuted 
and  punished  for  crimes  and  offences, 
1679  to  1682.  See  Orders  (f  Bas- 
tardy. 

A  feme  covert ^olk  trader  in  Lon» 
don.  1782  to  1784.  See  Bankrufity 
London. 

lAHBitarD'^-See  Orders  of  Bastardy. 

Producing  bastards  is  treated  as  an  o/^ 
fence  and  a  crime^  by  18  EUz.  c.  3. 
not  only  as  against  the  laws  of  God 
and  man,  but  as  burdening  the 
parbh.   1661. 

A  feme  covert  is  liable  to  this  act. 
168],  1682. 

If  she  was  unmarried  when  the  order 
was  made  upon  her,  her  marrying 
afterwards,  will notfiurge  the  crime: 
she  still  remains  the  object  of  crimi- 
nal jurisdiction,  ibid. 

There  is  no  need  to  summon  the  hus- 
band: he  is  not  liable  for  the  crimi- 
nal conduct  of  hb  wi&«  ibid. 

May  be  timber ^  by  the  custom  of  that 
part  of  the  country  where  it  g^ws: 
its  l)eing  timber,  or  not,  does  not  de- 
pend upon  the  use  that  'tis  put  to; 
but  upon  the  custom  of  the  country. 
1310  to  1312. 

TBmttUt. 

If  a  pei^on  having  a  benefice  vnth  cure 
of  soulsy  of  the  yearly  value  of  8/. 
accepts  another  with  cure  of  soulsj 
and  be  instituted  and  inducted,  the 
first  is  void;  and  the  patron  may 
present  another  to  it,  as  if  the  in- 
cumbent had  died  or  resigned:  so  is 
21  H.  8.  c.  13.  §  9,  10.  1504  to 
1511. 

1  St.  The  avoidance  of  the  former 

benefice  does  not  take  place,  as 

to  lapse  J  till  induction  to  the 

second.     1510. 
2dly.  Though  the  patron  has  six 

months  from  the  iTiductioTi^  to 


present,  to  save  the  incuning 
of  a  lapse;  yet  he  mayy  if  he 
pleases,  present  befn-e  the  in- 
duction, fi.  1512. 

Forged,  but  ribt  discovered  to  be  so, 
was  accepted  and  paid  by  the  drawee 
to  the  indorsee,  who  paid  a  full  and 
valuable  consideration  for  it,  and 
acted  innocently  and  bonajide^  mth- 
out  the  least  privity  or  suspicion  of 
the  forgery:  The  drawee  can  not 
recover  the  money  back  from  the 
indoraee  in  an  action  for  money  had 
and  received  to  his  use.  For  even 
supposing  no  negligence  in  the 
plaintiff:  yet  there  is  no  reaacm  to 
throw  oft'  the  loss  from  one  innocent 
man  upon  another  innocent  man. 
1354  to  1357. 
A  merchant  gave  a  cash-note  upon  his 
1)anker,  to  Bicknell^  worded  thus— 
*<  Pay  to  ship  Fortune^  or  bearer, 
"such  a  sum."  Bicknell  lost  it- 
Grant  received  it  in  payment,  in 
the  course  of  trade,yoir/y,  bonaJUdey 
and  for  a  valuable  consideration.  Pay- 
ment being  refused.  Grant  brought 
his  action  against  the  drawer  (the 
merchant,)  and  inserted  two  counts^ 
one,*  upon  an  inland  bill  of  exchange; 
the  other,  an  indebitatus  assumpsit 
for  money  had  and  received  to  his 
use.  1516  to  1530. 

1st.  This  bill  or  note  is  negotia- 
ble. 1523  to  1530. 
2dly.  "  Whether  a  bill  or  note  be 
"  negotiable^  or  noty'  is  a  ques- 
tion o£  law;  and  not  of  fact ^  to 
be  left  to  a  jury.  ibid. 
Sdly.  This  loss  ought  to  Ball  up- 
on Bicknelly  who  lost  the  note; 
not  upon  Grant i  who  came^V- 
ly  by  it.  ibid. 
4thly.  The  bearer  (proving  that 
he  c?LmeJairly  by  such  a  bill  or 
note)  may  maintain  his  action 
against    the    drawer,     in    the 
bearer's  onvn  name,  as  bearer, 
ibid. 
5thly.  And  it  seems,  that  he  may 
declare  upon  ity  as  upon  a  spe- 
daltVj 
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tialtyj  (contrary  to  the  opinion 
ofLordCh.J.  ^0//.)    A.  1525 
to  1529. 
6thly.  But,  undoubtedly,  an  inde- 
bitattia  aaaumfisi^for  money  had 
and  received  to  the  plaintiff's 
use,  may  be  brought  by  the 
bondjide  bearer  of  &  bill  or  note 
made  payable  to  bearer,    ibid. 
7thly.  There  is  no  sort  of  founda- 
tion for  a   distinction,    "that 
^'  such  a  note  or  bill  is  negotia- 
"  ble  in  London  only^  and  not 
"every   where  else."     1529, 
1530. 
IVMte^  a  merchant  in  Ireland^  drew 
upon  the  plaintiffs  {Pillana  and  Roae) 
merchants  in  BoUand^  for  800/.  pay- 
able to  Citffbrd.  They  paid  the  mo- 
ney to  Clifford;   and  then  wrote  to 
the   defendants  {Van  AUerofi   and 
Hofikina^  merchanta  in  London^)  to 
know  "  Whether  they  would  accept 
"  such  bills  as  they  should,  in  about 
"  a  month's  time,  draw  upon  them, 
"  for  800/.  ufion  the  credit  qf  White.** 
The  defendants  wrote  back,  «  That 
"  they  vfoiUd  honour  their  bill  drawn 
*«  on  account  of  White'*  The  plain- 
tiffs accordingly  drew  upon  the  de- 
fendants. But,  in  the  interim.  White 
failed.  The  defendants  gave  notice 
of  this  to  the  plaintiffs,  and  forbad 
the  plaintiffs  to  draw  upon  them. 
But  the  plaintiffs  did,  nevertheless, 
draw  upon  them.    And  the  defen- 
dants refused  their  bills.  The  plain- 
tiffs brought  their  action  against  the 
defendants:  The  jury  found  for  the 
defendants.  The  court  set  aside  their 
verdict.  1663  to  1675. 

1  St.  This   is  not  nudum  pactum^ 
and  a  void  undertaking  upon 
the  foot  of  the   consideration 
being /7a«/.  ibid. 
2d[y.Ifxhe  undertaking  had  been 
upon  a  float  consideration,  or 
even  no  consideration,  yet,  in 
this  commercial  case,  it  would 
bind.  ibid. 
3dly.  The  idea  of  a  nudum  fmctum 
was  well  explained,  ibid.    See 
JVudum  Pactum. 
4thly.  In  commerc/a/ cases,  amongst 
Vol.  IJI. 


merchantay  the  want  of  a  con- 
sideration is  no'  objection. 
/I.  1669. 

5thly .  Nor  will  that  objection  hold 
in  other  cases,  perhaps,  where 
the  undertaking  is  in  writing. 
1669  to  1671. 

6thly.  The  law  ofmerchanta  is  the 
law  of  the  land:  And  the  court 
are  to  judge  of  it;  not  the  jury. 
1669  to  1674. 

7thly.  The  acceptance  of  a  bill 
needs  not  to  be  upon  the  bill: 
It  may  be  collateral.  1674. 

Sthly.  It  will  bind,  though  no  tf- 
fecta  of  the  drawer  are  in  the 
hands  of  the  acceptor,  ibid. 

9thly.  So  will  an  acceptance  for 
the  honour  of  the  drawer.  1674, 
1675. 

lOtlily.  This  agreement  "  to  ac' 
cept**  is  a  virtual  acceptance, 
ibid. 

1  Ithly.  A  amall  matter  amounts 
to  an  acceptance,  ibid. 

j^iK  of  <a^jcceptiimK. 

Lord  Chief  Juatice  Pratt  came  per- 
aonally  into  the  court  of  King's 
Benchy  pursuant  to  a  writ,  to  aC' 
knowledge  hia  aeal,   1692. 

1st.  The  tenor  of  the  wnV.  1693. 
2d.  The  ^rm  and  ceremony  of  the 
transaction.  1692  to  1694. 

'Btam. 

The  just  intent  of  a  bond;  and  the  con- 
struction of  the  act  of  4,  5  Jnn.  c. 
16.  §  13.  1370  to  1375.  See  Prac^ 
ticcj  (Payment  of  money  into  Court  J) 

Conditioned,  that  whereas  an  unmar- 
ried woman  and  a  man  had  agreed  to 

.  live  together^  he  had  therefore  agreed 
to  find  her  meat,  drink,  washing, 
and  lodging,  ts^c;  and  to  leave  her  an 
annuity  if  he  quitted  her,  or  she 
outlived  him:  and  if  they  had  any 
childy  he  to  provide  for  it:  But  if  she 
should  leave  him  or  go  to  another 
man,  then  he  should  not  be  obliged 
to  provide  for  her  any  longer,  or  to 
leave  her  any  annuity— -is  illegal, 
Sindvoid.  1568,  1569. 

4  U  'Bottomm. 
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H^ottoiiutt- 

Bottomree  and  respondentia  interest, 
lyhen  imuredy  must  be  sjiecified  in 
the  policy,  fi.  \^0\.  See  Policy  of 
Insurance. 

BnaO.     Sec  Bakery  Court-Leet, 

At  Elections  to  Parliament'-^ 

1st.  The  statute  of  2  G.e.  c.  24. 
(for  the  more  effectual  prevent- 
ing bribery  and  corruption  there- 
ini)  sect.  7.  discussc^d  and  explain- 
ed.  1237.  See  Declaration. 

2dly.  Givin,f  a  bribe  to  vote  or  to 
forbear  voting,  is  mi  offence  with- 
in this  act  and  clause;  although 
the  voter  do  not  comply  with  fis 
engagement,  ibid. 
Elections  to  Parliament, ^^ 

1st.  Was  always  a  crime  at  common 
law;  and,  consequently,  punisha- 
ble by  indictment  or  information. 
1338. 

2dlv.  The  statute  of  2  G.  2.  c.  24. 
(abovementioned)  never  meant  te 
takeaivay  the  common  law-crime; 
but  to  add  a  penal  action,  with  full 
eosts,  and  attended  with  disability 
to  vote  in  any  such  election,  or  to 
hold  any  office  or  franchise  in  a 
corporation.  1338  to  1340. 

3dly.  It  still  remainsy  therefore,  a 
crime  at  common  law:  And  a  con- 
viction upon  an  information  grant- 
ed by  the  court,  is  just  the  same 
as  a  conviction  upon  indictment, 
ibid. 

4thly.  In  general^  The  court  never 
ought  to  interpose  by  information^ 
WITHIN  the  two  years  limited  by 
this  statute  (§  ult.)  for  bringing  a 
prosecution  upon  it:  Though 
there  may  possibly  be  particular 
casesy  where  it  may  be  right  to 
grant  an  information  defort  the 
two  years  are  expired,    ibid. 

Sthly.  In  the  present  case,  where  an 
information  /lad  been  granted  iwYA- 
in  the  two  years,  (without  a  suf- 
ficient advertence  to  the  conse- 
quences;) and  the  defendants 
were    convicted    and     sentenced 


WITHIN  the  two  yecM;  tfae'coiirt 
did  not  inffict  a  punishment  ade^ 
.  qudte  to  their  offence,  but  only  an 
additional  one,  over  and  idx>ve  the 
punishments  inflicted  by  the  sta- 
tute;   to    which    statute-punish- 
ments, the  defendants  still    re- 
mained liable,  ft.  1340.    F.  infroy 
next  case. 
At  Elections  to  Parliament. 
In  a  similar  case  to  the  last,  (V.  sub- 
division 5th.)   the  sentence  was  ad» 
joumed  from  the  end  of  Michaelmas 
term  to  the  first  day  of  Easter  term; 
because  the  time  limited  for  bringing 
the  qui  tarn  action  was  to  exfdre  in 
the  intermediate  month  of  B/krch^ 
1359.    Afterwards  200/.  fincy  and 
three  m<m/A«  imprisonment  were  in- 
flicted. 1389. 
At  elections  to  parliament — priority  qf 

suit.   1423  to  1434.  See  Pleading. 
At  elections  to  parliament — Evidence 
to  support  the  declaration.    1 536  t* 
1591.  See  Evidence. 

In  London^  "  That  no  Butcher  by 
trade  shall  be  admitted  into  the  free- 
dom of  the  cityy  in  any  other  con^" 
nyy  but  that  of  Butchers" — ^is  a 
goodby4aw.  1329. 

A  recent  charter  (not  20  years  old) 
places  the  election  ofcommon^ouncH- 
men  in  the  mayor,  jurats,  ojid  com- 
monalty: And  it  gives  the  power  of 
making  by-laws,  to  the  mayor,  ju- 
rats, and  common  council.  The 
mayor,  jurats,  and  common  council 
make  a  by-law,  in  order  to  prevent 
riot,  disorder,  and  popular  confusion, 
which  places  the  elecUon  of  com- 
mon council-men  for  the  future,  in 
the  "  mayor,  jurats,  and  common' 
"  councily  and  such  of  the  common 
^^ freemen  as  should  respectively 
"  have  served  for  one  whole  year, 
^*  respectively,  the  several  offices  of 
"  church-warden  and  overseer  of  the 
**  poor,  or  the  major  part  of  such 
^  mayor,  jurats,  common  council-men^ 
"  and  common  free-men  qualified 
"  AS  aforesaid;  without  the  prc- 
"  sence  or  concurrence  of  any  of 

^thc 
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«  the  coiiMONAi.TY."  This  is  a  ^arf 
hfAam.  fi.  1827  to  1840. 

Ut.  It  b  settled)  that  the  number 
of  the  eltctora  may  be  narrowed 
by  a.by*law;  but  not  the  num- 
ber of  the    eltgibie.    J  833.  V. 
infra. 
3d.  A  by-law  cannot  strike  off  an 
integral  i>art  of  the  electors, 
ibid. 
3d.  Neither  can  the  makers  of  a 
by-law  take  the  election  from 
others,  and  place  it  in  them- 
selves. 1834,  1837,  1839,  1840. 
4th.  Neither  can  they  mfieradd  a 
qtmlification  not  mentioned  in 
the  charter,  nor  at  all  connected 
with  the  corporate  character  of 
the  electors.   1839,  1840. 
A  by-law  which  lays  a  restraint  ufitm 
trade  is  bad;  unlcBs  there  be  a  custom 
to  support  it.  1856  to  1859. 


CapiajS  (Utlagatttm. 

'y^HERE  the  sheriff  may  discharge 
the  defendant  on  his  attorney^ s 
engagement  under  his  handy  « to  ap- 
"  pear  and  reverse  the  outlawry:" 
And  where  he  must  take  security 
by  bon4iy  8cc.  1482  to  1484. 

Ca^tjBfUonijteii  or  Benim. 

Cro.  Eliz.  232.  Perrot  v.  Austin.  1 383. 
See  Executor. 

1  ^Uc.  483.  The  case  of  the  parish  of 
St.  Leonard  Shoreditch.  1460.  See 
Jv4itice8^ 

1  BuUtrodCy  184.  jlnon.  1474,  1745. 
See  Umpirage. 

Perkins  96.  b.  Title  "  Devises^''  sec- 
tion 500.  denied,  in  the  sense  en- 
deavoured to  be  put  upon  it;  but  ex- 
plained in  its  true  sense.  1497.  See 
Joint'teTiants. 

Clerke  v.  Martm,  1  Ann.  B.  R.  2  Ld. 
Raym.  757.  and  1  Salk.  129.  1520 
to  1529.  S^t  BiU  qf  Exchange. 

Rex  V.  Inhabitants  of  Homsey— 4 
Mod.  38.  Holt  338.  12  Mod.  13.  1 
Shower  270  and  291.  Carthew  212. 
discussed,  compared,  and  settled. 
1531.  See  Highway y  Presentment. 


Hayes  v.  Warren,  2  Strange  933'-^was 
called  ^<  a  strange  and  absurd  case," 
by  Mr.  Justice  mimot.fi.  1671.  Sec 
Bills  f^  Exchange. 

Lloyd^T^.  Gregory,^ 


Cro.  Car.  502,  ere 
^c.  Thompson  v 
Leach,  3  Lev.  284 
lite.  ^c. 


discussed  and  set- 
>tled.    1806,1807. 
Sec  Infant. 


Ctrtiowri — 

To  remove  an  order  of  Quarter^Ses- 
sioTiSy  made  upon  appeal  from  a  5cfl- 
venger*s  T&ie.  1458  to  1460. 

To  remove  convictions  on  the  game- 
acts.   1720  to  1723.  See  Costs. 

C^sQctljBlt-^See  Information:  See  also 
Pannely  Juror. 

^lfCf!C0^'WbXimti — Sec  Mandamus. 

Cletft  In  Cowrt — 

His  billy  included  in  the  attorney's  bill 
to  his  client,  and  taxed  together  with 
it,  was  ordered,  after  the  attorney's 
death,  to  be  paid  by  the  original 
client  to  the  clerk  in  court;  and  the 
remainder  of  the  attorney's  bill,  to 
his  executrix.    1313. 

Committitltr.    See  Prisoners^  Practice. 

Conmtttmmt — 
By  two  justices,  of  a  r^^ue  and  vaga- 
bond to  the  house  of  correction,  un- 
der 17  G,  2.  f..5.  §  7.  for  running 
away  from  his  parish,  and  leaving 
his  wife  and  children  to  be  main- 
tained by  the  parish.  Three  objec- 
tions were  taken-*- 

1st.  That  he  was  not  convicted. 

1636. 
2dly .  It  is  not  alledged  ^<  That  his 
"  wife  and  children  were  charge- 
«  able  to  the  parish."  ibid. 
3d.  The  commitment  is  not  for  a 
limited  time;  but  "  (ill  he  shall 
*<  be  discharged    according  to 
<<  the  laws  and  customs  of  this 
«  realm."    ibid. 
The  man  was  discharged,  as  the  2d 
and  3d  objections  were  sufficient  to 
invalidate    the    commitment;    the 

court 
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court  eiving  no  opinion  about  the 
necessity  of  a  formal  conviction,  fi, 
1636. 
Of  9i/eme  coverty  for  disobeying  an  or- 
der of  bastardy .  1679  to  1683.  Sec 
Orders  of  Bastardy, 

Common  BtcoJrttj — 
The  writ  of  summons  was  returnable 
at  a  return-day  wit)un  the  term,  viz, 
^  in  one  month  from  the  day  of 
Easter;**  which  was  on  a  Sunday: 
And  the  tenant  in  tail  (who  was 
Touched)  DIED  upon  that  same  sun- 
day.  This  common  recovery  was 
reversed:  because  the  judgment 
could  not  have  been  given  till  after 
/A<- <^a/A  of  the  tenant  in  tail.  1595 
to  1603. 

Ist.  A  judgment  relates  to  the 
Essidgn'Day  of  the  term ;  un- 
less something  appears  upon 
the  record,  shewing;  that  it  can 
not  have  such  relation.  1596. 
3d.  In  such  case,  it  relates  only  so 
far  backy  as  is  consistent  with 
the  record.  1597. 
3d.  This  judgment  relates  only  to 
the  essoin-day  of  the  return  of 
the  writ  of  summons,  ibid. 
4th.  That  was  Sunday:  And  the 
court  can  not  sit  on  a  Sunday; 
and  consequently,  they  could 
not  give  judgment  till  Monday; 
neilher  could  the  vouchee  have 
appeared,  till  Monday,  1597  to 
1602. 
5th.  Jlnciently^  the  courts  of  jus- 
tice did  sit  on,  Sundays,    1597, 
1598. 
6th.  But,  by  canons  and  consti- 
tutions received  and  confirmed 
and  thereby  become  part  of  the 
common  law  oi England,,  Sundays 
are  not  juridical,  1598  to  1 602. 

CotUBtabU. 
A  defiuty  high-constable,  appointed  by 
parol  only,  may  billet  soldiers,  1263, 
Sec  Mutiny-Acts, 

(lCoilC(ll((tllC]^— 

Acondngency  is  not  within  the  statute 
of  frauds  (29  C.  2.  c,  3,  §  4.)  nor  any 
case  that  defiends  upon  contingency. 
It  does  not  extend  to  cases  where  the 


thing  only  mat  be^rfibrmed  within 
the  year:  It  extends  only  to  such  pro- 
mises where,  by  express  appoint- 
ment, the  thing  is  mot  to  be  per- 
formed within  a  year.  Page  1381, 
1283. 

CotmetjBion — 
Rrfusal  upon  demand  is  Tto/  an  actual 
conversion ;  but  evidence  of  it.  1243^. 

vyOHV^ftiOff— 

On  9,  10  W.  3.  c.  27.  §  1.    1472  to 

1474.  See  Hawkers  and  Pedlars. 
On  9,  10  FT.  3.  c,  27.  §  8>  for  trading 
•  t^c,  without  having   a  Ucence,   is 
good:  though  the  evidence  was  only, 
« that  he  rt^fiised  to  produce  it."  1476. 
See  Hawkers  arid  Pedlars, 
On  the  game-^ci  5  Ann,  c.  14.  $  2.  cer- 
tiorari brought;  conviction  aj^rm«/. 
1st.  Costs — ^where  payable  to  pro- 
secutor; and  where  not,    1720 
'  to  1723.  See  Costs, 
2dly.    Copy — where   the  justice 
ought  to  let  the  defendant  have 
a  copy,  ibid.  See  Costs, 
A  conviction  was  afiimied,  though  it 
did  not  appear  that  the  defendant 
was  summoned^  or  that  the  witness 
was  examined  in  his  presence,  1786. 
For 

1st.  He  appeared;  and  though  he 
denied  guilt,  he  did  not  desire 
further  time  to  prove  his  inno- 
cence, ibid, 
2dly.  It  may  be  presumed  "  that 
•'  the  witness  was  examined  in 
<<  his  presence,'*  ibid.  F.  suproy 
pa.  1163  to  1167. 

CopitjS-^ 

Of  a  ronvtc/iofi— where  it  ought  to  be 
granted.  1720  to  1723.  See  Con- 
viction^  Costs, 

Copp^lD. 

Formerly  y  copyholds  were  mere  tenan- 
cies at  will,  1543. 

They  acquired  stability^  by  custom,  ibid. 

The  lord  is  not  intitled  to  his  fne^  till 
admittance,  ibid. 

But  the  admittance  is  merely  form.  ibid. 

The  estate  remains  in  the  surrendt-rery 
till  admittance,  ibid. 

The 
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^he  admittance  must  be   •ecundum 
/brmam  eteffeetum^tiraum  redditioms. 

p.  1543. 
The  person  admitted  shall  be  zVi,  by 

him  who  made  the  surrender,  ibid. 
The  estate  must  be  according  to  the 

surrender;  not  according  to  the  ad- 

mittance.  ibid. 
If  the  lord  grants  the  land,  by  copy,  to 

another^  it  is  without  warrant.  1 544. 
Where  and  how  the  grant  may  be  tra* 

versed,  ibid. 
J^ine  upon  the  admission  of  an  infant-^ 

how  to  be  recovered.  17 17  to  1720. 

See  Ifi/tt?tt, 

Coi^oration,  Corporator. 

Books  and  records — inspection  and  co- 
pies of  them.  See  Books  o^  Corpo- 
rations Sec. 

Corftorate-office  void  by  a  judgment  of 
ouster— ^when  and  by  whom  a  manda^ 
mus  "  to  go  to  a  new  election"  may 
be  moved  for.  1386,  1387.  See 
Practice, 

A  new  corporation  must  take  a  new 
charter,  as  it  is  given.  But  a  corpo- 
ration already  subsisting  are  not  ob- 
liged to  accept  a  new  charter  in  toto: 
They  may  act  partly  under  it:  and 
partly  under  their  old  charter  or 
prescription.  1656,1661,1663.  See 
Mandamus. 

The  universities  are  toy-corporations, 
per  Lord  Mansfield:  And  the  crown 
can  not  take  atvay  their  ancient  rights 
or  usages.  1 656.   See  Mandamus. 

Where  the  power  qf  making  by-laws  is 
by  charter  given  to  a  select  body^ 
they  do  not  represent  the  whole  bo- 
dy, but  where  such  power  is  in  the 
body  at  large  they  may  delegate  their 
rights  to  a  select  body;  who  become 
the  representative  qfthe  whole  com- 
munity. 1837. 

Neither  the  sherijg^hein^  sl freeman  can 
array  the  pannelj  nor  a  juror  being  a 
freeman  can  be  admitted  to  servcy 
where  the  action  is-  brought  in  the 
corporation-court  by  the  treasurer 
of  the  corporation,  for  a  penalty  of 
a  by-law  "  that  none  but  freemen 
shall  keep  open  shop  in  it."  1 856  to 
1858.         ^* 

An  ^  old  corporation  accepted  a  new 


charter,   by  a  different  name^  viz. 
"  mayor  and  commonalty;**  to  con- 
sist of  a  mayor  and  1 1  aldermen  (out 
of  whom  the  mayor  to  be  chosen,) 
18  assistants  and  18  common  coun- 
cil.   A  bond  had  been  given  to  the 
old  corporation  in  1735,  bejbre  the 
new  charter;  which  new  charter  was 
dated  in  1763.  In  the  interim^  viz.  in 
1740,  there  were  judgments  of  ouster 
against  the  mayor  and  all  the  alder* 
men:   And  they  were  all  of  them 
dead  before  thenenu  charter.  An  ac- 
tion was  brought*  by  the  new  corpo- 
ration, upon  this  bond.  Resolved,  that 
it  W8LS  maintainable,  p.  1866  to  1873. 
1  St  The  acceptance  of  a  new  char- 
ter does  not  destroy  their  ybr- 
mer  rights.    1871  to  1873. 
2d.   The  corporation  is  not  dis' 
sohfed  by  this  judgment  of  ous- 
ter against  mdrviWf/a/  members, 
ibid.  * 

3d.  Neither  the  removal  of  their 
officers^  nor  the  change  of  their 
corporate  rmmey  can  extinguish 
their/ormf  r  rights,  ibid.  Their 
old  fights  remain,  ibid.  And  the 
new  charter  revives  them  and 
puts  them  into  action  again,  ib. 
4th.  The  1 1  G.  1 .  c.  4.  did  not  con- 
sider corporations  who  had 
slipt  the  fixed  day  for  electing 
chief  officers,  as  being  dis- 
solved; but  meant  to  revive 
their  activity,  and  put  them 
again  in  motion,  ibid. 
5th.  The  action  is  properly 
brought  in  their  new  name  of 
incorporation,  ibid. 

Full  costs;  or  no  more  costs  than  da- 
mages: The  question  discussed  and 
explained.    1282  to  1284. 

In  replevin,  on  8,  9  W^.  3.  c.  1 1.  §  1. 
1286,  1287.  See  Replevin." 

All  statutes  relating  to  costs  are  con- 
strued strictly:  (But  not  for  this  bad 
«'  reason,  because  costs  are  in  the 
**  nature  o^b.  penalty.**)  ibid. 

For  not  going  on  to  trial — shall  be  paid 
to  the  defendant,  by  the  course  of  the 
court,  on  informations  for  misdemea- 
nors, where  the  prosecutor  does  not 
countermand  in  due  time.  1305. 

Upon ' 
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Upon  attachment  for  a  contempt,  grants- 
6d  upon  cause  shewn. 

I  St.  The  general  co\me  and  prac- 
tice of  the  court  is  not  to  give 
C06t9  to  the  party  complained  of 
though  YiCfiurgen  himself  upon 
his  examination,  p,  1329, 1330. 
2dly .  Yet  in  a  case  where  the  com- 
plaint was  very  groundleae  and 
vexatious^  it  was  done.  ibid. 
By  an  executor  upon  diacontinuing  his 
action,  shall  not  be  paid,  where  he 
is  obliged  to  declare  as  executor: 
otherwUe^  where  he  has  knowingly 
brought  his  action  fvrofr^.  1451.  V. 
in/ray  1584  to  1566. 
By  a  prosecutor^  upon  quathing  Ar>  o  wn 
indictment  J  may,  in  some  cases,  be  in- 
sisted on:  for,  a  motion  for  "  leave 
"  to  qimah  his  own  indictment,"  is  by 
no  means  a  motion  of  course,  1469. 
•  iKy  an  executor  or  administrator — 
1st.  Shall  be /ifljU 

1st.  For  not  going  on  trialy  accord- 
ing to  notice.    1 584  to  1586. 
2dly.  Upon  being  non-prossed  for 
want  of  declaring  in  due  time, 
ibid. 
3dly.  Upon  a  discontinuance:  quae- 
re, ibid.  V,  supray  (sub,  p.  1 45 1 .) 
v.  i7ffra, 
4thly.  The  privilege  of  executors 
is  too  great:  per  lord  Manrjield, 
1585. 
2dly.  Shall  not  be  paid,  upon  a 
non-suit.  1586. 
On  discharging  a  rule  to  shew  cause 
against  an  information  for  a  misde- 
meanor, were  added  lo  the  rule;  be- 
cause the  complainant  had  suppress 
sedth.  truth,  1684.  ^ec  Information. 
JFuil;  or  no  more  than  the  damages. 
1688,  1689.   F,  supra^  1282  to  1284. 
For  not  going  on  to  a  trials  pursuant  to 
a  notice  given  by  the  defendant  who 
had    removed    an    indictnient   by 
certiorari^  are   not  payable,  where 
only  five  of  a  special  jury  (moved  for 
by  himself)  appeared;  and  ncUher 
side  would  pray  a  tales.  1695. 
On  removing  a  conviction  upon  5  Ann, 
c,  14.  «  for  better  preservation  of 
<*  the  game,'' 

Ist.  By  sect.  2.  no  certiorari  shall 
be  sillowed,  upon  any  pretence 


whatsoever^  unless  the  defen* 
dant  shall  previously  become 
bound  to  the  prosecutor  in  50/. 
(with  sureties)  "  to  pay  the  pro- 
aecutor  YiV&fuU  costs  and  charge* 
(to  be  ascertained  upon  the 
prosecutor's  oath,)  within  14 
days  after  affirmance  or  proce- 
dendo.** p,  1,721, 

2dly.  Yet  if  the  certiorari^  is 
brought  notforvexationy  nor  in 
opposition  to  theconrvictUm}  but 
-  from  absolute  necessity ^  (in  or- 
der to  plead  t/  to  an  action 
brought  oppressively  for  the 
same  offence;)  the  defendant 
shall  not  pay  costs.  1721, 1722. 

3dly.  On  the  contrary,  he  ought 
to  receive  costs,  where  the  plain- 
tiff  in  such  action  is  nonsuited. 
ibid. 

4thly.  The  justice  ought,  to  have 
let  the  defendant  have  had  a  copy 
of  the  conviction.   172 1  y  1722, 
Are  reciprocal:  Wherever  the  yWiww/^ 
would  be  intitled  to  them,  the  defen- 
dant is  so,  reciprocally.  1724. 

1  St.  In  an  action  on  a  penal  sta- 
tutcy  brought  by  the  party 
grievedy  the  plaintiff  would  re- 
ceive costs,  if  he  prevails: 
therefore  he  shall  pay  them,  if 
he  does  not.  ibid. 

2dly.  Costs  to  defendants  are  giv- 
en by  4  J.  1.  c.  3.  §  2.  See  also 
23  H.  8.  c.  15.  §  1.  and  18  £tiz, 
5.  §  3.  ibid. 

Cotimsnt. 

A  covenant  is  not  revocad/e,  (as  a  will 
is,)  1256. 

A  covenant  «  to  stand  seised  to  uses,** 
is  not  a  revocation  of  a  will.  ibid. 

By  a  lessee  (for  himself  and  his  as- 
signs) to  build  a  new  house  on  the 
premises  within  a  limitbd  time: 
which  is  not  done  within  the  time  • 
limited.  AFTEKthe<?x/tfrfl^«wofthc 
time  limited,  the  lessee  aligns:  the 
assignee  is  not  liable;  because  the 
breach  was  committed  b^fi/re  his 
time,  and  this  covenant  does  not  run 
within  the  land.   1272,  1273. 

Of  a  tcAtator  or  intestate — ^whcre  it  may 
be  given  in  evidenccy  by  an  execmor 

or 
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or  administrator,  fi,  1383^1384.  See 
JS-videnccy  Executor, 
^  To-atemdsetsed^-^exktered  into  by  the 
owner — )  maybe  a  lease.  1446.  See 
J^owersy  Lease, 
An  ex  fir  ess  covenant  by  a  master  of  a 
ship)  "  to  go  to  Winyawy^  there  to 
receive  the  plaintiff's  goods;  (for 
which  the  plaintiff  covenanted  to  pay 
such  and  such  freight:)  Provided 
that  if  his  ship  should  not  be  arriv- 
ed there  before  such  a  day,  it  should 
be  at  the  plaintiff's  option,  to  load 
the  ship  on  the  agreed  terms,  or  not. 
The  defendant  was  bound  to  go^  at 
all  events.    1637  to  1640. 

l^t.  An  exfireas  covenant  shall 
bind  to  fierformanccy  where  an 
implied  one  or  one  created  by 
law  shall  be  excused  by  a  disa- 
bility to  perform,  which  hap- 
pens without  the  party's  default 
or  power  to  prevent,  ibid. 
2dly.  This  proviso  was  intended 
to  quicken  the  defendant;  but 
shall  not  excuse  him  for  not  go^ 
ing  at  all,   1640. 

CountH — 

Where  an  action  or  information,  laid 
in  one  county,  may  be  tried  in  ano- 
ther, 1330  to  1335.  See  Trialy  Venue. 

(CoiWt. — See  Practice, 

Comt-lett. 

Action  of  debt,  for  an  amercement  set 
and  affeered  in  a  court-leet^  on  a 
presentment  there,  for  having  in  his 
custody,  and  exposing  to  sale,  a  loaf 
of  bread  pretended  to  be,  and  as  and 
for  a  quartern  loaf  of  the  weight  of 
Alb,  Soz,  and  \ ;  whereas  it  wanted 
4oz.  and  4.   Resolved — 

1st.  It  is  not  necessary,  that  the 
presentment  be  either  sealed  or 
indented,  I860. 
2d.  The  rise  and  progress  of  turns 
and  leetsy  discussed,  ibid,  and 
1861. 
3d.  The  offence  here  presented  is 
not  within  the  jurisdiction  of  the 
leet.  1861. 


4th.  The  offence  cogmzdbU  therc^ 
i^f radio  assiza,  p,  1862. 

5th.  The  leet  has  no  jurisdiction^ 
where  no  assize  is  set:  The  set- 
ting the  assize  is  the  basis  of 
their  jurisdiction;  which  only 
arises,  and  can  only  attach^  when 
the  assize  is  set.   1862. 

6th.  The  assize  must  fix  both 
price  and  weight,  ibid. 

7th.  The  3  G,  3.  c,  11.  (upon 
which  this  presentment  is  graft- 
ed) does  not  fix  the  price:  It  only 
fixes  the  weight.  Therefore  it  is 
not  an  assize:  It  wants  an  essen- 
tial characteristic  of  an  assize. 
It  was  intended,  only  to  supply 
the  defect  of  an  assize,  s^nd  to 
operate  where  and  because 
there  was  none.  ibid. 

8th.  The  2  G,  3.  c.  U.  has  no 
saving  of  the  jurisdiction  of 
the  leet;  because  it  was  provid- 
ing for  cases  where  the  leet 
had  no  jurisdiction.  1863. 

Cit^tont. 

"  To  give  notice  to  the  owner  of  tithes, 
"  of  setting  them  out^^**  is  a  good 
custom.   1894.   See  Tithes, 

Must  be  proved^  where  it  is  a  neces- 
sary foundation  to  support  a  by-law. 
1854  to  1858. 

CUjatomarp-^nuntg. 

The  freehold  is  in  the  lord.   1278. 
Whether  they  can  prescribe  in  won 
decimando;  and  how.   1275. 


Dettoti: — 
JNSOLVENT.  1809.  ^csi  Prisoners^ 

fifn  tit  ft*  o 


Statutes. 


Declaration — 


For  CORRUPTING  a  voter  to  give  or 
forbear  giving  his  vote  contrary  to 
the  statute  of  2  G.  2.  c.  24.  §  7. 
"  for  the  more  effectual  preventing 
"  bribery  and  corruption  in  the  elec- 
"  tion  of  members  to  serve  in  par- 
"  liament." 

1st.  Needs 
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Ist.  Needs  not  alledgc  "  that  the 
voter   comfilied  with  his  pro- 
mise." fi.  1237. 
2d.  For  the  giving  a  bribe  to  vote 
or  to  forbear  is  a  complete  of- 
fence within  the  actj  on  the 
part  of   the    corrupter,    even 
though  the  voter  should  act 
contrary  to  his  promise.  1237. 
3d.  The  defendant  gave  five  gui- 
neas to  the  voter;  the  voter 
gave  him  a  note  for  it ;  and  he 
gave  the  voter  a  counter'note 
« to  give  up  the  former  after  the 
condition    performed :"    This 
(being  proved  will  support  a 
count  laid  for  giving  five  g^i- 
^  neas:  for  the  note  and  counter- 
'note    are    mere    colour,    dis- 
guise and  device  to  rvade  the 
law.  ibid. 
4th.   On  a  general  verdict^  the 
court  will  not  grant  a  new  trial 
to  the  defendant  where  no  real 
injustice  is  done  him  by  the  offi- 
cer's having  mistaken  the  count 
upon  which  it  is  taken:  They 
would  rather  order  it  to  be  set 
right.     Per    Lord    Man^eld. 
ibid. 
With  a  general  memorandum  has  a 
Jictitious  relation  to  the  Jirat  day  of 
the  term:  But  evidence  may  be  giv- 
en of  the  writ  being  in/act  sued  out 
on  a  subsequent  day.  1243. 
In  assumpsit^  for  a  port  duty^  needs 
not  9hew  a  conMeration:  Otherwise, 
of  a  toU-thoroug/i.  1404  to  1407.  See 
Toll. 
By  a  bearer  of  a  cash-note  or  bill  made 
fiayable  to  bearer,  1523  to  1529.  See 
Bill  qf  Exchange. 
Against  a  defendant  in  cuttody^^must 
be  bf*/or€  the  end  of  the  second  term. 
1788.  See  Practice. 

There  is  an  important  distinction  be- 
tween the  deeds  oi  femes  covert j  and 
the  deeds  of  infants:  Those  of 
femes  covert  are  void,  and  "  non  est 
factum**  may  be  pleaded  to  them; 
But  those  of  infants  are  only  voida- 
btty  and  the  infancy  mttst  be  specially 


pleaded;  and  that  (rfea  avoids  It, 
by  relation  back  to  the  delivery, 
p.  1805. 

A  real  fair  demurrer  is  an  issuable 
pica  within  a  judge's  order  ^  for 
"pleading  an  issuable  plea:"  But 
a  sham  demurrer  is  not  so.  1788 
1789. 

Detaliur— 

By  inn-keepers^  farriersy  taylorsy  manu^ 
facturers,  &c.:  Who  mayj  and  who 
may  not  detain;  and  why.    1500  to 
1503. 

Sir  John  Lade  devised  to  trustees  and 
their  heirs,  upon  trust  and'  to  the 
use  of  John  Inskip^  in  strict  settle- 
ment: with  remainders  over,  in 
strict  settlement;  and  added  a  pro- 
viso, "  that  so  often  as,  and  during 
"  such  time  as  the  person  who  for 
"  the  time  being  (in  case  the  testa- 
"  tor  had  not  otherwise  directed) 
<<  would  have  been  intitled  in  posses- 
«  «on,  as  tenant  for  life  or  tenant  in 
<(  tail^  should  be  under  the  age  <f 
"26   years^    then    the    trustbks 

"  WERE  TO  ENTER,  and  RECEIVE 

"  ALL  the  rents  and  prt^ts:  Out  of 
"  which,  they  were  to  allow  a  sped- 
^^fied  MAINTENANCE  forsuch  tenant 
^*  for  life  or  in  tail ;  and  all  the  rest 
^  was  to  ACCUMULATE,  and  to  be 
'^  laid  out  in  the  purchase  of  land, 
"  and  settled  upon  the  same  trusts 
"  and  uses."  John  Inskip  died ;  leav- 
ing his  wife  enceinte  with  a  son. 
Question.  "  Whether  the  heir  at 
"  law  of  the  suniving  trustee  did, 
'<  upon  the  birth  of  the  inftmt,  take 
**  anyy  and  what  estate,  by  virtue  of 
*'  the  proviso."  Certified,  «  That 
'*  He  did  not  take  any  estate  hy  vir- 
«  tue  of  the  proviso."  14 16  to  1418. 

The  intention  of  a  testator  is  to  be  coU 
lee  ted  from  the  whole  of  his  will ; 

And  such  collection  must  be  founded 
upon  the  writing  itself  1541.  F.  in- 
fra,  1622. 

Particular 
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Particular  ca^ea  generally  serve  rather 
to  confound  than  to  illuminate  ques- 
tions about  the  intention  of  a  testa- 
tor, fi,  1622. 

A  devise  of  copyhold  land  and  cottag- 
es, of  5/.  6«.  ficr  amium  value,  ^  to 
Sarah  B,  she  paying  theueout  40«. 
•  a^ycar  to  her  mter  Elizabeth  -fl."  was 
collected  from  the  whole  of  the 
will,  to  be  a  devise  of  tlie  inheritance 
to  Sarah;  and  an  intention  that  Jili- 
za6eth*s  annuity  should  continue 
during  her  life.  1540,1541.  Kinfroj 

*  1622. 

The  mere  expression,  indeed,  of 
"  flaying  thereout"  is  only  equi- 
valent to  "  flaying  out  of  the  rents 
AND  profits;"  and  therefore  is  not 
to  be  considered  as  a  charge  of  a 
payment  of  a  sum  in  grosa^  (which 
will  carry  a/irf ,  though  not  devised 
*<  to  the  devisee  arid  hia  heira**) 
1541,  1542,  and  1537. 

Sir  Samuel  Daniel  devised  to  Samuel 
Duckenfieldy  son  of  Charlea  Ducken- 
feldy  Esq;  (by  Sarah  the  testator's 
sister,)  during  his  natural  life,  and 
the  heirs  male  of  his  body  lawfully 
to  be  begotten ;  and  for  want  of  such 
issue,  to  Charlea  Duckenfeld^  ano- 
ther of  the  sons  of  the  said  C.  D,  Esq; 
during  his  natural  life,  and  to  the 
heirs  male  of  his  body  lawfully  Ig 
be  begotten;  and  for  want  of  such 
issue,  to  John  Duckenfeldy  another  of 
the  sons  of  the  said  C  D.  Esq;  dur- 
ing his  natural  life,  and  to  the  heirs 
male  of  his  body  lawfully  to  be  be- 
gotten; and  for  want  of  such  issue, 
then  to  BVERr  aon  and  aona  of  the 
said  Charlea  DuckeJ{field  Esq;  which 
shall  be  begotten  on  the  body  of  Sa^ 
rah  his  now  wife;  and  for  want  of 
SUCH  iaaue<i  then  to  WiUiam  Hulton 
during  his  natund  life,  and  the  heirs 
male  of  his  body  lawfully  to  be  be- 
gotten; with  the  like  remainders  to 
Samuel  Goldaton^  and  afterwards  to 
JameaGoldaton;  and  for  want  of  such 
issue,  to  the  right  heira  of  the  said 
Sir  Samuel  Daniel^  the  testator,  for 
ever.  There  was  a  proviso  contain- 
ing an  express  condition  annexed  to 
the  devise  to  the  said  Samuel  Duck- 
enfield  and  other  a  as  aforesaid^  <<  That 

Vol.  III. 


"  if  the  estates  devised  to  him  or 
"  them  and  their  deacendanta^  should 
^<  come  to  him  or  them  and  be  in 
^^  fioaaeaaion;  then  and  thereupon, 
<^  he  and  they  and  their  descendants 
^^  to  whom  the  premises  shall  come 
<<  and  be  in  possession,  shall  procure 
^<  an  act  of  parliament  to  take  his 
"  name  and  arms  ^c;  Or  other- 
"  wise  their  estates  shall  deter- 
"  mine."  He  also  devised  several 
things  to  g^,  as  heir-looms,  along 
with  the  estate:  And  he  gave  pow- 
ers to  make  leases,  and  also  to  make 
jointureaj  to  the  amount  of  200Lper 
annum.  The  three  sons  ,of  C.  D, 
•  Esq;  viz.  Samuel^  Charlea^  and  John^ 
all  died  without  issue.  But  C.  D. 
Esq;  hvid  A  fourth  son,  named  Wil- 
liam, bom  a/ier  th«  date  of  the 
will ;  who  became  seised,  and  took 
the  napie  and  arms,  according  to 
the  directions  of  the  will.  Resolved, 
that  William  took  an  estate  in  /fiiY- 
male,  p,  1570  to  1582.     , 

I  St.  The  construction  must  clear- 
ly be  agreeable  to  tlie  intention 
of  the  testator,  collected  from 
the    will    and    circumstances. 
1581. 
2dly.  The  testator  intended  to 
give  the  aame  estate  to  the  af 
/er-bom  sons  of  C.  Z).  Elsq;  as 
to  the  three  fnior-bom ;  viz.  an 
estate  in /oiV-ma/e,  in  succession. 
1579  to  1580. 
3dly.  This  manifest  t/i^en/to/}  shall 
prevail  against  the  worda.  ibid. 
4thly.   Though  the  controversy 
here  was  between  the  testator's 
heir  at  law  (claiming  under  the- 
last  remainder  "  to  the  right 
heirs  of  the  testator,")  and  the 
devisee  of   Wiltiagn  (who  had 
suffered    a   recovery;)    yet  it 
must  be  considered  as  a  ques- 
tion between  prior  and  subse- 
quent    remainder-men :      Anlt 
therefore  all  arguments  in^- 
vour  of  the  plaintiff,  aa  heir  at 
law^  were  laid  out  of  the  case. 
1579,  1580. 
To  John  Haaaelwoodf  of  a  house  and 
garden,  of  the  yearly  value  of  10/. 
charged  with  th^fiaument  of  50/.  to 
4X  br 
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be  pMd  out  qf  the  yearly  rent9  and 
profits^  payable  yearly  and  every 
year  until  it  be  fully  paid :  Aiid  if 
JohD  die  in  Ma  minority^  then  a  de- 
vise over,  to  persons  not  heir  at  la-nt^ 
to  the  testatrix.  /?.  1618. 

Ist.  A  testator^B  intention  must  be 
collected  from  all  the  parts  of 
the   will   compared  together. 
1622  to  1625.   K.  sufira  1541. 
2dly.  The  whole  of  this  will,  tak- 
en all  together,  shews  that  an 
estsXe^in/ee  was  intended  to  be 
given  to  John :  And  therefore 
he  took  a/er.  1612  to  1625. 
3dly.  Though  the  chai*ge  is  made 
payable  ^^  out  qf  the  rent 9  and 
JirqfitSy**  yet  it  is  accompanied 
vrith  such  other  clauses,  as  take 
it  out  of  the  distinction  in  C9/- 
Her^B  case,  6  Co,  16.  a.  ibid. 
Joshua  Brovm  devised  thus— A^er  the 
death,  without  issue,  of  his  nephew 
WilHam  Bronon^  eldest  son  of  his  bro- 
ther Reginald  Brovm^  **  then  to  the 
"  second  son  of  his  said  brother  Re- 
^  ginaldy  for  and  during  the  term  qf 
«  Aw  natural  life;  and  from  and  after 
<^  the  death  of  the  said  second  son 
"  of  his  brother  Reginald^  then  to 
<*  the  first  son  of  the  body  of  such 
.  <<  second  son  of  his  said  brother  Re^ 
^^  ginaldy  and  to  the  heirs  males  of 
<<  the  body  of  such  second   son; 
<<  and  for  default  of  such  issue,  to 
**  the  thirdy  [omitting  the  second] 
^  fourth,    fifth,    and    every    other 
"  youngerBon  or  sons  of  the  said  se- 
^  cond  son  of  his  said  brother  Regi- 
«  nald  (according  to  their  seniority,) 
"  and  to  the  heirs  males  of  tlie  bo- 
*^  dies  of  tlie  said  thirds  fourth,  fifth 
^'  and  other  sons  of  the  said  second 
"  son  of  the  said  Reginald  Broftm,'* 
At  the  time  of  making  the  will,  Regi- 
nald had  no  other  son  but  WilHam: 
His  second  son,  Thomas  was  born  after 
the  making  of  the  tviUj  and  even  after 
the  testator's  death.    Thomas^  the  se- 
cond son,  qf  Reginald^  took  an  estate 
TAIL  under  this  will.  1636. 

Ist.  The  court  could  not  supply  the 
limitations  supposed  to  be  omitted 
in  transcribing  from  the  original 
'^ughta£thfiwilL  1634,  1635. 


2dly.    tf  they  could,  yet  the  unborn 
sons  of  an  U7tbor7i  son  could  not 
have  taken :  A  possibility  can  not 
be  limited  upon  a  possibility,  p, 
1634,  1635. 
3dly.  In  order  to  effectuate  t/ie gene- 
ral intention  of  the  testator,  they 
construed  **  Son'*  as  a  word  of  li- 
mitation, and  that  it  was  an  estate 
i(Hl  in  Reginald' it  second  son.    ib. 
4lhly.    A  private  art  of  parliament^ 
procured  by  Thomas  on  his  own 
petition,  to  enable  him  to  grant 
building-leases,    which     recited 
"  that  he  was  only  tenant  for  life 
«<  under  this  will,"  was  hc^den  not 
to  affect  the    present   case   and 
question,  ibid. 
An  estate  in  fee  was  holden  to  pass  to  a 
trustee,  by  necessary  implication  of 
the  testator's  intention;  without  the 
word  heirs  or  any  other  technical 
term.  1686. 
Sir  Thomas  Chitty  made  a  will,  consist- 
ing of  two  sheets  of  paper,  all  of  his 
own  hand-writing;   and  signed  at 
the  bottom  of  each  page:  he  also 
made  a  codicil,  upon  a  single  sheet. 
He  called  in  a  witness;  shewed  him 
both  sheets,  and  his  signatures:  and 
told  him  "  That  Was  his  wiU.*'  He 
also  shewed  him  the  codicil,  and  de- 
sired him  to  attest  both  the  will  and 
the  codicil:  which  he  did,  in  the 
presence  of  the  testator;  and  then 
went  out  of  the  room.    Two  other 
persons  came  in,^mediately  after- 
wards.   The  testator  shewed  them 
the  codicil  and  the  last  sheet  of  the 
will ;  and  scaled  both,  before  them: 
and  delivered  both,  severally  as  his 
act  and  deed.    They  attested  the 
same,  in  his  .presence;  but  nkver 
SAW  the  riKST' sheet  of  the  wiU ;  nor 
was  it  produced  to  them;  nor  was  it 
upon  the  table.  Both  the  sheets  of 
the  will  were  found,  with  the  codi- 
cil, in  the  testator's  bureau,  after  his 
death,  all  wrapped  up  in  one  piece 
of  paper:  But  the  two  sheets  of  the 
will  were  not  piimed  together.  1 773, 
1774, 
Ist  This  is  a  good  will,  as  to  the 

personal  cstSLtiR.    1774. 
2dly..  And  ifihejirst  sh«et  was  in 

the 
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ihe  ROOM)  at  thp  time  of  the  ex- 
ecution and  attestation,  it  would 
be  a  good  will  and  a  due  execU" 
Hon  of  it,  as  to  the  real  estate 
also.  fi.  irr4. 
3dly.  Buti/the^r^r  sheet  was  not 
then  in  the  room,  a  doubt  might 
arise  "  Whether  it  was  duly 
"  executed  and  attested  with  re- 
"  spect  to  the  real  estate."   ib. 
"  To  his  five  children,  and  the  survi- 
"  vora  and  survivor  of  them,  and 
<*  the  executors  and  administrators 
"  of  such  survivor^  share  and  share 
"  aUke.^  as  tenants  in  common^  and  not 
"  as  joint'tenants'*'^is  a  tenancy  in 
common^  vtifee.  The  words  "  survi" 
**  vors  and  survivor"  relate  to  the 
death  of  the  testator,  1886. 
Of  a  house  and  stable  (worth  only 
100/.)  after  two  lives,  to  seven  chil- 
dren   of   her  two  cousins  Thomas 
Brownhill  and    Samuel   Water^    or 
such  of  them  as  shall  be  then  living; 
share  and  share  alike.  It  was  holden 
to  be  the  intention  of  the  testatrix, 
^^  that  it  shoiikl  be  sold  and  the  va- 
"  lue  divided  amongst  them:**  And 
judgment  accordingly.  1897,  1898. 


Dieicontlimancr  of  Miction — 

By  a  plaintiff— ffxtfCMror.    1451.   Sec 
Costsy  Mxecutor, 

For  rent — 

1st.  Qu.  ufion  ^Aa/,the  right  of  land- 
lords to  distrain  the  firofierty  qfa 
third  person^  is  founded.  1500  to 
1503. 
Sdly.  What  /Afn^«,  belonging  to  such 
third  fiersonsy  are  exemfited  from 
being  distrained:    And  what^  of 
^em,  are  Hable  to  it.  1 498  to  1 504. 
1st.  Exemfited  things  wene  ^d 
{arguendo)  to  he- 
ist. A  horse  at  an  inn.   ib. 
2d.  A  horse  at  a  /arrier'sj 

\eh  tohe  shod.  ibid. 
3d.   A  horse  tlwt  brings 
goods  to  market  to  be 
Md.  »>•. 
4th.  Th^  goQ4M  thtm^lvda 


so   brought   Xo  market. 

p.  1489  to  1504. 
5th.  Goods  on  a  v>harf  or 

at  a  xoarehouse^  for  ex^ 

fiortation.  1489  to  1504. 
6th.  Goods  in  the  hands  of 

2l  factor,  ibid. 
7th.   Goods  delivered  to  a 

carrier^  to  be  carried  for 

hire.  ibid. 
8th.  Wool  in  a  neighbour*^ 

bam.  ibid. 
9th.  Cloth  at  a  weaver's. 

ibid. 
10th.  Cloth  at  a /oy/or**.  ib. 
2dly.  Mt  exempted — 
I  St.  Goods  left  at  an  inn.  ib. 
2d.  A  gentleman's  chariot 

standing  in  a  coach'^ouse 

beloiiging  to  a  common 

public     LIVERY    STABLE 

keeper,  and  being  parcel 
of  and  rented  with  the 
livery  stables^  by  the  li- 
very stable  keeper,  of 
iiis  landlord,  who  thus 
distrained  it  so  standing 
at  livery,  for  rent  due  to 
him  from  the  stable 
keeper,  ibid. 


€m  Jlnnfa  Compani;. 

rPHEIR     charter  ^artiesy     voyages^ 
course  of  trade^   and    insurance 
Upon  ships  in  their  service.    1707  to 
1715.  See  Policy  of  Insurance. 

Cfectmtnt.  * 

New  trials  may  be  granted  in  eject^- 
ment  cases,  as  well  as  in  others;  i£ 
the  circumstances  justify  it :  yet  it 
Is  not  every  slip  or  mistake,  that 
shall  be  a  ground  for  it,  if  no  injus- 
tice is  done.    1255. 

The  idea  of  an  ejectment :  the  origin^ 
imfirovementj  utility^  eascj  and  expC' 
dition  of  this  ingenious  fiction  adopt- 
ed (in  lieu  of  almost  all  real  actions) 
for  the  trial  of  titles  to  the  posses- 
sionofland.  1292, 1293, 1294, 1295^ 
1300  to  1304. 

It's  greqt  ad-qantas^t  ia,  tbat  being  yn,- 
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d^  the  control  qf  the  courts  it  may 
be  so  managed  and  modelled  as  to 
answer  every  end  of  justice  and  con- 
venience. /I.  1292, 1293, 1294, 1295, 
1300  to  1304. 
Admission  of  landlord  as  a  co-defen* 
dant,  or  to  defend  alone,  ibid. 
1st,    A  fair  trial    between  the 
claimants,  is  the  ground  and 
r<ra«on  of  both.  ibid. 
2d.  The.  latter,  viz.  ^  to  defend 
"  instead  of  the  tenant  in  pos- 
"  session  who  abandons,"  is  as 
reasonable  as  the  former,  ibid. 
3d.  Reaceit  "  to  defend  pro  inte^ 
"  resae  suo**  was  the  practice 
before  13  £.  1.  c.  3.  or  11  G.  2. 
c.  19.   1301,  1302. 
4th.    The  extent  of    tlie  term 
«  landlord^**  as  used  in  1 1  G.  2. 
c.  19.    1293. 
5th.  If  the  tenant  in  possession 
claims  not/ting,  he  ought  to  take 
fio  aide  between  the  claimants, 
who  ought  to  have  a  Jair  trial 
between  them   upon  the  real 
merits.  1293,  1300,  1304. 
On    a    fvrit   qf  error  in  fmrliamentj 
brought  upon  a  judgment  in  eject- 
ment, the  court  obliged  the  plaintiff 
in  error  to  enter  into  a  rule  "  not  to 
k«  commit  vmate  during  its  pcnden- 
"  cy."  1823. 
Confession  oflease^  en  try  j  and  ouster--' 
1st.    A   discussion   of   the  rea- 
aon  and  fimclicc  of  it.    1897, 
1898. 
The  meaning  of  it  is,  "  to  biing  the 
"  matter  to  the  more  question 
"  of  the  plaintiff's  possessory 
"tide."    1897. 
'  id.  It  is  sufficient  to  bar  a  nonsuit 
for  wantof  proof  of ac/Ma/  ouste  r . 
1897. 
3d.  It  is  sufficient,  in  an  ejectment 

upon  a  condition  broken,  ibid. 
4lh.  And  in  all  cases  but,  to  avoid 
a  fine:  in  that  case,  there  must 
be  an  actual  entry,  ibid. 
5th.  In  the  case  of  a  teiuint  in 
common^  it  is  sufficient^  without 
proof  of  oc/tio/ ouster,  ibid. 
TVuateea  shall  not  recover  fioaaes' 
aiow  from  or  dispute  it  with 
t)(ieir  ceatuy  qui  truat.  1901. . 


9(tctioiu-* 

To  parliament — See  Parliament^  Bribe' 

The  nomination  of  a  parish-clerk  was 
in  the  rector:  but  the  consent  of  the 
vestry  was  necessary  to  confirm  it. 
The  rector  nominated  Dr.  Jackson. 
A  vestry  met,  and  89  signed  their 
approbation;  none  expressly  dissent^ 
ed.  But  some  d^anded  a  poll  on  be- 
half of  one  Mr.  More,  The  church- 
waixiens  refused  to  take  any  poll. 
This  was  no  dissent  to  the  rector's 
nomination,  it  was  all  nugatory.  If 
the  majority  was  really  dissentient, 
they  should  have  declared  their  dis- 
sent, p.  1878.. 

(Jfttor — 

3ail  is  not  requisite,  upon  bring^g  « 
writ  of  error  upon  a  judgment  in  an 
action  of  de.bt  founded  upon  a  prior 
judgment.    1548.  because 

1st.  This  is  a  casus  ondaaua  out  of 

3  Jac,    1.  c.  8;  which  is  to  be 

taken  literally jZXid  not  extended 

by  construction.  1549. 

2dly.  The  contract  is  extinguished 

by  the  ^rst  judgment.  1548. 
3dly.  A  judgment  is  no  contract^ 
nor  can  be  esteemed  a  contract, 
ibid. 
4thly.  An  action  of  debt  upon  a 
judgment  is  an  action  of  a  supe^ 
rior  nature  to  any  of  the  actions 
specified  in  3  J.  1.  c.  8,  and 
tlierefore  shall  not  be  included 
in  it.  ibid. 
Neither  is  bcdl  requisite,  as  it  should 
seem  (sed  qu,J  upon  bringing  a 
writ  of  error  returnable  in  parHa* 
mentj  upon  a  judgment  vn  B,  JR,iik 
an  action  of  debt  brought  upon  a  re- 
cognizance in  error,   1567,  156^. 
A  writ  of  error  can  not  be  non'proa*d, 
without  a  rule  "  to  aaaignerrora,** ' 
1772. 
A  plaintiff  may  bring  a  writ  of  error^ 
to  reverse  his  own  judgment.  1772. 
And  if  he  will  not  proceed,  the  court 
will  make  a  rule  to  obUgc  him  toaaaign 
errors  within  a  limited  time.  ibid. 
In  auch  a  case,  the  common  method, 
of  Ti  adre  facias  guare  exectttionem 
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9ton,  or  a  acire  facias  ad  audiendum 
erroresy  would  be  improper.  pA77U, 

In  a  acire  faciaa^  no  damages  caft  be 
recovered.  1791. 

A  -writ  of  error  brought  by  one  defen- 
dant  onlyy  upon  a  judgment  against 
aeveraly  is  not  good.  ibid. 

But  a,  scire  facias  quare  executionem 
non  may  be  prayed  and  sued  out  by 
one  executor  upon  a  wnt  Sf  error 
brought  upon  a  judgment  for  him 
and  another,  without  jewing  "  that 
*'  the  other  executor  is  dead."  ibid. 

The  court  ought  to  aufifiort  a  judg- 
ment upon  the  merits,  ibid. 

A  writ  of  *e|TXMr  upon  a  judgment  in 
ejectment^  being  brought  returnable 
in  parUamenty  the  court  obliged  the 
plaintiiF  in  error  to  enter  into  a  rule 

.  **  not  to  commit  waste  or  destruction 
duiing  its  pendency."  1823. 

On  an  indictment  for  perjury  tempore 
G,  2.  concluding  contra  fiacem  G.  3. 
1 903.  See  Indictment. 

dS^mna — See  Proof. 

Of  a  wiit  actually  sued  out  on  a  subse- 
quent day  may  be  admitted,  to  ob- 
viate the  FICTITIOUS  relation  of  a 
declaration  (with  a  general  memo- 
randum) to  the  first  day  of  the  term. 
1343. 

Mere  hearsay  evidence  i^  not  admis- 
sible; but  evidence  that  a  subscribing 
witness  to  a  will  or  instrument  ac- 
knowledged upon  his  death-bed  to 
the  person  giving  the  evidence, 
^^  that  he  the  subscribing  witness 
"  did  himself  ybr^e  it,"  is  admissi- 
ble at  a  trial,  though  objected  to. 
^  Much  more  shall  it  stand  unim- 
peached,  if  it  came  out  upon  cross- 
examination^  and  was  not  objected 
to,  at  the  trial.  1255,  1256. . 

A  retainer  of  a  debt  may  be  given  in 
evidence.  An  administrator  defen- 
dant may  give  retainer  in  evidence, 
or  plead  it,  at  his  liberty.  13fi|3. 

Action  by  lord  against  a  commoner^  for 
spoiling  his  peaty  and  filling  up  the 
holes.  Justification  under  a  right  of 
commony  which  he  was  hindered,  by 
the  plaintiff's  digging  and  laying  up 
the  peatt  from  enjoying  in  so  large 
and  beneficial  a  msmner  as,  Wr .  rr- 


plication— "  de  injuria  sua  furoprioy 
"    absque  tali  causa:**    and    issue 
thereon.    The  plaintifi'  cannoty  upon 
this  issue,  give  in  evidence,  '^  that 
"  there  was  a  sufficiency  of  common 
"  kfi'"  P'  1335. 
Of  refusing  to  produce  a  licence  will' 
support  a  conviction    for   trading 
without  having  one;  on  9,  10  W,  3. 
f.  27.  §8.  Ure,  1477.    ^e  Hawk- 
ers and  Pedlars. 
To  support  a  declaration  in  debt  on  3 
G.  2.  c.  24."  §  7.  for  bribery  at  an 
election    to    parliament  $    charging 
«  that  Mr.  L.  and  Ld.  E.  had  de» 
"  clared  themsetves  candidates;  and 
"  whilst  they  were  candidates,  the 
"  defendant  bribed  one  IV,  who  had 
"  a  right  t6  vote,  to  vote  for  themj 
«  Mr.  L.  and  Lord  E:* 
Three    objections   were    made,   and 
over-ruled.  1586  to  1591. 
1  St.  It  was  not  sufficiently  proved, 
"  that  W,  had  a  right  to  vote, 
"  at  the  time  when  the  bribe  wrts 
"  given." 

N.  B.  It  was  proved,  "  that  he 
"  actually  voted,'*  ibid. 
2dly.  Nor  any  evidence  "  that 
^  Ld.  £.  was  at  that  time,  a  de^ 
"  clared  candidate."    1586  to 
1591. 
5dly.  Nor  any  evidence  "  that  the 
"  bribe  was  ^iven,  to  vote  for 
"  Mr.  L.  and  Lord  Egmont:*' 
For  the  evidence  only  proved, 
that  it  was  given,  "  to  vote  for 
^  Mr.  L.  and  his  friend,"  not 
particularizing  who  that  friend 
was.  ibid. 
The  court  held  the  material  and  sub- 
stantial   chargt   to   be   sufficiently 
proved.  it»d. 

dcapttonj!--See  Bill  of  Excrfitiovs, 

^^comin^  bankrupt.  1368.  ^cc  Bank- 
rupt, 

A  retainer  of  a  debt  may  be  given  hi 
evidence.  1383. 

On  issue  joined  upon  plene  administra- 
vit  pleaded  to  an  action  of  debt^  the 
defendant  administrator  ntay  give  in 
evidence  a  covenant  of  his  intestate^ 
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"  that  his  executor  a  or  admimttra» 
^  tor9  $hail  pay  a  sum  of  money  to 
«  two  trnstees,  of  whom  the  admi- 
re nistrator  was  cMie,  the  interest 
"  whereof  shall  be  paid  to  the  intes- 
"  tate*s  vfife  for  life}  and  after  her 
«<  death  .without  issue,  to  be  at  his 
<<  own  disposal)"  to  which  was  add- 
ed a  penalty  in  double  the  sum. 
p.  1380  to  1385. 

1st.  This  is  a  debt  by  specialty: 
and  therefore  the  administrator 
has  a  right  to  retain  against  a 
debt  of  eqttal  nature.  1384. 
2dly.  Wherever  an  executor  or 
administrator  may  be  sued^  or 
'       might  havepaidy  he  may  retain, 
ibid. 
3dly.  An  action  of  covenant  is  as 
much  a  Hen  upon  the  assets,  as 
an  action  of  debt.  ibid. 
Diacmitinuing  his  action,    shall   pay 
eo9tSj    where    he     has    knowingly 
brought  it  wrong.  145).  v.  infra. 
The  giving  him  leave  to  discontinue  is 
a  matter  of  discretion  in  the  court, 
ibid.  V.  infra. 
Henouncing — qu»  if  he  can  afterwards 
REivRACT   his  renunciation;    espe- 
cially, if  it  be  upon  oath.  Civilians 
hold  ^renunciation  to  be  peremptory  f 
but  COMMON  LAWYERS  hold  <' that 
"  he  may  come  in  at  any  time  after- 
«  wards,  and  demand  probate;  or,  at 
«  least,  any  time  before  it  be  granted 
«  to  another,**   1463  to  1467. 
O(^lord  of  a  manor-^his  remedy  for  a 
copyholdt/^e  set  upon  the  admission 
of  an  infant.  1719.  Ste  Infant. 


iCttllipttctl— 

From  being  liable  to  distresft, 
1504.-— See  Distress. 


1499  to 


person* s  service;  per  quod  t^rtfr^'coR 
andsit.  /k.  1878  to  1881.  %et  Action, 

JFemt  €tlwtt — See  Baron  and  Feme, 

Is  liable  to  be  prosecuted  and  punished 
for  crimes  and  offences.  1679  to 
1682.  See  Orders  qf  Bastardy. 

Sole  trader^  in  London^  becoming  bank* 
r^tpt.    1782  to  1784.  See  Bankrupt, 

JRcaon  of  latD— See   Testcj  Rekuiony 
pleading  Evidence. 

Shall  ndt  prevail  against  truth  qffact; 
nor  be  urged  to  purposes  not  within 
the  reason  and  polic^r  of  it.  124r3, 
1244.  See  Pleading  950  to  969. 

To  avoid  it,  there  must  be  an  actuaf 
entry.  1897.  See  Ejectment, 

fixitfi  ]^<d)U  to  lofBtsP-^ 

On  admission  of  an  infant  copyholder. 
1717  to  1720.  See  Infant. 

Preservation  of  it,  in  the  Thames.  Sec 
IVater  BaiBf. 

An  indictment  will  lie  for  it,  at  common 
law.  1732. 

But  such  an  indictment  must  shew, 
upon  the  face  of  it,  sufficient  actual 
force,  violence,  unlawful  assembly, 
riot,  or  other  circumstances  (as 
breaking  into  a  dwelling  house  i5tc:) 
otherwise,  it  may  be  quashed,  even 
upon  motion.  1702.  And  a^^uiv 
1733. 

JFiteDom — 

Of  a  cor/K>raft'o«^— See  Corp9ration<, 
By^lawy  Mandamus. 


fiiK.    See  Market^  Information  in  Mi' 
ture  of  a  Quo  fVarranto. 

JFatJtt— 

TlROUGHT  an  action  for  assaulting 

*^  his  daughter^  and  getting  her  with     A  RE  iUegoi.    1767.    See   Warrants, 
child  J  being  then  23,  and  t »  another   ***•  Secretary  of  Stcae* 


^mt'^SGcConvictisniCtrtiorari'iCosf^, 
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pO  the  keeper  of  a  firrvate  mad" 
house — where  it  appeared,  that  the 

perfton  confined  was  a  lunatic^  and 

not  Jit  to  be  produced  in  court;  and 

that  the  relations  were  applying^  for 

a  commission  of  lunacy—* 

Ut.  The  court  therefore  enlarged 
the  time  for  making  the  return. 
A  1363. 
2dly.  They  refused  liberty  of  ac- 
ce99  and  inspection^  to  a  person 
who  could  not  make  out  any 
pretension  to  demand  it.  ibid. 
Co  produce  an  lll/2In^— ^directed  to 

firrvate  ftersons^^) 

Ist.  The  court  are  bound}  ex  debito 
juatitidty  to  set  the  infont  free 
Jropi  an  improper  restraint.  1436. 

2dly.  But  they  are  not  boimd  to  de- 
Uver  over  the  infant  to  any  body, 
ibid. 

3dly.  Nor  to  give  the  infant  any  pri- 
-vilege:  Though  the  infant  has  a 
privilege  redeundoj  unless  the 
court  should  see  ground  to  de- 
clare the  contrary.  1436  and 
1437. 

4thly.  The  true  rule  is,  that  the 
court  are  to  judge  upon  the  cir- 
cumstancea  of  the  particular  case; 
and  to  give  their  directions  accord* 
ingly,   1437. 

5thly.  Lord  Mansfield  approved  of 
what  was  actually  done  in  the  three 
cases  of  Mrs.  TurberviUe^  Frances 
Howland<i  and  JamesSmith;  though 
he  did  not  agree  with  all  that  was 
saidintYi^m.  1435,  1436. 
Id  testificandum. '■^-'-^ 

1st.  Will  lie,  to  remove  a  person  in 
execution^  to  be  a  witness.  1440. 

2dly.  Was  refused^  where  the  appli- 
cation for  it  seemed  to  be  a  mere 
contrivance,  ibid. 
M    satisfaciendum   et    recifiiendum--^ 

may  be  returnable   immediate^  and 

before  a  judge;  notwithstanding  an 

old  rule  made  in  Michaelmas  1654, 

aiid4,  5  K':er3/.  c.  21.  1876.    See 

Practice. 

^ViBikm,  'pSsAxBf^  Wi^&s»t  C^iaptmti. 
The  Unen  manu&cture  of  Scotland  is 
fhe^en  manu£icture  q/'Tuss  ib'/if-. 


c/om,  within  the  act  of  9,  10  W.  8. 
c.  27.  and  the  act  of  union:  And  a 
ft^Ao/fw/r-dealer  in  linen  of  the  ma- 

•  nufacture  of  Scotland  is  not  oblig- 
ed to  take  out  a  licence^  to  qualify 
him  to  trade  thus  by  npholesale  in 
England,  p.  1317. 

Only  ONE  HORSE  licence  is  required  for 
travelling  with  several  beasts:  for 
though  9,  10  W.  3.  c.  27.  §  1-  in- 
tended a  duty  of  4/.  on  each  beastf 
yet  there  is  a  blunder  in  the  wards 
of  it,  and  the  usage  has  followed  the 
words.   1472  to  1474. 

A  conviction  (in  the  penalty  of  1 2/,) 
for  having  traded  as  l^^c.  ^  vnthout 
<'  HAVING  a  licence,"  is  good,  upon 
9,  10  IV.  3.  c.  27.  5  8.  though  the 
evidence  stated  was  only  "that  the 
"  defendant  refused  to  produce  it.** 
1476. 

A  presentment  by  a  Justice  of  peace 
upon  view^  pursuant  to  5  £liz.  c.  13. 
$  9.  of  a  high-way  being  out  qf  re- 
pairy  is  traversable  generally,  i.  e. 
including  the  ^t  of  its  being  out  qf 
repair.  1530  to  1532. 

Liable  to  make  satisfaction  and  amends 
for  damages,  under  9  G.  1.  c.  22, 
§7.  1724.         ^ 


3limititp  of  Pa;0oit. 

"ISSUE    joined    thereon.     1810    to 
^   1812. 

1  St.  Is  to  be  tried  instanter^  unless 

the  court  (upon  circumstances) 

give  time.  1811. 
2dly.  The  award  of  execution  is 

to  be  by  the  second  judge,   if 

the  sentence  before  pronounc€(} 

was  ioT felony,  ibid. 
3dly.  The  defendant  is  not  intitled 

to  a  copy  of  the  record,  9>id. 
4thly.  The  court  would  not  name 

the  day  of  execution;  but  left  it 

to  the  fihcrilf.  1812. 

5thly. 
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.  stilly.  These  three  men,  under 
sentence  of  death  for  felony, 
having  broken  out  of  gaol^  after 
having  murdered  the  goaler,  re« 
mamed  chained  together  during 
this  whole  proceeding,  y^.  1 8 1 2. 
SllMctiittltt-^ 

For  consfnringy  wisely  and  without  any 
probable  cause  to  charge  a  man  with 
having  taken  out  of  a  bag  (not  al- 
Jedging  the  taking  to  have  been  ei- 
ther felonious  or  unlavfuf)  a  quan- 
tity of  human  hair,  €^c.  1320. 
1st.  This  is  an  indictable  offence . 

1321. 
2dly.  The  general  sessions  of  the 
fieace  hsive  jurisdiction  o£  it.  ib. 

A  motion  by  the  firosecutor^  "  to  quash 
"  Ids  OWN  indictment"  is  by  no  means 
a  motion  of  course,  1469.  See  Costs. 

For  ton  verting  his  house  into  an  hos- 
pital for  TAKING  IN  AND  DELIVER- 
ING /ewrf,  idle^  and  disorderly  un- 
married women;  who,  after  their 
delivery,  went  away  and  deserted 
their  children:  Whereby  the  chil- 
dren  became  chargeable  to  the  fiarish. 
Quashed;  as  being  not  indictable. 
1645,  1646. 

For  selling,  as  two  chaldron  of  coals, 
a  quantity  defective,  by  so  much 
(specifying  hov>  muchj)  of  that  quan- 
tity which  a  bushei  ought  by  law  to 
contain:  was  quashed^  on  motion :  It 
ought  to  have  charged  exfiresslyy 
**  that  the  defendant  sold  by  false 
«  measure.**  1697,  1698.  K.  su/iray 
1130. 

Will  not  lie  for  ^  mere  civil  injury:  An 
action  for  a  trespass  ought  not  to  be 
converted  into  an  indictment.  It 
must  a/ifiear  ufion  the  face  of  the  in- 
dictment, "  that  it  was  an  indictable 
"  oflFence:"  Such  an  actual  forc^ 
must  appear,  as  shews  a  breach  nf 
the  peace;  that  which  is  merely  im- 
plied by  lawy  under  the  term  vi  et 
artnis  not  being  sufficient  of  itself 
alone.  If  no  such  actual  force  ap- 
pears upon  the  face  of  the  indict- 
ment, it  may  be  quashed  on  motion, 
1701  to  1703,  again  1706,  1707,  and 
again  1731  to  1733. 

For  VL forcible  entry — will  lie  at  common 
law.   1732. 


For  selling  hyfuier  weights  (mi  Mr 
ther,  ^  for  selling  coab  W  >^ 
"  measured* — ^  The  court  nfined  tD 
quash  it  on  motion,  p.  184 J. 

Alledging  the  offence  to  havt  \tsk 
committed  in  the  time  of  dK  ii^ 
king,  and  charging  it  to  be  a^at 
the  peace  of  the  now  king,  \&f^ 
and  the  indictmeiU  is  insafidoi 
1903. 

Snmction. 

'Tis  induction^  not  instttutum^  tfc£ 
makes  the  axfoidance  ^rnder  21  it  t 
c.  13.  §9,  10.  with  respecttoiqut 
1510.  See  Benefice. 

Jiiftnt— 

Copyholder — Admitted ;  and  a>8f  «i 
-—And  the  infant  enjoys— «Dd  cmr 
tinues  to  enioy,  after  be  cono  if 
age:  He  is  liable  to  the  krd's  mtix 
for  the  fine.  1717  to  1720. 

1  St.  Indebitatus  asstmfmt  w9  lie. 
by  the  executor  of  tke  tord,  ^f- 
ter  the  infiuit  conues  oE  ogt. 
1719. 
3dly.  Perhaps^  b^ore,  d)^ 
Conveyance  by  lease  and  release  bf  m 
inilBait,  is  only  voidaUe,  not  ttm- 
lutely  void.  1795  to  1809. 

1st.  The  privilege  indulged  «■ 
in&nt,  to  protect  him  &o«  be- 
ing injured,    shall   n^er  br 
turned  into  an  offensive  wei^ 
of  fraud  or  injustice.  1301 
3dly.  Acts  of  an  infant,  wiach  A 
not  touch  his  interest^  bat  tike 
effect  from  an  authority  wiack 
he  is  trusted  to  exercise,  sW 
bindT^iim.  ibid. 
3dly.  So  shall  all  right  actsvfckk 
he  ought  lo  do,  which  he  wis  m 
any  way,  or  through  any  oiesc^ 
compellable  to  do;   tboBgk  be 
doth  them  without  suit  in  b* 
1801,  1802. 
4thly.     There    are    some  act^ 
which  he  has,  after  fall  «gp* 
election  either  to  avoid,  or  » 
confirm.  1808. 
Sthly.  He  can  not  bring  a  A* 
fuit  infra  €tatem<,  till  ^f^^ 
r        full  age.  ibid.  ^ 
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Othly.  A  discussion  of  the  true 
ground  upon  which  an  infant's 
deed  is  voidable  only^  and  not 
void :  namely)  whether  the  «o* 
lemnity  qf  the  itiMtrument}  or 
the  acmblance  qf  ben^t  to  the 
in&nt)  from  the  matter  of  the 
deed  upon  the  face  of  it.  fi. 
1804. 

7thly.  Leases  by  an  infant,  by  deed^ 
upon  which  no  rent  b  reserved, 
are  voidable  only,  not  void, 
1806. 

Sthly.  A  surrender  by  an  infant, 
by  deed,  is  only  voidable:  It  has 
never  been  directly  adjud^d  to 
be  void.  Yet  it  is  possible  that 
a  case  7nay  happen,  where  it 
would  be  more  beneficial  to  the 
infant  "  That  the  deed  ^ould 
"  be  considered  as  void."  1807. 

3tofbtiii2ttion. 

A  joint  information  against  several  de- 
fendants can  not  issue  upon  distinct 
rules  for  one  or  more  information  or 
informations  against  each,  1271. 
Prosecutor  shall  fiay  costs j  for  not  going 

on  to  trial.    1305. 
Against  justices  of  peace  for  refusing 
to  grant  licences  to  publicans— 
1st.  Shall  not  be  granted,  for  their 
tnere    refusing:    because   they 
Jiave  a  discretion  to  grant  or 
refuse,  as  they  shall  see  to  be 
right  and  proper.     1317,  1318. 
But 
2dly.  Shall  be  granted,  where  such 
refusal  arises  from  a  cdrrufit 
motive;  as,  "  because  the  per- 
"  sons  applying  for    licences 
'*  would  not  give  their  votes  for 
"  members  of  parliament,  as 
"  the  justices  would  have  had 
« them."    ibid.     V.  su/ira,    p, 
561  to  565;  and /i.  653,  654. 
'  I/or  a  conspiracy  ami  confederacy  in  a 
transaction  contra  bonos  mores^  an 
information  undoubtedly  lies,    1434 
to  1440.  And 
This  court  is  the  custos  morum  of  the 
people;  and  has  the  sujierintendency 
of  (fences  contra  bonos  moress  if  you 
except  such  offences  of  the  ificond- 
Vol.  Ill, 


nent  kind,  as  are  afifirofiriated  to  the 
ecclesiastical  courts,  ft,  1438,  1439. 
The  court  will  never  grant  an  infor- 
mation, upon  the  application  of  the 
jittomey  General;  in  cases  prosecut- 
.  ed  by  the  crown,   1565.   See  Prac- 

ticey  and  V.  infra^  accord. 
Criminal  informations  differ  very  wide- 
ly from  informations  in  nature  of 
yuo  vKirranto;  and  depend  upon  cHf 
fcrent  principles,  laws,  and  reasons. 
1615,  1616. 
For  obstructing  diidne  service  in  the 
church,  and  insulting  the  rector; 
(who  was  a  favourer  of  the  Metho- 
dists.) 1683,  1684. 

1st.    The    rule  was  discharged 
with  costsy  because  the  truth 
was  suppressed,   ibid, 
2dly.   A  licence  from  the  bishop 
"  to  preach,"  will,  in  strictness 
(though  not  always  in  practice,) 
autliorize  the  person  to  preach 
in  that  particular  bishop's  dio- 
cese only;  and  not  in  any  other 
diocese,  ibid. 
3dly.  Methodists  have  a  right  to 
the  protection  qf  the  courtj   ff 
disturbed  in  their  decent  and 
quiet  devotions:   So  have  dis- 
s^7iters,  ibid. 
Granted  against  two  justices  of  peace 
for  a  burrough,  for  refusing  to  granf 
a  licence  to  sell  ale,  from  timotive  of 
resentment,    1716.  F,  antCy  556  to 
565. 

3!n&rmation  in  nature  of  £Uto  WRX' 
rant0 — 

Shall  be  granted^  where  the  right  is 
doubtful  and  disputed^  iyi  order  to  try 
it ;  unless  there  has  been  such  an 
acquiescence  as  ought  to  prevent  it, 
1486,  1487. 

Xo  certain  rule  is  Hxed  for  such  ac^ 
quiescence:  It  may  be  varied  by  ctr- 
cumstances,  ibid.    V,  infra. 

The  line  is  not  drawn  and  fixed,  where 
the  rights  o,f.  electors  can  be  gone 
into  at  all,  or  how  far  they  can  be 
gone  into,  on  trial  of  the  rights  of 
persons  elected  by  them,    1487.    , 

The  crown  may  take  what  issues  it 
thinks  proper,  in  order  to  shew  an 
usitrpfition  of  the  fi-anchise.  ibid. 

4  V  '  Th^ 
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The  steward  of  West  Loe,  was  elected 
a  capital  burgess:  And,  for  a  century 
past,  the  stewards  of  that  corpora- 
tion have  been  capital  burgesses. 
The  court  refused  to  gi*ant  an  infor- 
mation against  him,  for  acting  as  a 
capital  burgess;  and  did  not  see  any 
reason  why  these  two  offices  should 
be  incom/iatible.  /i.  1 6 1 5, 1 6 1 6. 
Win  lie,  for  holding  a  CO wr/-/tf err.  1820, 

1821. 
For  holding  a  fair  or  mar  kit — 

1st.  The  king's  Attorney  General 
may  file  one,  for  usurping  this 
francliise  upon  the  crown.  1812 
to  1823. 
3dly.  But  "  Whether  the  king's  co- 
«  roner  arid  attorney  could  have 
«  done  it  before  4,  5  IV.lJf  M,  c. 
"  18.  and  9  Ann,  c,  20.  or  can  now 
"  do  it  by  leave  of  the  court,"  is 
a  question  that  has  been  greatly 
litigated,  but  never  settled :  and 
was  now  left  unsettled,  ibid. 
•  3(Jly.  On  the  present  application  by 
a  fiTivate  person,  it  was  not  ne- 
cessary to  determine  "  whether  it 
"  could  be  granted  upon  a  firivate 
"  person's  application;"  because 
the  usurpation  was  not  sufHciently 
shewn.  182 1. 
4thly.  Such  an  information  will  not 
lie,  for  merely  encouraging  and 
fii/bmoting  the  holding  a  feir  or 
market.    1816  to  1819. 

Smut  dSlD  Jtm^fltCpetiS.     See   Detainer^ 
Distress. 

Jwtoltoent  DelJtoW.   See  Debtors. 


3lnjBtpt(tton-^ 

Of  coiffporation-booksy  &c. — See  Books 
(of  Corporations  ^c.) 

Jtmtitiitiott  anu  Jntttction.  See  Benefice., 
Lapse. 

3fitBCaiUmntjQf. 

Bofids  conditioned  for  payment  of  mo- 
ney by  instalments',  are  mt^tn  4,  5 


Ann.  c.  16.  §  13.  /«.  1370  to  1375. 
J:>ee  Practice  (Payment  of  modey 
into  court.) 
Bonds  conditioned  for  payment  of  a 
gross  sum;  and  a  subsequent  agreo' 
ment  to  take  it  by  instalments,  ibid. 
And  V.  ut  supra. 

Inaurance.  Sec  Policy. 

A  society  agreed  mutually  to  insure 
the  ships  of  each  other;  and  that 
when  any  of  the  ships  wherein  any 
of  the  members  hvid  property,  should* 
be  lost,  the  rest  should  contribute  to 
such  loss.  But  every  member  was 
obliged  to  prove  a  property  of  500/. 
in  a  ship:  And  if  he  would  cease  to 
be  a  member,  to  give  six  months  no* 
tice.  The  plaint^  had  th«  requi^te 
property  in  a  ship;  became  a  mem- 
ber; and  the  ship  was  lost :  But  he 
had  parted  with  his  interest  in  the 
ship,  before  the  loss  happened ;  hav- 
ing agreed  with  the  purchaser  of  it^ 
<<  to  pay  500/.  if  a  loss  happened 
within  three  months."  He  had  not 
given  notice  of  ceasing  to  be  a  mem* 
ber.  The  court  gave  judgment  for 
the  plaintiff;  holding, "  That  he  con- 
tinued interested  in  the  ship,  quoad 
this  loss.    1513. 

If  51.  per  cent,  be  reserved  on  a  mort' 
gnge,  with  condition  "  to  accept  four, 
"  //  punctually  paid;*'  the  debtor 
shall  not  have  relief  in  chancery,  af- 
ter the  day  of  payment  is  elapsed : 
Otherwise,  if  4/.  per  cent,  be  reserv- 
ed, with  an  agreement  **  That  if  it 
"  be  not  punctually  paid  at  the  day, 
"  the  mortgagee  shall  pay  five.*' 
"  The  foimer  is  a  condition  not  per^ 
formed:  The  latter  is  considereid  as 
ii penalty  added.    1573  to  1375. 

3Lointl^nutit;0. 

A  joint-tenant  can  not  make  a  wiil  of 
what  he  holds  in  jointure.  1496, 
1497. 

1st. 
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1st.  Suc/t  will  is  voidy  both  at  coni' 
mon  lawy  and  on  the  statute  of 
vdUs  (34,  35  H,  8.  c.  5.  §  4.) 
/i.  1496,  J497. 

Sdlf.  The  jointure  can  not  be  se- 
vered by  a  will;  as  it  may  be  by 
ay^o^bx<^2r  to  uses.    1497. 

3dly .  Such  a  will  made  during  the 
jointure  can  ?iot  become  a  good 
one  J  by  the  devisor's  afterwards 
happening  to  survive  all  his 
joint-companions;  unless  it  be 
refiubUshed  or  renewed  by  some 
confirmatory  act.    1497. 

4thly.  Perkins  96  b,  title,  <«  De- 
vises" section  500  denied,  in 
the  sense  endeavoured  to  be  put 
upon  it;  and  explained  in  its 
ti'uc  sense,  ibid. 

3taaie— 

Joined  by  the  p^rty  tendering  it,  viz, 
"  Et  prsedictus  the  defendant  simi- 
«  liter,"  instead  of  "  Et  fir^tdictus 
"  the  filaintiff  similiter,"  is  not  a 
sufficient  objection  in  arrest  of  judg- 
ment.  1793,  1794. 

^ined  on  identity  of  person.  1810, 
1811.   Ste  Identity. 

Foster's  desiXh.    1440,1441. 

Only  three  during  Michaelmas  term 

1763,  4  G.  3.   1441,  1450. 
Yates  appointed .    1451. 
Denison  resigned:   Mton   succeeded 

him.    1647. 
Denison's  death.    1 733. 

JttDjpm^att — 

Upon  a  warrant  <f  attorney  given  to  a 

feme  solcj  who  afterwards  marries — 

How  to  be  entered  up.    1471.   See 

Baron  and  Feme, 

To  what  day  a  judgment  shall  relate. 

1596,  1597.  See  Common  Recovery. 

Shall  not  be  lightly  arrested,  after  a 

verdict.    1725,  1729. 

1st.  The  court  will  not  intend  any 
thing,  to  overturn  a  judgment 
1728. 


2d.  They  will)  after  verdicty  oyiexs 
rule 'an  objection,  which  they 
would  have  listened  to  upon  de- 
murrer, fi.  1728.    See  Bailiff. 

3ltirtBiDtctiQn. 

Oi  Justices  q/^the  Peaccr-'See  Justice.^ 
of  the  Peace. 

Jurw;— Jut? — 

May  be  challenged^  if  he  is  under  ttaft 
smallest  degree  of  interest,  influence, 
or  bias.    1856  to  1859. 

JufittctjBfiftlje  Peace— 

Refusing  to  grant  licences.  1 3 1 7, 1 3 1 8 . 
V.  Informatuffiy  Licence,  and  sufira, 
(under  pa.  556,  564.  and  653.} 

The  gizarter 'Sessions  have  no  jurisdic- 
tion  (even  since  17  G.  2.  c.  38.  §  4.)' 
to  make  an  original  order,  v^  the 
first  instance,  without  any  fire- 
vious  application  having  been  made 
to  two  justices  (V.  43  MHz.  c.  2.  $  4. 
and  §  6.)  "  for  late  overseers  to  pay 
"  OVER  monies  to  their  successors.** 
The  17  G.  2.  r.  38.  makes  no  alte- 
ration in  this  resfiect:  It  had  quite 
another  view.  1366,1367. 

Quarter-sessions  cannot  firoceed  after 
the  day  when  their  jurisdiction  is  to 
cease,  by  a  statute  which  repeals  it: 
although  it  was,  before  that  day, 
fully  attached,  and  all  reqtdsites  com- 
plied with.    1457.    ^^Q  Prisoners, 

Quarter-sessions  can  not  make  a  new 
scavenger's  rate,  upon  appeal:  And 
Qu.  Whether  they  can  make  a  new 
poor's  rate.    1460.  See  Rates. 

Secretary  qfState^^u.  Whether  he  is 
a  justice  of  the  peace,  or  a  conser- 
vator of  the  peace.  1742  te  1768, 
See  Secretary  of  State. 


ianlAoiS — §ee  Rent,  Tenant,  Statutes. 

tF  his  tenant  for  life  or  years,  or  any 
claiming  under  such  tenant,  wilfully 

holds 
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hold$  crver^  they  shall,  after  demand 
made  and  notice  in  writing  given, 
for  delivering  possession,  pay  at  the 
rate  of  double  tie  yearly  value,  to 
be  recovered  by  action  of  debt  ^r. 
arc,  by  4  G.  2.  c,  38.  5  1.  p.  1607  to 
1609. 
If  his  tenant  gives  notice  qf  quitting  at 
the  time  therein  mentioned,  and 
then  refuee  to  guit^  he  shall  pay  dou' 
die  the  rent;  to  be  levied^  sued  for, 
or  recovered,  as  the  single  rent 
might  have  been.  K.  11  G.  2.  c.  19. 
$18.  1605. 

1st.  TMa  notice  needs  not  to  be  in 
writings  as  the  landlord's  is  re- 
quired by  4  G.  2.  c.  28.  5  1.  to  be. 
1607  to  1609. 
2dly.  A  tenant  from  year  to  year  is 
within  this  act;  which  is  no^  con- 
fined  to  such  tenants  only  whose 
power  to  determine  their  leases 
is  fiarticuUtrly  exfir eased  in  their 
leases,   ibid. 

An  office  may  qualify  the  officer  to  act 
aa  a  com wtWower;  though  the  officer 
has  no  other  qualification  besides  his 
office  and  what  belongs  to  him  in 
right  of  it.  1289,   1290.   See  3far. 


ahal^ 

la|KjM^-See  Benefice''^ 

Is  tb  be  comfiutedy  under  2 1  ^.  8.  c.  1 3 . 
$  9.  from  the  time  of  induction  to 
the  seccmd  benefice;  not  from  the 
time  of  institution  to  it.  1 5 1 0,  1 5 1 1 . 

The  laar  of  nations  is  part  of  the  law  of 
England,  1480  to  1482.  See  Am- 
baasadfr,  ^ ' 

So  is  the  Ifiw  of  merchants,  1 669  to 
1675.   See  Merchants. 

A  lease  may  be  made,  under  a  povjtr^ 
by  way  of  covenant  to  stand  seised, 
1446.   See/^owers, 


Cannot  be  given  in  evidence^  without 
being  stampt.   /i.  1563. 

Whether  a  writing  letting  or  setting  a 
liberty  tq  dig  for  lead  ore,  during 
the  whole  of  the  grantor's  term,  be 
or  not  f*.  leascj  or  what  else  it  is;  sec 
disctissed  from  1556  to  1564. 

tut.  See  Court  Leet, 


lUctnct — 

To  seU  ale— Refusal  of  it .  1317,1318. 
F,  Information  (under  pa.  1317, 
1318)  and  r.  supra^  653,  654. 

To  preach — Does  not  extend  to  other 
dioceses.  1683,  1684.  See  Informa- 
tion, 

Ktltrg^^kaWtjEf — See    Exemptiony   Dis- 
tress, 


A  by-law  of  the  mayor,  aldermen,  and 
common  council,  "  That  no  person 
«  using  the  trade  of  a  butcher  there 
"  shall  be  admitted  into  ih^  freedom 
"  qf  the  cityj  in  any  other  company 
"  than  that  of  the  butchers" — is  a 
good  bylaw.    1323  to  1329. 

Wharfsy  in  London.  1408  to  1416.  See 
Wharfage, 

Courts  of  conscience  liavc  a  mixed  jurist 
diction,  as  well  equitable^  sis  legal ; 
and  proceed  secundum  ^tquum  ct  bo- 
num:  And  they  may  pitx:eed  against 
an  attorney^  notwithstanding  his 
serving  them  with  a  writ  of  privi- 
lege. 1583. 

A  custom  in  London  (as  appears  in 
their  liber  albusj  is  "  That  where  a 
"y^»2<f  covert  (fa  husband  useth  any 
"  craft  in  the  said  city  on  her  sole 
"  account^  whereof  the  husband  med- 
"  dleth  nothing;  such  woman  shall 
"  be  charged  as  a  feme  sole^  concem- 
"  ing  every  thing  that  toucheth  her 
^^  crafl :  And  if  the  husband  and 
'<  wife  shall  be  impleaded,  the  wife 
<<  shall  plead  as  a  feme  sole:  and  if 
"^he  is  condemned)  she  shall  be 
committed 
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**  comnAtted  to  prUwi^  till  »he  has 
*^  made  satisfaction;  and  the  hu%' 
^  band  and  hi9  goods  shall  not  be 
**  enlarged  or  imfieachfd.^'  p,  1776, 
1777. 

1  St*  Such  feme  covert  %ole  trader 
is  liable  to  a  commission  of 
bankrufttcy.  1783,  1784. 
^dly.  But  the  commission  ought 
to  be  coi\fined  to  matters  in  the 
%pay  of  her  trade.  1784. 
3dly.  \i\ieT  fnuband  becomes  bank- 
rufitj  and  afterwards  she  be- 
cornea  bankrupt;  the  husband*a 
assignees  can  not  take  her  ef- 
fects: They  belong  to  her  as- 
signees. And  the  question  is 
not  bietween  husband  and  wife; 
but  between  his  creditors  and 
her  creditors,  ibid. 
4thly.  Whether  the  husband  has 
or  has  not  a  right,  as  between 
Aim  and  Ms  wfey  to  seize  her 
efiOects,  or  put  a  stop  to  her  se- 
parate trade  infiituro;  yet,  cer- 
tainly, neither  he  nor  his  assig- 
nees can  meddle,  so  as  to  injure 
her  creditors.  1783  to  1785. 
SXhfy.  An  action  upon  this  custom 
can  be  brought  only  In  London: 
But  the  custom  may  be  pleaded 
in  a  supeiior  court,  by  way  of 
defem^e*  .1784. 
6thly.  This  custom  doth  not  in- 
terfere with  marital  rights:  It 
only  respects  trade  and  com- 
merce. 1784,  1785. 

Confined  rightly  and  reasonably,  but 
without  any  strictly  legal  authority. 
See  Habeas  Corpus.  1363. 


VjyHERE  there  is  a  right  to  execute 
an  office,  perform  a  service,  or 
exercise  a  franchise;  and  the  person 
is  kept  out  of  possession  or  dispos- 
sessed, an(d  has  NO  OTHER  specific  le- 
gal  remedy  J  the  court  ou^ht  to  assist 
by  mandamus^  upon  reasons  of  justice 


and  also  of  public  poMcy.  //.  1266, 
1267.  V.  suproy  1044  to  1047.  And 
infra^  1660. 

It  is  a  prerogative  writ,  and  was  intit>- 
duced  to  prevent  disorder  from  a 
fedlure  of  justice  and^efect  of  police; 
ibid,  and  has,  of  late  years,  been  li- 
berally interposed,  for  the  benefit  of 
the  subject  and  the  advancement  of 
justice.  1269.— It  has  been  granted, 
to  admit  lecturers^  clerks^  sextons^ 
scavengers  &c;  to  rostore  an  alder- 
man to  precedency,  an  attorney  to 
practice  in  an  inferior  court:  it 
ought,  aince  the  act  of  toleration,  to 
be  extended  to  protect  an  endowed 
pastor  o£ Protestant  dissenters.  1 2  67. 
And  accordingly  a  mandamus  was 
unanimously  issued,  directed  to  the 
trustees  under  such  an  endowment, 
recftdring  them  *'  to  admit  Mr. 
Mends  <*  to  the  use  of  the  pulfiit  as. 
^*'  pastor,  being  duly  elected  there- 
"  to;''  the  said  trustees,  and  also  Mr. 
Hanmer  the  minister  or  pastor  in 
possession,  having  positively  refused 
either  to  try  the  validity  of  Mends's 
election  in  a  feigned  issue,  or  pix>- 
cced  to  n  new  election.    1 269, 1 270« 

To  a  corporation  "  to  go  to  election  of 
**  a  co^rate  officer,  in  the  stead  of 
^*  one  against  whom  judgment  of 
"  ouster  is  signed"— wAo  has  a  right 
"  to  move  for  it;  and  when.  r386, 
1387.  ^e  Practice. 

To  appoint  overseers^^-^The  court  have 

no  power  to  issue  it,  but  upon  the 

'  supposition  <^  that  the  place  is  a  vii- 

«  lage  or  township."     1391  to  1393, 

^te  village. 

To  admit  and  swear  church-wardens. 
— the  ecclesiastical  jitdge  returns 
crosS'Causes  depending  before  himself 
contesting  the  right  of  election;  and 
that  he  can  not  admit  and  sweai* 
them  UNTIL  it  shall  have  hten  judi- 
cially determined  *'  that  they  were 
«  duly  elected."  1421  to  1423.  N.  B. 
There  were  also  cross  writs  of  man- 
damus. 

1st.  This   return  was  adjudged 
bad;  and  a  peremptory  manda- 
mus awarded,   ibid. 
2dly.   He    ought   to  obey    botli 
writs;  for,  it  is  without  preju- 
dic<' 
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dice    to   the   right   of  either 
claimant,  fi.  1422,  1423. 
ddly.  A  mtndamus  gives  no  right* 

1423. 
4thly.    The   ecclenastical   judge 
can  not  try  the  validity  of  the 
votes,  ibid, 
ro  the  lord  ^c,  of  a  cowt^-lbet— on 

11  G.  I.  c.  4.  §3. 

.  Ist.  The  mayor  de  facto  ought  to 

have  notice^  and  be  made  a  party 

to  the  rule  to  shew  cause.    1453. 

2dly.   It  shall  not   be    granted, 

unless    it  afifiears  quite  clearly^ 

^  that  there  has  been  no  due  elec- 

"  tionJ*    1454.  v.  fioity  under  pa. 

2021. 

3dly .  It  must  not  be  too  sfieciaL  ibid. 

Uea  to  county  justices^  to  receive  and 

proceed  upon  a  general  traverse  to 

a   PRE8KNTMEKT   hy  a  justice   of 

fieace  upon  view  of  a  highway  being 

out  of  repair.    1530  to  1532.    See 

Highway,    To  restore  corfiorators^ 

was  directed  to  the  mayor.    The 

mayor  made  and  signed^  in  1759,  a 

return  ^^  that  he  had  restored  them." 

In   1760,  he  delivered  it  to  their 

agent  i  and  they  acted  as  in-burgess- 

es,  in  consequence  of  it;  but  it  was 

never  filed  till   1764,  about  two 

years  after  the  mayor's  death, 

(who  died  in  1762.)   It  was  moved 

^^  Chat  this  return  should  be  taken 

"<  off  the  file,"   Cause  was  shewn. 

But  it  ended  in  a  inile  by  consent. 

1641  to  1645. 

Lies  to  the  keefiers  of  the  common 

SEAL  of  the  university  of  Cam- 

bridge^  commanding  them  to  put  it 

to  the  instrument  of  appointment  of 

their  higis-steward,  pursuant  to  a 

^rac<r  passed  in  senate.  1648  to  1663. 

Resolved 

1 .  The  question  turns  upon  the  real 
merits  <fthe  election^  not  upon  the 
declaration  of  the  proctors,   ibid. 

2.  If  there  is  a  clear  rights  there 
must  be  some >c7«ffc^y.  1659,1660. 

3.  A  mandamus  is  the  firofier  remedy^ 
because  there  is  no  other  sfiecifc 
adequate  one.  ibid.  F,  su/ira^ 
1045,  1266,  1267. 

4.  The  earl  of  Hardwicke  was  regu- 
larly elected.    1657  to  1663. 


1 .  The  mode  of  election  is  good[y 
under  a  usage  of  240  years^ 
notwithstanding  a  suBmc- 
quent  charter  which  seems 
to  prescribe  a  different  mode 
of  election,  fi.  1656  to  1663. 

1.  A  new  corporati<m  must 
take  a  new  charter  as  it  is 
given;  but  a  corfioration  al- 
ready existing  are  not  oblig- 
ed to  accept  a  new  charter 
in  toto.  They  may  actfiartly, 
under  iV,  and  fiartly^  under 
their  old  charter  or  prescrip- 
tion.   1656,   1661,  1662. 

2.  The  new  charter  (of  Queen 
Elizabeth  J  could  not  mean  to 
re/ieal  the  old  customs  and 
usages  of  the  university,  ex- 
ce/it  in  those  cases  where  the 
university  chose  it;  Per  Mr. 
Justice  Wthnot,  1661. 

3.  The  corporaticm  of  the  uni- 
versities are  la  j'^orfiorations  ^ 
fier  Lord  Mansfield;  and  the 
crown  can  not  take  away  from 
them  any  rights  that  have 
been  formeriy  subsisdng  in 
them  under  old  charters  or 
fireaorifittve  usage,  1656. 

4.  The  franchise  of  a  coiirr  leet^ 
though  anciently  granted  to 
the  town  of  Cambridge^  seems 
at  present  to  be  in  the  pos- 
sessic»  of  the  umuersity, 
1660,  1663. 

2 .  Five  of  Lord  Hdrdwicke's  votes, 
viz.  Three  resumed  g^raoes, 
and  those  of  the  two  *squire- 
beadles  (who  voted  in  the  re- 
gent-house;) were  holden  good 
votes.   1658,  1659,  1663. 

3.  Mr.  Pitt's  vote  against  Ld.  H, 
was  holden  a  bad  one.  1658, 
1662,  1663. 

1.  He  voted  in  the  regent- 
house;  which  he  ought  not 
to  have  done,  aftcsr  his  quin- 
quenmum  was  expired,   ibid. 

2.  Being  made  master  of  arts 
by  royal  mandate^  his  degree 
commenced  ufion  his  inaugu- 
ration and  before  the  general 
commencement,  ibid.   For 

t.  Ah  honorary  graduate,  com- 
mences 
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mencea  at  the  time  of  pro- 
nouncing the  words  «<  inci/ie 
"  nuigister:^'  an  ordiiiary  re- 
^ar  graduate,  not  till  the 
general  commencement,  fi, 
1658,  1662,  1663. 
To  appoint  a  parish^lerk.  The  nonu^ 
nation  was  in  the  rector:  the  apfvro* 
button^  in  the  vestry.    The  rector 
nominated.  The  vestry  miet.  Some 
signed  their  approbation,  none  die- 
•ented  expressly.  But  some  demand- 
ed a  poll.  This  was  no  dissent;  dis- 
sent must  bb  declared.  1878.  See 
Election. 

His  wages  are  not  payable,  if  the  ship 
be  lost  or  take^  bc^re  the  end  of  the 
voyage.  1845. 

And  a  voyage  "  to  J^ewfoundland^  and 
"  thence  to  Spatn^  Portugal^  or  some 
«  po.rt  in  the  Mediterranean"  was 
holden  to  be  one  entire  voyage;  and 
the  wages  not  payable^  though  the 
ship  had  arrived  at  J/evffoundUmd^ 
and  was  taken  in  its  voyage  from 
/iTevffoundlttndj  to  the  port  of  de- 
tivery  of  the  fish.     ibid. 

SPatltet— See  Fairs, 

'^  Whether  an  information  in  nature  of 
<<  a  quo  warranto  will  lie,  at  the  ap- 
**  plication  of  a  private  person,  for 
«  holding  them."  1812  to  1823.  See 
Injormation  in  nature  oj  Quo  War- 
onto. 


jury,  p,  1669  to  1675.  See  Bill  of 
Exchange, 
The  want  qf  a  consideration  \%  no  ob- 
jection, in  commercial  undertakings 
or  promises,  ibid.  See  BUI  o/*  Ex- 
change, 


A  king's  messenger  defending  himself 
under  a  secretary  of  state's  warrant, 
must  shew  "  That  he  acted  in  obe- 
dience to  it,**  1767,1768.  See  ^f*- 
cretary  of  State,  * 


If  disturbed  in  their  decent  and  guiH 
devotions,  have  a  right  to  the  pro-^ 
tevtion  of  the  court:  So  have  dissen- 
ters,  1683,  1684.    Sec  In/br7nati(V • 


Coal-mines  are  rateable  to  the  poor: 
Lead-n^nes  are  not,  Coa/-mines  are 
specified  in  43  EUz,  e,  2.  And  the 
specifying  them  excludes  other  sorts 
ofmines.  1341  to  1345. 


The  proper  method  of  reserving  in^- 
resty  so  as  to  have  it  punctually  paidr 
1373  to  1375 See  Interest, 


Of  the  King's  Bench — 

1.  Acts  of  parliament  relating  to 
thisoffipe  are  8,  9  W.  3.c.  27.  and 
27  G.  2.  c.  17.   1289. 

2.  May  act  as  a  commissioner  of  the 
land  taxy  under  the  qualification 
of  his  office^  though  he  has  no 
other  qualification.    1289,1290. 

Their  law  is  the  law  of  the  land:  And 
the  court  are  to  judge  of  it;  not  the 


2jtX$ 


Are  intended  to  guard  the  cirvil  autlie- 
rity,  against  the  military,  1262. 

Are  not  drawn  up  with  nicety^  nor  by 
lawyers,   1262. 

Shall  be  construed  equitably  and  fa- 
vourably for  those  who  act  fairly 
under  them.  ibid. 

A  deputy  A/^^-constable,  appointed  by 
parol  only,  to  do  the  business  of 
quartering  soldiers  for  his  principal 
during  his  whole  continuance  in  of- 
fice, raav  billet  soldiers,  ibid. 
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na99nce.  fi*  1770.  See  Watcr^^ti^ 
Uff. 


JN  titciment,  fi,  1255,  1356.  See 
Ejectment, 

Not  granted,  in  a  fuird  cat.  1308. 

Granted  upon  a  verdict  in  favour  of 
the  defendants  who  had  undertaken 
so  honour  the  bill  qf  exchange  that 
the  plaintiffs  should  draw  upon 
them.  1669  to  1675. — See  BUI  of 
Exchange, 

The  courty  not  the  jury,  are  to  judge 
of  the  law,  of  merchants,  ibid.  And 
see  Bill  of  Exchange, 

The^court  seeing  great  reason  to  sus- 
pect "  that  very  improper  methods 
**  had  been  taken  to  firocure  evi- 
^  dence,  set  aside  the  verdict,  on 
**  payment  of  costs."  ibid. 

Fpr  excesslveness  of  damages^- See 
Verdict, 

Bott-^it. 

Judges  ought  to  lean  against  every  at- 
tempt to  nonsuit  a  plaintiff  uponob- 
jections  which  do  not  relate  to  the 
r^l  merita.   1243,  1344. 

The  notion  and  idea  of  it.    1 670. 

It  came  into  our  law,  from  the  civil 
law.  ibid. 

JBracton  is  the  first  of  our  lawyers,  that 
mentions  it.   ibid. 

JPlowden  adopts^  it,,  and  explains  it 
agreeably  to  the  Roman  law.    1671. 

It  was  calculated  to  prevent  inconve- 
nience from  hasty  inconsiderate  pro- 
mises and  undertakings,   ibid. 

But  the  objection  does  not  hold,  when 
the  undertaking  is  in  writing,  1 669 
to  1671. 

A  de/iarture  from  any  rightj  or  a  »m«- 
ftensioji  of  pursuing  it^  is  suRtcient  to 
graft  a  verbal  promise  upon.  1 669 
to  1672. 

The  violation  qf  a  public  law  ( 1  EUz. 
c.  17.)  is  not  within  the  idea  of  a 


t>fBtm. 

A  N  c^ccr  acting  under  a  warmu  of 
a  secretary  of  state  or  of  a  justice 
of  peace,  muit  shew  <'  That  be  acted 
«  i>k  obedience  to  it."    1767, 1768. 

Appointing  orverseera  for  a  viU  or  town- 
ship. 1392,  1393.    See  VUlage. 

For  overseers  to  pay  over  money  io 
their  successors.  1366,  1367.  See 
Justices  of  Peace. 

On  appeal  from  a  scavenger's  rate,  or 
from  a  poor's  rate.  1460.  See 
Bates. 

For  appointing  overseers  for  the  re- 
spective divisions  qf  large  parishes. 
1610  to  1615.  ^ePansh. 

Committing  a  rogue  and  vagabond  to 
the  house  of  correction  under  17 
G.  2.  c,  5.  §7.  1636.  See  Commit^ 
ment. 

For  appointing  overseers  -  made  on 
Easter- Wednesday  1766,  appointing 
them  w  for  this  prtset^  year  1766," 
is  a  ^0^  order:  It  plainly  meantf 
the  orverseer*s  year,  not  the  year  of 
hxiT  Lord.  1905. 


iTtDtr^ofBaistltDp. 

An  unmarried  woman  was  ordered  by 
two  justices  **  to  maintain  her  bas- 
^*  tard,  by  paying  S^.  a  week,  so  long 
^<  as  it  should  be  chargeable  to  the 
"  parish."  She  afterwards  married. 
Then,  being  married^  she  was,  for 
disobeying  this  order,  committed  to 
the  HOUSE  OF  coRRiccT{Oif;  there 
to  remain  without  bailor  raainprize, 
except  she  shall  put  in  sufficient 
surety  <<  to  perform  the  said  order, 
"  or  else  personally  to  appear  tJ'c." 
Or  be  otherwise  discharged  Ay  due 
course  of  law.  1679  to  I6S2.  ^ 

Resolved*- 
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Kcsolved— 

1st.  A  feme  ccroert  is  liable  to  be  pu- 
nished for  Crimea,  fi.  1679  to  1682. 

2diy.  Her  ^ubseguent  marriage  does 
not  discharge  her.  ibid. 

Sdly.  There  is  no  need  to  summon 
the  husband:  He  is  not  liable  for 
the  criminal  conduct  of  his  wife, 
ibid. 

4thly.  Producing  bastards  is  an  ^- 
fence i  a  crime^  by  18  EUz,  c,  3. 
expressly,  ibid. 

5thly.  Therefore  the  justices  rtiay 
commit  her,  either  to  the  county' 
gaoly  or  to  the  house  qf  correction: 
For,  she  is  within  6  G.  I.e.  19. 
§  2.  ibid 

6tliJy.  The  adding  the  words,  in  the 
conclusion  of  the  commitment^ 
"  Or  to  be  otherwise  discharged 
«  by  due  course  of  law"—- is.only 
nbnia  cauteiay  and  non  nocet,  1 682. 

t)fitKt0  of  KfmobfU. 

No.  1^2.  John  Meredith  and  Susannah 
Jenkins  were  married  by  banns; 
and  a  proper  entry  was  ma<le  of  it 
in  the  register^ook  of  the  parish: 
But  neither  the  minister,  parties, 
or  witnesses  sionbo  the  said  entry  ^ 
pursuant  to  the  directions  of  26 
G.  2.  c.  33.  §  14,  15w— The  want 
oi  signing  the  entry  does  no<  inva^ 
ddate  the  marriage:    But  there 
ought  to  be  an  irifbrmation  grant- 
ed against  the  minister  for  omit- 
ting it,  if  it  shall  appear  clearly 
<^  that  it  was  owing  to  his  ne- 
glect." 
Not&— It  is  not  incumbent  up- 
on the  persons  married  to 
prove  ^  that  the  banns  were 
«  published."  1317.  See  my 
JSettlement'Casesj  pa.  507. 
Ko.    163.   John  Moes  and  Elizabeth 
Mason  went  together,  declaring 
"  They  were  going  to  be  mar- 
<'  ried ;"  and  returned,  declaring, 
**  They  had  been  married;"  and 
they  cohabited  as  man  and  wife  for 
about  thirty  years,  till  Elizabeth*s 
death:  Their  son,  (the  pauper) 
was  baptized,  and  registered  as 
the  son  <f  John  and  Elizabeth 
Vol.  III. 


Moes.  On  a  question.  Whether 
"  they  were  man  and  wife  at  the 
"  son's  birth,"  the  sessions  refus- 
ed to  admit  John  Moes  to  give  evi- 
dence "  to  deny  his  marriage^  and 
♦*  to  prove  Elizabeth  to  have  had 
"  a  former  husband  then  living." 
It  was  now  objected,  **  That  they 
"  ought  to  have  admitted  him  to 
"  give  evidence  of  his  never  hav- 
**  ing   been    lawfully    married." 
But  Lord  Manffield  seemed  to 
think  that  thirty  years  cofyibitation 
as  man  and    wife  was  sufficient 
/iroqf  to  the  justices,  whereupon 
to  found  an  order  of  removal  of 
the  son.  The  objection  was  after- 
wairds  given    up;  and  the  ses- 
sions' order  affirmed  by  consent^ 
on  discharging  the  recognizance. 
Note — The  name   of  this   case 
(Rex  V.  Inhabitants  of  Stockland) 
is  omitted  at  pa.  1330.   See  my 
Settlement    Cases^    pa.  509.  and 
No.  9. 
No.  164.  PMH/i  fTar;?// bound  hknself 
afifirenticcy  by  indenture;  and  in- 
habited with  his  master  above  40 
days  in  Milford:  And  &lling  sick^ 
Hq,  on  account  th£hbof,  with 
the  conscTU  of  his  said  master, 
went  to  hh  father  in  Bewleyj  and 
there  continued  40  days^  and  was 
6ICX  all  that  time.  On  his  going  to 
his  father,  the  said    indentures 
were  mutually  given  ufiy  but  not 
cancelled,  fi,  1447.    See  my  Set* 
tlement  Cases,  pa.  5 1 1,  5 12. 
1st-  The  Si:r4W.^M.c.  H. 
$  7.  requires  a  /dred  servant 
to  be  then  unmarried:    But 
sect.  8.  does  »o^  require  that 
circumstance  in  an  apfiren* 
tice,> 
3dly.  An  inhaUtancy  by  reason 
of  sickness  shall  not  gain  a 
settlement. 
'    3dly.    The  indenture's  being 
given  ufty   anK>unts    to  the 
same  thing  as  if  it  had  been 
cancelled.   See  No.  95. 
No.  165.  John  Milwoody  a  lad  of  about 
16  or  17,  agreed  with  his  fiither- 
in*law,  a  button*maker  in  Holy 
Trinity y  <^  to  live  with  him  in  his 
4  Z  «  hquse, 
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«<  hmisOf  and  to  vtork  at  his  trade^ 
*'  and  to  be  paid  at  the  rale  of 

<^  OSB   PENWY  PBR  «R0S8  /or  the 

^  buttons  he  should  make  (being 
^*  the  same  wages  as  the  fiither- 
"  in-law  paid  to  the  other  work- 
^  men  he  employed,)  deducting 
<<  at  the  rate  of  5«.  a  week  for  his 
"  meat^  drink,  washing,  and  lodg- 
"  iag.'*  This  is  ratt  a  hiring  for 
a  yeary  either  express  or  implied; 
.  nor  like  any  of  the  cases  where 
there  was  a  hiring  for  a  year. 
This  is  th^  case  ojf  a  workman 
hired  to  work  by^  ihe  piECEa  In- 
.  deed{  Airing  in  general  and  indefi- 
.  nitehf  gives  a  presumption  of  a  hir- 
ing for  a  year,  where  the  nature 
qfthe  service  and  subsequent  facts 
concur  to  render  it  probable  that 
it  was  so  meant,  p.  1448.  See  my 
Settlement  Cases^  pa.  SIS,  See 
also  No.  52,.  No.  98,  No.  146,  No. 
157,  and  No.  160. 
No.  16B,  Peter  IVhite^  being  settled 
VEkXhjer^J^orton^  purchased  a  tene- 
ment in  Sa^ordy  for  29/.  and  lived 
in  it  36  years,  and  continued  to 
live  in  it:  And  his  son,  Peter 
While  the  younger  (the  pamper) 
was  born  in  it,  and  liTed  with  his 
father  as  part  of  his  family  till 
eight  year*  ago,  when  he  married 
and  left  it,  and  lived  separate, 
but  never  gained  any  settlement 
but  what  he  derived  ^rom  his  fa- 
ther. Two  justices  removed  the 
son  from  Salfbrd  to  Over "Jior ton: 
The  sessions  quash  that  order. 
This  court  quash  the  order  of  ses- 
sions, and.  affirm  the  original  or- 
dfer.  U52;  See  my  Settlement 
Casesy  pa.  516. 

Ist.  The  father  gained  no  settle- 
ment in  Salfordy  by  this  pur- 
chase; but  was  barely  irre- 
moveable  fromtheftce,«o/o7zjr 
as  he  inhabited  hia  purchase; 
in  the  same  manner  as  if  9 
G,  I.e.  7  (§5.)  had  never 
been  made.  And  this  was 
only  temporary y  and  did  not 
extinguieh  his  settlement  at 
.  .  Over-Mrtcn,  See  No.  40, 
No.  42,  No.  82,  No.  110. 


2dly.    The    onlj    setdcmeni 
therefone    which,   the    son 
could  derive  from  his  &ther> 
was  at  Over-JVorKm:  For,  the 
&ther  having  na  settlement  at 
Salfbrdy    could  communicate 
none  to  his  son  there ;  not 
even  during  the  time  of  his 
residence  upon  it. 
No.  t67.  IVUliam  Merrick  (the  pauper) 
was  procured  by   Mr.  Bayly  to 
serve  tlie  office  of  constable  of  the 
tithing  of  Handbook  in  the  parish 
of  tVinterton  in  Mr.  Bayly's  steady 
in  order  to  gain  the  pauper  a  set- 
tlement in  ifinterton.  He  was  ac- 
cordingly sworn  into  the  office  be- 
fore a*  justice  of  peace,  and  served 
it  for  the   whole   year;  during 
which  time  he  lived  in  the  said 
tithing:    But  he  never  was  pbk- 
SENTED  thereto  at  any  court-leety 
as  constable  in  his  ovm  right.    The 
custom  has  been,  time  out  of  mind, 
"  to   PRESENT  all    constables    to 
^  serve  for  the  said  tithing,  at  tAe 
"  said  court4eet:'    The   psuper 
did  not  gain  a  settlement  at  Win- 
ter ton:    For  he  never  loas  pre- 
sented to  the  office  at  any  court- 
leet,  as  constable  in  his  own. right; 
which  the  custom  requires.  (See 
3,4,  W.UfM.c.  1 1.  §6,)  A 1458. 
See  my  Settlement  Casesj  pa.  520. 
No.  168.  Janufs  Bowdeny  the  pauper, 
took  a  house  im  Gortony  at  ^  10«. 
rent  per  annum^  and  tJK  .i.and- 
LORD   WES  to  pay   rU   leys  and 
taxes  except  the  window^tax;  and 
did  pay  them  for  several  j^ears: 
But  in  the  kat  year^  lie  directed 
the  overseer  to  call  upcm  his  te- 
nant Bowden  for  a  quarter's  poor- 
ley  and  a  church-Ieyv  and  to  tell 
.him  «<  That  he  (his  landlord)  or- 
^<  dered  him  to  pay  it^  and  would 
"  ALLOW  it  out  ^  his  rent  J*    The 
overseer  having  done  this,  Bow- 
den /^ai</  botht  DBCLARmG  '<  he 
^^  paid  them  Foa  fds    kmdlord:** 
and  the  overseer  said  ^  he  ac- 
>*    CEFTED    them    accordingly/* 
But    the    landlord,    not    being 
asked  by    the    tenioit    to  allow 
it,   did  noi  allow  k  out  of  the 

rent 
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rent  till  long  after  the  tenant  left, 
the  estate  (six  days  before  the  or- 
der of  removal.)  In  the  assess- 
ments,  the  charge  in  respect  of 
the  tenement  was  «  Bowden'a,** 
The  pauper  gained  a  settlement 
m  Gorton,  fi.  1477.  See  my  Set^ 
tlement  Casesy  pa.  522.  S^  also 
No.  3,  No.  22,  No.  132,  No.  183, 
No.  148,  No.  155. 

!No.  169.  Joaeph  Howe  took  a  tene- 
ment of  10/.  per  annum  at  Black' 
fordby^  and  resided  upon  it  about 
three  months.  He  afterwards 
took  two  tenements  of  l-S/.  fier 
annum  and  5/.  Jier  oTtnmny  at 
JLeeds,  His  wife  and  family  resid- 
ed wholly  at  Biackfordby^  and  nc  ^ 
ver  came  to  Leeds.  He  was  some- 
times at  one;  sometimes,  at  the 
other;  uid  afterwards  resided 
about^^  nioniha -coKSTAitTLY  at^ 
Lesds;  and  after  this,  seven  and 
inveniy  days  at  Btackfordby,  His 
wife  and  children  being  likely  to 
become  chargeable  XoBUtckJbrdby^ 
two  justices,  on  complaint  there- 
of, removed  them  to  Leeds;  and 
the  sessions  confirmed  this  order. 
But  this  court  quashed  both:  For 
Joseph  Howe  himse{f  could  not 
have  been  removed  from  his  own 
tenement'  at  Blackfordby^  whilst 
his  interest  in  it  was  subsisting; 
and  consequently  the  justices 
<^ould  not  remove  his  tvife  and 
children  from  thence,  whilst  it  re- 
mained his.  1484.  See  my  Settle- 
ment Cttsesy  pa.  524. 

No.  170.  John  Hamer  was  bound  a//- 
prentice  to  Oldham  of  Castletohy 
certificated  to  Castleton  from  Mid- 
dleion;  and  served  his  master 
some  years  in  Castleton;  and  then 
removed  with  his  master  into  Spot- 
land;  and  served  him  there  40 
days.  He  then  married;  and  till 
the  expiration  of  his  apprentice- 
ship, which  was  upwaixis  of  /la/f 
a  yearj  worked  daily  with  his 
master  in  Spatiandi  but  lodged 
with  his  wife^  at  her  parent's 
house  Vil  Castleton,  1641.  See  my 
Settlement  Cases,  page  527. 
1st.  He  gained  no  settlement  in 


Castleton,    V,  ut  supra j  No. 
54,   No.  119,   No.  122,  No. 
125,  No.  13a,  No.  171,  Na 
183. 
2dly.  It  having  been  admitted 
^  that  he  gained  one  in  Spot- 
«  land,'* 
Sdfy.  He  is  to  be  sent  to  this  in- 
termediately   gained    settle- 
ment of    Spotlandy  asd   not 
to    his   former     settlement 
which   he  had  prior  to  his 
being  bound  apprentice.  (T. 
\2jhin,stat,  1.  c.  18.  §2.) 
No.  171.  James  Capon  was  by  inden- 
*^     ture   bound    apprentice    to  John 
Miller  of  Bridport,  then  owner  of 
a  SHIP,  for  seven  years,  to  learn 
navigation  and  the  art  of  a  sailor. 
He  entered  on  board  the  ship;  and 
did  there  serve  him  as  such  ap* 
prentice,  during  the  said  term. 
The  ship  was  employed  in  a  coast- 
*     ing  trade  from  Bridport  harbour: 
And   Bridport    harbour   was 
and  was  considered  as  the  proper 
HOME  of  the  ship.  Onetime  of  its 
arrival  at  Bridport  harbour,   the 
said  James  Capon,  (the  pauper) 
resided,  lodged,  and    served    his 
said  master  as  his  apprentice,  ox 

BOARD  THE  SAID  SHIP,   foP  abovc 

40  days.  Bridport  harbour  is 
a  bason  within  the  pansh  of 
Burton  Bradstock:  It  was 
made  about  20  years  ago,  in  pur- 
suance of  an  act  of  parliament 
(11  G,  2,)  on  a  piece  of  land  lying 
within  the  said  parish;  and  a  cut 
was  made,  to  let  the  sea  up  to  it; 
through  which  cut,  ships  sail  to 
the  bason.  The  apprentice  is 
clearly  settled  in  Burton  Brad- 
stock.  (K3(sf4  W.^ M,c,  11." 
$8.)  //.  1694.  ?i%t  my  Settlement 
Cases,  pa.  531.  See  also  No.  170, 
No,  183. 
No.  172.  miUam  Gilbert  was  settled 
at  Uttoxeter,  His  mother  rented 
and  resided  upon  a  farm  of  22/. 
per  annum  in  Marchington  Wood- 
lands. She  devised  it  to  her  five 
children;  msAeXhe pauper  2Sk6.  her 
three  other  sons  her  executors; 
and  died.  The  pauper  aione  prov- 
ed 
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SD  the  mil;  and  ehteiibd  as  her 
executor;  and  managed  and  re- 
8IJIED  ufion  thejarmjfor  12  or  IS 
vfceks.  The  pauper  gained  a  set- 
tlement at  Marchington  Wood* 
land:  ft.  1725.  See  mj  Settle- 
ment  Caaesj  pa.  538. 

1st.  A  SHARE  not  amounting  to 
10/.  /ler  annum  in  value^  of 
a  tenement  ufitvarde  of  10/. 
a  year  in  value^  is  not  sufR- 
cient  to  gain  a  settlement. 
V.utBufiraj  No.  111. 
Sdly.  But  this  man  lias  a  right 
as  executor:  And  then  the 
VALUE  ia  immaterial;  becatfle 
a  man  can  mot  be  removed 
from  his  own,  though  of  ever 
so  little  value)  when  the  in- 
terest DEVOLVES  upon  him 
by  act  qflaw.  V.  ut  suftra^  No. 
4,  No.  40,  No.  1 10. 
3dly.  Persons  who  have  inte- 
rests by  act  of  law  are  not 
within  the  purview  of  13,  14 
C.  2.  c.  12.    V,  ut  sufixay  No. 
4,  No.  40,  No.  110. 
4thly.  A  person  who  has  an  in- 
terest in  a  tenement  of  ever 
so  little  value,  by  act  (f  lawy 
being   irremovable,   does 
t    thereby  gain  a  settlement,  if 
he  resides  40  days,    V,  ut  su- 
firay  No.  4,  No.  40.  No.  1 10/ 
No.  173.  John  Gay^  being  22  years  of 
ogC)  agreed  with   William  Bur- 
Hdgcy  a  stone-mason  of  Wotton- 
FitZ'Payne  "  to  be  taken  as  his 
"  apprentice  in  that  trade,  for  six 
"  years  t3*c.  and  that  indentures 
"  should    be   executed    between 
"  themaccordhigly:"  Butvo^ucA 
INDENTURES  ever  were  executed. 
Yet  (ray  worked  for  him  as  an  ap- 
prentice in  his  trade,  above  five 
years,  in  Wotton-Fitz-Payne.  He 
gained  no  settlement  there,  either 
as  an  apprentice  or  as  a  hired  ser- 
vant.   1729.    See  my  Settlement 
Casesf  pa.  5401    Sec  also  No.  95, 
and  No.  157. 
No.  174.   William  Hutchins  was  bound 
apprentice  by  his  parish^  to  serve 
till  24  years  of  age;  and  served 
four  years  in  St,  Luke*s.  Then  his 


master  toW  him  ^  to  go  about  hi^ 
"  business^  and  work  for  himself ;* 
but  the  indentures  were  not  can- 
celled or  deHveredup.  The  appren- 
tice thereupon  hired  himself  to 
several  masters  in  different  pa* 
rishes,  as  a  journey-man:  And  the 
master  never  afterwaix)  concerned 
himself  about  him.  He  worked  and 
lodged  the  last  forty  days  before 
he  attained  24  years  of  age,  in  St. 
Leonard's,  His  settlement  b  in 
St.  Luke's.  The  indenture  contU 
nued:  And  the  service  in  St.  Leo- 
nard's can  not  be  considered  as  a 
service  qf  his  first  master  or  an 
assignment.  ^.1731.  See  my  Set- 
tlement Casesy  pa.  542.  See  also, 
No.  91,  No.  95,  and  No.  186. 
No.  175.  jinne,  KeUett^  single  woman, 
hired  herself  from  Whitsuntide 
1 763,  to  John  Thompson  of  Crosth' 
waite  and  Lythe^  to  serve  him  till 
WhitsunHde  1764.  The  method 
of  hiring  from  Whitsuntide  to 
Whitsuntide  is  stated  to  be  the 
usual  course  of  hiring  servants  by 
the  year,  in  that  county  {West- 
moreland.) She  served  him  till 
Martinmas  1763,  and  /Am  quit- 
ted his  service.    At  Christmas  0 

1 763,  she  hired  herself  to  the  sfud 
John  Thompson^  to  serve  him  at 
Crosthwaite  and  Lythe  tUl  Whit- 
suntide   1764.      At     Whitsuntide 

1764,  she  hired  herself  to  him  for 
one  year  J  to  serve  him  from  that 
time  till  Whitsuntide  1765,  at 
Crosthwaite  and  Lythe.  She  con- 
tinued in  her  said  master's  service 
aXCrosthwaite  and  Lythe^  under  the 
said  hiringsy  from  the  beginning 
of  January  1764  till  the  be^- 
ning  of  March  1765;  and  then 

.quitted  hb  service,  being  lame 
and  not  able  to  serve  any  longer. 
Her  legal  settlement  is  at  Crosth- 
waite and  Lythe.  1824.  See  my 
Settlement  Casesy  pa.  545. 

1.  It  has  been  fully  settled 
^^  That  a  subsequent  service 
^for  LESS  than  a  yeary  per- 
"  formed  under  a  hiring  for 
« a  WHOLE   yeary    may  be 

"  COUPLED      with    a     PRIOR 

*«  then 
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"**  service  performed  under  a 
"  hiring  which  was  /or  less 
^  than  a  yeaty  and  shall  gain 
^  a    settlement;     provided 
"  there  be  (upon  the  whole) 
*'  both  a  hiring Jbr  a  year  and 
"  a  service  for  a  year**  V»  ut 
9Uftray  No.  98,  2d  division. 
2dly.   And  though  Dr.  Bam 
was  of  a  different  sentiment, 
and  had  urged  sensible  and 
strong  arguments  in  support 
of  his  opinion,  which  might 
have  carried  great  force  if  it 
had  been  rea  Integra;  yet  the 
court  unanimously    held    it 
best  **  stare  decisis^**  and  not 
to  overturn  settled  determi' 
nations:  And  upon  that  prin- 
ciple, they  qmishedthe  order 
made  at  a  quarter-sessions 
where    he     presided,    and 
where  the  justices  were  of 
opinion  ^<  that  the  said  Anne 
<<  Keliet  gained  no  settlement 
"  in  Crosthnaite  and  Ly the,** 
F.  if\fira^  No.  176.  second  di- 
vision. 
yJo.  176.  Jane  Moore  was  sent,  toge- 
ther with  George  Wtscy  by  an  or- 
der of  removal,  from  JVewhum  to 
Enbomy  by  the  name  of  George 
Wise  and  Jane  his  wifb:    From 
which  order  there  was  mo  appeal. 
Afterwards,  Enbom^  finding  that 
she  was  not  lVise*s  wife,  obtained 
an  order  to  remove  her  to  5lt/- 
chesteTj    by  the    name  of  Jane 
Moorcj  SINGLE  WOMAN.  Silchcstcr 
appeared;  and  proved  «  that  she 
"  never  was  married  to   HTse.** 
Whereupon  the  sessions  coiffirm- 
ed  the  o^er  last  mentioned.  But 
this  court  quashed  doth,  p,  1840. 
See  my   Settlement  Cases^  page 
551. 

1st.  It  is  a  settled  point,  <*  That 
"  an  order  of  removal  to  a 
*'  parish,  not  appealed  from^ 
"  concludes  that  parish  a- 
«  gainst  all  the  world,**  V,  ut 
supra^  No.  67. 
2dly.  "  Stare  decisis**  is  always 
a  good  rule;  but  never  more 
so,  than  i^i  cLses  of  settle- 


ments of  paupers.  V,  supra^ 
No.  175  (the  last  preceding 
case)  2d  division. 
No.  177.  Two  justices  removed  Eliza- 
beth Tansur^  widow,  from  South 
jBilworth  to  Dunchurch,  On  ap- 
peal, it  appeared  to  the  sessions, 
by  PAROL  evidence  of  the  pauper 
and  her  son,  that  the  pauper's 
husband,  Edward  Tansur^  being 
duly  certificated^  from  Dunchurch 
to  South  Kilworthy  and  residing 
there  with  his  wife  and  family, 
she  and  her  said  husband  were 
joint  purchasers  of  a  house,  yard, 
and  garden-place  there;  and  paid 
for  the  pvTchase  thereof,  nineteen 
pounds  and  upward ;  and  then  he 
LAID  OUT  about  fifteen  pounds 
MORE  to  put  it  in  repair;  and 
built  a  new  shop  on  part  of  the 
premises;  and  was  taxed  after 
the  rate  of  thirty  pounds  value; 
and  resided  on  the  premises  till 
his  death:  After  which,  his  widow 
(the  pauper)  continued  in  posses- 
sionj  for  about  ten  months.  Then 
she  went  to  service  for  five  years, 
and  let  it.  Then  she  returned  to 
it,  about  three  years  ago:  And 
soon  sold  the  garden-place^  for 
20/.  3s,  6d.  and  by  deed  of  gift 
gjave  to  her  son  part  of  the  yard. 
She,  by  indentures  cf  feoffment^ 
granted  the  residue  to  her  son 
Edward  and  his  heirs,  to  the  use 
of  her  self  for  life,  as  to  the  par^ 
loury  chamber  over  ity  and  pantry; 
with  remainder  to  Edwardy  in  fee: 
And  as  to  the  residue^  to  the  use 
of  Edwardy  in  fee.  And  Edward 
covenanted  to  keep  the  whole  in 
repair.  The  pauper  continued  to 
dwell  in  the  same  parish:  and  let 
her  own  to  her  son,  for  sixpence; 
and  was  relieved,  at  her  daugh- 
ter's; and  was  then  removed,  by 
the  said  order,  to  Dunchurch,  The 
sessions  confirmed  that  order. 
This  court  affirmed  bojth  orders: 
For,  she  must  be  considered  as  a 
purchaser;  and  the  purchase  is 
within  9  G,\,c.7.%S,  p.  1859. 
See  my  Settlement  Casesy  pa.  553. 
Ist.  The  value  of  the  purchase 
must 
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must  be  estknaced  by  the 
.  PEiCE^  bona  fide   paid   for 
it.    SuBssqusHT  Improve- 
M ENT8  can  not  be  considered 
with  a  retrosfiect:  They  can 
not  make  the  firi^  purchase 
to  have  been  of  greater  value 
at  the  time  when  it  was  made. 
2dly.  This  pauper  became  an 
object  of  removal,  as  soon  as 
she  went  out  of  her  house 
a^  let  it  to  her  son. 
No-  178.   William  Harrison  took  fiart 
of  a  &rm  at  Uiescroft^  from  29th 
of  May  to  Lady^Day  fbltowing, 
aoder  payment  of  36  guineas;  and 
to  pay  ha{fthto  poor  levies,  and  do 
half  the  repairs.  He  entered  on 
Ist  or  2d  of  June;  occupied  till 
Lmdy^Day;  andfuUd  the  26  gut' 
neasj  upon  a  distress  ^kcsi  lor  it. 
Thb  was  given  up,  and  acknow- 
ledged to  be  a  settlement  in  Ules' 
croft,    Note«— The  name  of  this 
case  (Rex  v.  Inhabttants  of  Staun- 
ton under  Bardon)  is  omitted  at 
p.  1865.  See  mj  Settlement  Casesy 
page  558. 
No.  179.  Richard  Sfieddy  and  Rose  his 
wife  came  with  a  certificate  from 
Ingleton  to  Astvnck,  Her  father y 
in  consideration  of  natural  love 
and  affectiony  conveyed  a  eustomo' 
ry  cottage  in  Mtvdck  to  the  use  of 
the  said  Rose  for  life;  and  after 
her  decease,  of  Jane^  her  daugh- 
ter, in  fee.  Richard  and  Rose  en- 
tered, and  continued  sixteen  years 
in  possession:  And  then  Richard 
§tur chased  Janets  remainder  infecy 
for  five  pounds;  and  was  admitted 
tenant  thereof;  and  continued  in 
possession  thereof,  eight  or  nine 
years;  when  they  sold  the  same 
for  'HO  guineas.  A  little  before  this 
sale,  Rosens  aunt,  in  consideration 
of  natural  love' and  affectioriy  con- 
veyed   a  moiety  of  another  pus- 
toraary  tenement  in  Jistnoicky  of 
.  four  pounds  per  annum  value,  to 
Richard  and  Rose  during  their 
lives,  and  afterwards,  to  Thomas 
their  son,  in  fee;   and  the  other 
moiety y  to  Jane  in  fee.  Richard  ond 
Rose  entered,  and  have  resided  in 


the  said  tenement  ever  since^  and 
continued  to  do  so  at  the  time  of 
their  being  removed:  But  they  very 
lately  conveyed  their  moiety  in  the 
last  mentioned  tenement,  in  con- 
sideration of  ten  pounds,  to  Tho- 
mas  (who  lives  with  them  in  the 
same  house.)  Since  this  convey- 
ance to  Thomasy  Richard  and  Rose . 
.  became  actually  chargeable  to  Ast- 
wick.  The  sessions  were  of  opinion 
**  That  Richard  and  Rose  gained 
*^  no  settlement  in  Astvnck:**  And 
they  therefore  confirmed  the  or- 
der which  removed  them  from 
Asiwick  to  IngUton.  But  the  coun- 
sel for  Astwick  gave  them  up,  as 
indefenHbley  upon  the  authority  of 
the  case  of  Kentisbury  and  Mar^ 
woody  HU^  1756.  29  G.  2.  being  a 
voluntary  settlement,  not  a  pur- 
cAa«^  within  9  G.  I.  c.  7.  $  5:  And 
both  orders  were  quashed.  Page 
1877.  See  mj  Settlement  Cases^ 
pa.  560.  See  also  No.  124,  and 
below  No.  182. 

No.  180.  Samuel  Wilshaw  was,  at  «tx- 
teeny  bound  out  by  his  parish, 
(pursuant  to  43  EHz.  c.  2.  $  5.) 
apprentice  to  a  master  in  Ecclesal- 
Bierlowy  for  eight  years;  and 
served  five  of  them  there.  After 
he  arrived  at  orte  and  twentyy  he 
omf  Am  MASTER  agreed  to  cancel 
the  indentures :  And  the  master 
delivered  up  his  indentures;  and 
they  were  cakcellbd  according^ 
ly.  The  pauper  {Wtlshaw)  was 
afterwards  hired  for  a  year  and 
served  for  a  year  in  Warslow.  He 
-  gained  a*  settlement  in  War  slow: 
For,  the  apprentice,  when  of  the 
age  of  21,  and  hb  master,  may 
dissolve  the  contract;  and  it  is  not 
necessary  that  the  parish-officers 
should  CONSENT  to  discharge  him, 
1905.  See  my  Settlement  Cases, 
pa.  562. 

No.  181.  Richard  Stent  was  hired  for 
a  year  to  WilUam  Prangley  of 
JStng^s  Weston;  and  served  him 
there  TILL  within  teh  davs  qf 
the  end  of  the  year;  and  then  de- 
claring to  his  master  "  That  he 
**  wished  hot  to  be  settled  rn 
'^King^s 
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*f  Img^a  We9tm^^*  hetfkedhis  mas- 
ier*8  leave  ^  to  go  <md  vtHit  his 
<*  rekuion^:^^'  To  whicJbi)  the  ntas' 
ter  cousenfed.  The  court  held  him 
aettied  in  Mmg^a  IVeaion;  looking 
%4>on  this  leave  and  consent  as 
fi^ud  and  mere  eva^oo.  fi.  1 920. 
See  VEkj  SeiUtment  Casesy  pa.  565. 
No.  183.  Thec^MUu  Mvwu^  settled  in 
JHmhtgtony  mtLrried  Elizabeth  Stan- 
iey^  spinster;  who  had  before  pur- 
chamed  a  leasehold  tenement  in 
H&ckieton^  for  six  /lounds^  for  the 
remainder  qf  a  term  of )  000  years; 
and  who  had  resided  in  it  for  nine 
years  .before  her  intermarriage 
"with  him.  Ajtbr  their  intermar- 
Ttagej  they  both  reuded  in  it  for 
sixteen  years.  Then  he  died;  leav- 
ing her  surviving.  She  continued 
to  reside  in  k,  till  she  sold  it  for 
sixfioimds:  Avtbb  which  she  was 
removed  from  AMckleton  to  //- 
vringii>t};  and  the  order  was  con- 
firmed at  sessions.  But  this  court 
quashed  both  orders:  For  the 
vnfi^a  estate  vested  in  the  husband 
on  the  marriage;  and  he  gained  a 
settlement  ki  Mickteton^  by  40 
days  residence  on  hia  oxon;  and  his 
settlement  communicated  itself  to 
his  wife.  1921.  See  my  Settle^ 
inent'Casesy  p.  566.  See  also,  No. 
124,  and  No.  179. 

Th^  consent  of  the  parish  is  not  neces- 
saiy  to  the  ordinary  or  the  ecclesi- 
astical court's  ordering  an  organ  to 
be  erected  in  the  church,  1691, 
1692. 

But  the  parish  can  not  be  c^r^erf  with 
the  exfience  of  it,  or  with  the  refiair 
of  it,  or  with  any  new  ornaments, 
vtithmU  their  consent,  ibid. 

The  ir  G.  2.  e.  ^8.  §  4.  does  not  give 
powev  of  apfriying  to  the  quarter- 
\s09sion4i  inthe^rsr  instancorto  make 
aiv  original  order  uponMr  overseers 


^ to  pay  oroermottdok  t&  their  sue* 

.  ^<  ceasors:"  A  previoua^  afxpMcatnm 
to  tv>o  justices^  puAUant  to  43  M&z. 
e.  2.  $4  and  §6^.  still  remains  aa^ 
necesaaiy  as  before  17  6.  2,  e.  36. 
p,  1366,  \:^.^titJiutices(^Pmce, 

For  a  vill  or  township^^^OTAer  quash- 
ed, because  the  phice  was  not  so. 
1392,  1393.  See  Village. 

Tor  vills  or  totunships  in  large  parishes. 
1610  to  16 15.  See  Parish. 

An  order  made  on  Matter  Wednesday 
1766,  appointing  them  ^^for  this 
"  present  vear  1766,"  is  a  g^ood  or- 
der; it  plamly  means  the  overseerU, 
yeoTy  and  not  the  year  of  our  Lord. 
1905. 

Cttdalnn! — 

Can  not  be  reveraedy  without  giving 
such  bail  as  the  law  requires.  1484. 
r.  infra. 

Process  ofoutUnvry  is  not  mthin  12  G, 
1.  c.  29.   ibid. 

Special  bail  tanst  be  put  in,  upon  ap- 
pearing to  an  outlawry,  where  the 
case  originally  required  special  hdih 
For  the  defendant  shall  not  gain  an 
advantage  by  standing  out  to  an  Otit- 

lawry.  1920. 


Pannel — 

tS  Kabto  *o*bc  challengedy  where  *tis 
arrayed  by  a  sheriff  who  has  ^le^ 
«ma/;^«/  degree  odnttreaty  of  is  un- 
der the  least  iHftuence  or  Bias.  1856 
to  1858. 


So  large  as  that  it  can  not  reap  the 
benefit. of  43  £Uz.iC.  2*  may,  by  13, 
14  C.  2.  c.  12.  §  21.  be^/trtc/«/into 
townships  or  villages^  maiDtaining 
each  their  own  poor^  and  hajring 
►  their  own  reactive  orverseers.  1611 
to  1613. 

But  no  such  division  can  be  madey  un- 
less it  appears,  <<  That  theyjai^e  un« 
^  der  an  inability  to  reap  the  benefit 
"of  43^Ar."     1614,  1615. 

An 
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An  order  of  semonft  made  for  it^  with* 

out  this  eBsen^Bl  Jbundatiofh  is   a 

nuiUfy,  ft,  1614,  1615. 
Acqyiescence  under  it^  and  subsequent 

VMtgefor  ufiwardM  qf  40  yeaT9^  can 

not  vary  the  right,  ibid. 

Election  to  it    See  Election^  Bribery. 
IParol. — See  Writing, 

Pmptr. 

Peosecutors  of  indictments  shall  not 
.  be  admitted  to  prosecute  m  forma 

paufieria^  unless  upon  some  s/iechl 

ground.  1308. 

PenidtH. 

Upon  articles  with  a  penalty)  if  the 
party  injured  chooses  the  rigorous 
remedy  oi  firoceedingfor  the  fienaltyy 
he  can  not  refieat  it:  It  extends  to  all 
that  he  can  be  intitled  to  for  every 
breach,  and  puts  a  total  end  to  the 
contract  between  the  parties.  1 352. 
S^e  jiction. 

A  false  plea,  pleaded  by  a  bankrupt. 

1369.  See  Bankrufit. 
A  dilatory  plea  to  an  indictmcTit  was  set 

aside^  for  want  of  an  qfidmvit  to  ve- 
..  rify  it.  1618. 
**  JVon  est  factum"  may  be  pleaded  to 

the  deed  of  s^feme  covert;  not  to  the 

deed  oYsai  infant,  1805.  See  Deeds, 

In  debty  for  ^penalty  on  2  G.  2.  c.  24, 
$  7.  for  unlawfully  corrupting  vo- 
ters at  an  election  to  psorliament. 
The  defendant  pleads,  in  abatement^ 
an  action  brought  against  him  by 
another  person,  in  the  same  term, 
for  the  same  offence.    This  is  a  bad 
plea.   1423  to  1432. 
•        i  St .  He  ought  to  have  shevm^  That 
the  right  (faction  was  attacb- 
%j>  in  some  other  person,  bC" 


fore  the  preaoat  fUmtiS's  ac- 
tion was  commenceA.  f^  1431 
2dly.  ^  it  was  in  thewtcriB, 
the    plea    sbould   hg9t  tecs 
<<  lliat  the  plaintiff's  W«  b- 
^  formatioii  w^  esJtSmL  oo 
^  snch  a  day;  and  thit  stoK- 
« th^  day  before  tliat  d^,  k 
^  the  same  term,  aaolber Vc' 
For,  where  the  firiorit^  of  ac- 
9    tion  becomes  emsential  edw- 
cessary  to   be  ascertmmd^  tk 
particular  clay  must  be  sIkib. 
ibid. 
3dly.  There  is  oo  reaamibr^ 
distinction  (ailedgedtobetskct 
in  Jacksim^  ^u£  tam^  t.  Girfiry.) 
between  pi<^  in  Aor  did  pins 
in  abatement:  For,  in  b^  axsi 
it  is  equally  ncretMiy  toietcat 
they^itcK/or  dloy.  ibii 
4thly.  If  two  tnfbrmasimt  «ti  is 
fact,  ejcbibUed  on  tke  %m  ie^ 
perhi^  either  may  be  /iMfe- 
ble  to  the  oT^r;  aod  cbe  de- 
fendant may  not  be  ofafiged  to 
answer  to  either.   1427,  i42& 
1431,  1434. 
In  cases*  of   cofkykoids   ddkn  froe 
pleading  in  cases  of  freeholds.  I5S7, 
1543,  1544. 
IVhere  and  how  a  grant  msj  be  pksd- 

ed  or  traversed,  ibid. 
A  grantj  and  a  feoffment^  mttexv^* 

dijferj  in  this  respect  ihkl. 
Mn  concessit  puts  the   ofieratiaK  of  * 

grant  in  question,  ibid. 
Upon  actions  brou^t  by  sher^t^m 
their  bailiff  *s  security-bends:  iV 
proper  method  of  it  discussed  smI 
settled.  1725  to  1729. 
In  debt  upon  an  arbitration-bond— Tk 
defendant  pleaded  ^  Ab  avard  sidf 
«  on  or  before  21st  iViSzy"(tbcttait 
limited.)  The  plaintiff  replies,'  Tte 
<<  the  aibitrators,  after  the  msbaag 
«  of  the  arbitration-bond,  and  bdorc 
<^  the  exhibiting  his  bill,  to  vitj  ^ 
<^  the  21st  of  May^  did  make  m 
^'  award.*'  The  defendant  demorrcd 
sfieciftllyj  and  shewed  6r  caase 
**That  ^e  time  of  makins  tbc 
«  award,  is  not^iledged  wilii  «^ 
**  cf>w^  certttinityj  as  it  «ily  ocaatf 

ttor 
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*^<^t\xtAtv  ktfideHcet**  But  C«r. 
held  k  to  be  efficiently  alledged.  /r. 
1730. 
In  Jainingwsuey  the  plaintiff  says*— <<  rt 
"  the  dtfendant  nttMliter^*  instead  of 
^tt  the  filaintiff  nndHter:*^  judg- 
^  ment  shall  not  be  arrested  for  this. 
179S,  1794. 

PmaAtfCK.  See  Benefice. 

]9otte;  of  3tour3iict. 

On  a  ship  at  5  guineas  fier  cent,  at  and 
from  London  to  HaHfax  in  JVbva 
Scotia;  warranted  to  depart  with  con- 
voy from  Portsmouth^  for  the  voy- 
age, that  is  to  say  the  Halifax  or 
Lomeburgh  conToy.  Before  the 
ship's  arrival  at  Portsmouth^  the  cotu 
voy  was  gone.  It  was  foimd  *'  That 
« the  usual  settled  premium  from 
«  London  to  Portsmouth  is  1^  /ler 
«  cents"  and  "  that  it  is  usual,  in  like 
^*  cases,  to  return  part  of  the  pre- 
"  mium."  Judgment  for  the  plain- 
tiff unanimously.  1341.   For 

1st.  These  contracts,  are  to  be 
taken  with  latitude  and  accord- 
ing to  their  i«/w/io«.  J  240. 
a.  If  the  risque  is  not  run,  the  in- 
surer shall  not  retain  the  pre- 
mium; even  though  it  happen 
by  the  neglect  or  fault  of  the 
insured,  ibid. 

3.  Yet  if  the  risque  be  once  begun^ 
the  insured  can  not  go  back. 
1241. 

4.  Here,  the  voyage  was  in  its  na- 
ture divisible  into  two  parts. 
As  to  the  latter,  the  contract 
was  without  any  consideration^ 
as  the  risque  never  took  place  at 
all.  Therefore  that  firoftortion 
of  the  premium  must  be  re-  , 
turned,  ibid. 

*  Whether  the  premium  riiall  be  re- 
^  turned^  or  be  retained  by  the  in- 
*^  surer,  where  theinsuraiioe  is  found 
«yrfl«dtt/enr'*— was  discussed,  but 
not  determined:  For,  the  insurer  had 
brought  the  money  into  coart;  or, 
8t  least  done  what  was  considered 
«8  equivtUmt  to  it  1361,  1362. 

Vol.  III. 


Respondentia  and  Bottomree  in" 
terests  must  be  expressly  mentioned 
and  specified  in  the  policy.  But  the 
court  did  not  thereby  mean  to  deter- 
mine generally y  "  that  no  special  in^ 
**  terest  in  goods  may  be  given  in 
«  evidence  in  other  cases,  if  the  «>- 
«  cumstances  of  the  cases  shall  ad- 
"mitofit."  p,  1401. 

The  act  of  19  G.  2,  c,  37.  never  meant 
to  make  any  alteration  in  the  man^ 
ner  of  insurances.  Its  view  was,  to 
prevent  wagering  or  gaming  policies, 
where  the  insurer  had  no  interest  ai 
aU.  1400. 

Subscribed  thus— .*'  Warrant e4  neutral 
"  ship  and  property" — But,  in  fact  ^ 
she  was  not  neutral  property^  as 
warranted  by  the  policy.  The  in- 
surer, being  sued,  paid  the  premium 
into  court;  and  had  judgment.  For, 
this  was  NO  contract,   1420. 

Concealment  of  a  material  circumstance 
renders  the  whole  contract  void, 
1477.  See  below  1909. 

Free  from  average  (as  to  com  and  fish;) 
UNLESS  general^  or  the  ship  be 
stranded.  These  words  are  not  a 
condition,  but  an  exception.  The  in- 
surer is  liable  to  all  losses  arising 
from  the  ship's  being  stranded^  and 
in  all  cases  where  there  is  a  general 
average.  But  all  other  partial  losses 
are  excluded.  The  words  "  free  from 
"average,    unless     general^**     can 

.  never  mean  to  leave  the  insurers 
liable  to  any  particular  average* 
1550  to  1556. 

Upon  East  India  «Azy^«— -includes  the 
chance  of  their  being  detained  in 
Zurfra,  and  the  risque  of  the  country 
voyages  there.  1 707  to  1715. 

Concealment^^A  full  and  complete  de- 
finition of  it.  1909,  1910. 

,         1st.  What  degree  of  it  shall  avoid 

a  policy.,  1909  to  1919. 

5d!y.  The  reason  of  the  rule  which 

C^Uges  botli  parties  to  disclose 

and  not  deceive,  is  to  prevent 

fraud  and  encourage  good  faith, 

1911  to  1918. 

3dly.  The  question  must  always 

be>  whether  there  was,  under 

all  the  circumstances,  at  the 

5  A  tinir 


Digitized  by 


Google 


J  Table  of  the  Principal  MaUers. 


time  of  underwriting)  ^fair  rc- 
firesentation;  or  a  concealment; 
fraudulent  if  designed^  or  (tho* 
not  designed)  varying  mate* 
riffUt/  the  object  of  the  policy, 
or  c/ianging  the  risque  under- 
stood to  be  run.    fi,  1911. 

4thly.  What  needs  not  to  be  dia^ 
closed.  1910,  1911,  1916,1917, 
1918. 

5thlf .  A  policy  made  for  the  be- 
nefit of  an  East  India  governor 
(of  Fort  Marlborough)  is  not 
void  upon  the  principle  which 
does  not  allow  a  sailor  to  insure 
his  wages.  1912. 

POjBlt^SHttltjS— 

How  Lhey  arise;  and  what  is  the  con* 
>      sideratton  of  them.     1402  to  1407. 
See ,  Declaration^  Toll, 

Potwns— 

To  make  leases  for  years,  determina- 
ble on  lives — 

1st.  May  be  executed  by  a  cove- 
nant ^^  to  stand  seised**  1446. 
2dly.  And  though  it  be  by  way  of 
firorinsion  for  a  younger  childy 
yet  that  is  no  objection  to  it. 
ibid. 
Powers  are  derived  from  equity;  and 
ought,  even  at  /law,  to  be  construed 
equitably,  ibid. 

Practia.  See  Process^  Froeeedingsy 
Declaration^  Pleadings  Repleader, 

A  joint  information  may  not  issue  upon 
several  distinct  rules  for  one  or 
moi'c  information  or  informations 
against  each  defendant.   1271.' 

Bails  suRRENnsRiNG  their  principal--^ 
It  is  right  and  necessary  ^o  adhere 
strictly  to  the  established  rules  re- 
lating to  the  ttr^e  and  manner  of  it. 
1360.  See  Bail, 

In  TROVER,  the  ♦/iecj/fc^/ww^' demand- 
ed may,  in  some  cases,  be  brought 
into  court  or  delivered  to  the  plaintiffs 
and  costs  paid  him  to  the  day  of  the 
motion;  and  thereupon,yMr^//eT  pro- 


ceedings be  stayed:    Yet  he  may 
still  proceed  for  more,  at  the  peril  of 
costs.  In  other  cases,  this  may  not- 
be  done.  p.  1364,  1365. 
The  distinction  is  this— 

1st  Where  trover  is  brought  for  a 
specific  chattel  of  an  ascertained 
quantity  and  quality,  and  tmat- 
tended  vfixh  any  circumstance  that 
can  enhance  the  damages  above 
the  real  value,  but  its  real  and  as- 
certained  value  must  be  the  sole 
measure  of  the  damages,  such  spe- 
cific thing  demanded  may  be 
brought  into  court.  1364. 
2dly.  Where  there  is  an  uncertainty 
,  either  as  to  the  quantity  or  quali- 
ty of  the  thing  demanded;  or  any 
tort  accompanying  it,  that  may 
enhance  the  damages  above  the  real 
value  of  the  thing;  and  there  is  no 
rule  whereby  to  estimate  the  addi- 
tional  value;  it  shall  not  be 
brought  in.  ibid. 
Payment  of  money  into  courts  on  4,  5 
Ann.  c.  16.  §  13 — 

1st.  This  act  ought  to  have  a 
most  A'A^rfl/ construction:  And 
the  courts  of  law  and  equity 
ought  to  exercise  their  -ovm 
authority  to  extend  the  spirit 
and  reas(»i  of  it.  It  meant  that 
in  cases  of  penalties  by  way  of 
security y  the  clear  final  justice 
of  the  case  should  be  attained 
in  the  courts  of  law.  1373, 
1374. 
2dly.  The  just  intent  (fa  bond  is, 
to  secure  principal^  interest  and 
costs  by  a.  penalty:  and  sufier 
the  debtor,  at  any  time,  to  save 
the  forfeiture,  by  performing 
the  intent,  ibid. 
3dly.  Bonds  conditioned  for  pay- 
ment of  ^  money  by  instalments 
are  within  this  act.  ibid. 
4thly.  But  if  a  bond  is  conditioned 
for  payment  of  a  gross  sum  at 
a  certain  ^xed  day;  and  by  a 
subsequent  agreement,  the 
debtor  is  allowed  to  pay  it  by 
instalments,  provided  that  he 
pay  it  punctually;  otherwise, 
the  agreement  and  defeasance 

to 
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to  be  void;   If  the  debtor  does 
?iot  pay  it  fiunctuallyy  they  are 
void;  and  the  ^rosa  sum  is  due 
to  the  obligee,    p.  13T4. 
And  unless  the  debtor  pays 
the  wAo/<r  money,  ne  can 
not  be  relieved  from  the 
penalty.   1374. 
5thly.  The  acceptance  of  interest 
up  beyond  the  time  of  the  un- 
paid instalment  is  no  waiver: 
For,  the  obligee  was  intitled  to 
receive  it,  as  /lart  of  the  origi- 
nal debt  secured  by  the  bond. 
1375. 
A  inandamus  "  to  go  to  election,  upon 
-    2i  judgment  of  ouster^* — 

1st.  Can   not  be   moved  for,  //// 
judgment  be   actually    signed. 
1386. 
2dly.   The  prosecutor,  who  only 
stayed  tHl  his  judgment  was 
signed^  shall  not  lose  his  motion 
which  he  was  quite  prepared  to 
make,  by  another  person's  em- 
ploying a  counsel  who  had/?r/?- 
audience  before  the  prosecutor's 
counsel,  in  order  to  get  firiori- 
ty,  ibid,  and  1387. 
A  plaintiff  on^ht  to  give  the  defendant 
an  account  of  the  particulars  of  his 
demand.   1390. 
A  defendant  was  arrested  within  two 
days  of  the  end  of  Easter  term,  by 
virtue  of  a  writ  taken  out  four  days 
before  the  end  of  the  same  Easter 
term:  and  remained  in  custody  of  the 
sheriff  till  after  the  end  of  Trinity 
term  following,  without  being  charg- 
ed with  any  declaration. 

1st.  He  was  discharged  out  of  the 

custody  of  the  sheriff,  on  filing 

common  bail.   1450. 

idXy.  There  is  no  difference  {per 

Lord   Mansfield)   between  his 

being  in  custody  of  the  sheriffs 

and  his  being  in  custody  of  the 

marshal,  ibid. 

But  it  does  not  follow  that  *'  because  a 

"  declaration  must  be  filed   bejore 

"  the  end  of  a  second  term,"  that 

therefore  notice   to  plead  must  be 

given  within  the  same  limits:  For 

notice  to  plead  may  be  good^  though 


only  given  a  little  before  the  essoin- 
day  of  tho  following  term.  p.  1452. 

A  month* s  time  to  plead — means  a  lu- 
nar month.   1455. 

And  so  in  all  legal  proceedings,  a 
month  means  four  weeks:  But  in 
guare  impedit^  six  months  mean 
half  a  year.  ibid. 

Temporal  law  understands  them  to  be 
lunar:  Ecclesiastical  law,   calendar. . 
ibid,  and  1456. 

Concerning  putting  oif  trials.  1 5 1 4  to 
1516.  See  Trial. 

The  court  will  never  grant  an  informa- 
tiouy  upon  the  application  of  the  at- 
torney genei-aly  in  cases  prosecuted 
by  the  cronvn;  because  he  has  that 
right  in  himself  and  may  summon 
the  parties  to  shew  cause,  if  he 
thinks  proper.  1565.    F.  infra.  2lcc. 

Proceedings  have  been  stayed^  where 
it  appears  upon  the  face  of  the  decla- 
ration, «  That  the  cause  of  action  is 
"  infra  dignitatem  curia**  (as  for  20 
shillings  only:)  But  this  ought  not 
to  be  done  upon  the  mere  affidavit 
of  the  defendant;  for,  the  court  can 
not  try  the  guantum,  upon  affidavit. 
1592. 

An  objection  to  an  omlnhion  in  the  plea- 
roll  comes  too  late,  after  the  defend- 
ant has  accepted  the  issue  and  paid 
for  it.   1682,  1683. 

A  scire  facias"  against  bail  must  lie 
four  days  in  the  office,  before  the  re- 
turn: A  scire  facias  in  error  needs 
not  dosQ,   1723. 

Payment  of  money  into  co«r/— The 
court  of  C  B.  have  lately  altered 
their  practice,  and  made  it  conforma- 
ble to  the  practice  of  B.  P.  (viz.  to 
strike  so  much  out  of  the  declaration) 
1773.   y.supraysub  1120. 

Personal  appearance  of  a  defendant 
convicted  of  a  misdemeanor  ought 
not  to  be  dispensed  with,  (upon  his 
clerk  in  court's  undertaking  for  the 
fine,)  unless  it  be  clear  "  S'hat  the 
"punishment  will  not  be  corporal^ 
«  but  only  pecuniary;^*  and  not  in 
every  case  even  of  that  kind.  1787. 

A  defendant  in  custody  must  be  charg- 
ed with  a  declaration  before  the  end 
of    the  second  term  after  his  im- 
^  prisooment 
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prisonraent :  Else,  he  may  be  dia- 
charged^  on  filing  common  bail  l^Tc. 
fi.  1787,  1788.  And  the  time  runs 
from  Twtice  of  his  being  in  custody, 
ibid. 

Surrender  in  discharge  qfbaii  equal- 
ly mtitles  to  being  so  sufieraedcablc^ 
as  if  the  person  hud  been  takcn^  and 
had  remained  two  tenns  in  custody 
after  being  takeuy  and  the  plaintiff 
had  neglected  to  declare,    ibid. 

A  real  fair  demurrer  is  within  the 
terms  of  a  judge's  order  for  plead- 
ing an  insuable  plea:  A  ^hani  de- 
murrer  is  only  an  n;aw<m  of  it.  1788, 
1789. 

On  a  writ  of  error^'^^ne  alone  can  not 
bring  a  writ  of  error,  on  a  judg- 
ment against  several.    1791,  1 792. 

But  one  only  of  two  executors  who 
have  recovered,  may,  upon  a  ivrit  of 
error  to  reverse  their  judjgment, 
hsLveBiacire  facias  guareexecutionrm 
twnj  without  shewing  "that  the  other 
"  executor  is  dead."  ibid. 

Qn  a  scire  facias^  no  damages  can  be 
recovered,  ibid. 

The  presence  o^  on  attorney  for  the  de- 
fendant^ upon  confessing  judgment^ 
is  necessary  where  the  defendant  is 
in  custody  at  that  same  plaintiff's 
suit:  But  the  rule  does  not  extend  to 
warrants  of  attorney  to  confess  judg- 
ments in  other  actions.   1793. 

Issue  tendered  by  the  defendant;  and 
the  plaintiff  joins  issue—"  Et  prtt- 
<'  diet*  the  defendant  similiter j'  in- 
«  stead  of  "  et  predict,  the  plaintiff 
"  similiter*^  This  was  objected,  in 
arrest  of  judgment:  But  the  objec- 
tion was  overruled,  and  the  judg- 
tnent  established:  1793,1794. 

A  prisoner  is  intitled  to  be  discharged 
out  (f  custody  of  the  marshal,  if  a 
committitur  be  not  a ctzially  entered  on 
recor<f  before  the  end  of  the  second 
term.  An  entry  in  the  marshal's 
book  i%  not  sufficient.  1841. 

The  court  refused  to  gtmshy  upon  mo- 
tion, an  indictment  for  selling  by 
false  weights.   1841. 

A  general  rule  was  now  established 
{H.  1766,  6  G.  S.)  "ThataU^m- 
^'  larged  rules  to  a  subsequent  term 


"  should  be  fiased  to  certain  days  in 
"  such  subsequent  term;  viz.  fivcy 
"  for  the  first  day;  five,  for  the  se- 
"  cond;  and  so  on:  And  lists  to  be 
"  hung  up  in  the  offices;  and  copie9 
"  thereof  given  to  the  judges  the  day 
"  before  the  beginmng  of  every 
"  term."/r.  1842,  1843,  1844. 

A  HABEAS  COM  PUS  cum  couso^  ad  fad' 
endum^  et  recijiiendum,  directed  to  a 
gaoler  of  an  out-co\mLy,  may  be  re- 
turnable bqfore  a  judge^  and  immedi' 
ate;  notwithstanding  an  old  disused 
ruled  Michaelmas  1654;  and  not- 
withstanding the  plaintiff's  having 
already  declared  against  the  defend- 
ant in  custody  of  the  sheriff,  pursue 
ant  to  4,  5  W.lsr  M,  c.  21:  Which 
statute  takes  away  the  reason  of  this 
old  rule,  but  not  the  plaintiff's  right 
to  remove  him.  1875,  1876. 

About  quashing  indictments,  on  mo^ 
tion,  1 84 1 .  See  Indictment, 

After  sentence  pronounced^  the  court 
are  not  bound  to  let  in  a  motion  in 
arrest  of  judgment.  1901  to  1903. 

Bail  upon  appearing  to  an  outlawry. 
1920.  See  Bailj  Outlawry. 

The  sheriffs  of  London  and  Middlesex 
could  not  be  compelled  to  return 
their  writs  and  bring  in  the  body^  till 
after  six  days:  They  shall,  for  the 
foture,  be  obliged  to  do  it  within 
FOUR  days. 

Regula  generalisy  made  in  TVin.  6  .G. 
3.    1921. 

PtjBemtattott.    See  Advowson^ 

PrCfieiltmmt.  See  Court-Leet. 

By  a  Justice  of  peace  upon  view^  pur- 
suant to  5  EEz.  c.  13.  $  9.  is  tra- 
versable GftNERALLY.  1530  tO  1532. 
S^e  High-Way. 

Of  Bread  wanting  weight— (grafted 
on  3  G.  3.  c.  1 1.  %  6.  and  14.)  185» 
to  1865.  See  Court-Leet. 

Priocits  of  ^»itK—  / 

What  gives  it:  AndJiow  to  be  pUaded. 
1423  to  1434.  &t^  Pleading. 
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In  ejcecuHon  upon  qui  tam  actions 
brought  agamst  them>  are  no/  in- 
cluded in  the  13th  clause  of  32  6. 
2.  c,  28.  «  for  discharge  of  debtors 
**  in  execution  of  sums  not  exceed- 
**ing  100/.  upon  exhibiting  their 
"  petition  and  assigning  over  all 
"  their  estate  and  effects;"  either  as 
to  the  crown's  moiety,  or  even  the 
informer*^  moiety,  fi,  1322. 

IriMOtvent  debtors''''When  to  be  brought 
tt/H  a  Mcond  time,  1393.  See  Sta- 
tutes (particularly  2  G.  2.  c.  22.  $  9. 
and  32  G.  2.  c.  28.  §  13.) 

By  3  6.  3.  c.  2.  so  much  of  1  G.  3. 
c.  17.  as  relates  to  creditors  comfid' 
Unff  prisoners  charged  in  execution, 
to  deliver  up  their  estates,  and  to 
such  prisoners  being  thereupon  dis- 
charged, is  REPEALBD  ft^  and 
q^er  19th  Mvemder  1761,  to  all  in- 
tents and  purposes  whatsoever.  1457. 

Before  that  day,  an  application  had 
been  made  to  the  quarter-sessions 
under  the  then  unrepealed  law,  and 
the  jurisdiction  Jully  attached  in 
them;  and  every  requisite  complied 
vjith:  Yet  they  adjourned  the  matter 

'  till  a  day  subsequent  to  that  day, 
when  the  repeal  was  to  take  place. 
They  can  not  proceed,  after  that 
day:  No  juriscUction  remained  m 
them.  ibid. 

A  person  not  in  actual  custody  of  the 
gaolery  but  only  of  the  officer  in  a 
lock-up  house,  was  holden  not  inti- 
tled  to  be  discharged  under  1  G.  3. 
c.  17.   1809. 

If  a  copindttitur  is  not  entered  on  record 
-within  two  terms,  the  prisoner  is 
intitled  to  be  discharged.  1841.  See 
Practice, 

Of  ambassadors  and  public  ministers, 
and  their  domestic  servants.  1478 
io  1482.  Stt  Embassador, 

Of  an  attorney y  doea  not  hold  against 
the  court  of  conscience  in  London, 
1583. 


Shall  not  be  granted,  where  it  is  not 
material,  /i.  1692.    See  Organ, 

The  reason  why  the  temporal  courts 
will  not  permit  the  spiritual  courts 
to  try  customs,  ibid. 

To  the  ecclesiastical  court,  in  a  suit 
there,  for   not  setting  out    tithes. 
The  occupier,  who  had  agreed  with 
the  impropriator's  agents  after  the 
com  was  cut  and  ready  to  be  housed 
for  Si,  tendered  the  5/.  and  offered 
a  plea  "  That  he  had  purchased  the 
«  tithe  for  51,*'  Which  plea  the  ec- 
clesiastical court  rejected. 
I      1st.  This  rejection  of  this  plea  is 
matter  of  profUbition^  and  not  of 
appeal.  1874,  1875. 

1.  Where  their  law  does  not 
differ  from  ours  the  re- 
jection of  a  plea,  would  be 
matter  o{ appeal,  ibid. 

2.  But  where  it  does  d^tr^  or 
where  they  would  rejidre 
greater  proof  such  a  re- 
jection is  mattei'  of  prohi- 
bition, not  of  appeal;  be- 
cause a// theit  courts  would 
equally  adhere  to  their  ovm 
law.  ibid. 

2dly.  An    agreement    with    the 
agent  of  the  impropriator,  for 
a  composition,  binds  the  prin* 
cipalj  by  our  law*,  and  in  com- 
mon sense  and  justice:  But  by 
their  law,  it  does  not  bind  the 
proprietor  of  the  tithes,  (as  Dr. 
Gf*«on  says.)   1874,1875. 
3dly.  The   occupier  may  here, 
with  propriety,  be  saitl  to  have 
purchased  these  tithes,  though 
the  contract  was  only  by  parol: 
For  the  com  was  severed;  and 
it  was  not  a  sale  to  a  stranger, 
but  a  composition  between  tbe 
proprietor  and   occupier,  pro 
bac  vice  tantum,  ibid. 
To* the  spiritual  cour/— granted  (even 
after  silirmance  upon  appeal)  against 
a  decree  for  a  creditor  j  who  had  cited 
an  administratrix  to  bring  in  an  in- 
ventory, and  (being  brought  in)  had 
objected 
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objected  to  it.    The  court  held  the 
spiritual  court  to  have  no  juriadic- 
Jion,  fx,  1922,  1923. 


£Ulo  92Kmatlto.  See  Ii^fifrmation  in  na- 
ture of  a  Quo  Warranto, 


•A  tenant  being  three  quartera  of  a 
year  in  an*ear  to  his  landlord  for 
rent,  and  insolvent,  conveyed  all  his 
effects  for  the  benefit  of  his  credi- 
tors. His  creditors  employed  one 
LeficTy  as  a  broker,  to  sell  these  ef- 
'  fects.  He  advertised  a  sale.  The 
landlord  came  to  distrain.  Leper 
J^romised  to  pay  him  the  said  arrears 
amounting  to  A 5L  (fixing  the  specific 
sum,)  if  he  would  desist  from  dis- 
training. This  is  nor  within  the  sta- 
tute of  frauds  29  C.  2.  c.  3.  §  4. 
which  enacts  ^  That  no  action  shall 
"  be  brought,  whereby  to  charge  the 
<^  defendant  upon  any  special  pro- 
"  mise  to  answer  for  the  debt,  de- 
*<  faylt  or  miscarriages  qf  another 
«  person,  unless  the  agreement  or 
"  some  memorandum  or  note  there- 
"  of  shall  be  in  vfritingy  and  signed 
<*  by  the  party  or  some  person  au- 
«  thdrized  by  him."    1 886  tp  1 89 1 , 

JPromijWlorB  jf5ott.    See  BiU  of  Ex- 
change, 

A  cash-note  directed  by  a  merchant  to 
his  banker — ^^  Pay  to  shift  Fortune, 
'*  OR  BEARER,  SO  much" — ^is  nego- 
tiable: And  the  bearer  (proving  that 
he  ciiint  fairly  by  it)  may  maintain 
•  an  action  upon  it,  against  the  drawer. 
1 5 1 6  to  1 5  30.  See  Bill  ofExchange^ 
S,  C.  at  large. 


2Utare  3i[mpeBtt. 


s^.^ 


months  here  mean  half  a  year^^ 
"  If  he  recovers  his  presentation 
<'  within  six  mont/is^  damages  shall 
"  be  given,  to  half  a  year's  value 
«  only."  13  Edw.  1.  (JVestm.  2.)  c. 
5.   1455. 


ndsuioin. 

A  N  action  may  be  maintained  by  an 
alieti  enemy  upon  a  ran^m-bilL^ 
1741,  1742.  See  ^lien, 

fiateiai. 

Lessees  of  lead -mines  are  not,  in  t/tat 
respect,  liable  to  be  rated  to  the  re- 
lief of  the /ioor.  1341  to  1345.     See 
Minesy  Statutes  (43  Eliz.  c,  2.) 
Scavenger's  rate  bemg  appealed  from, 
to  the  quarter-sessions,  the  quarter- 
sessions  not  only  quashed   it,  but 
MADE  a  new  one.    1458  fo  1460. 
1st.  This  order  of  quarter-sessions 
was  removed  into  B,  R.  by  cer- 
tiorariy    notwithstanding     the 
12th  section  of  2  fV.  is^M.  atat, 
2.  c.  8.     1458. 
2dly.  It  was  quashed  in  toto:  The 
justices  at  their  quartcr-sesaons 
have  no  power  to  make  this  new 
rate.  1460. 
Poor's  rate  being  appealed  from,  Qu. 
Whether  the  ^ttarter-stssions  can 
make  a  tiew  one.  ibid. 

amit— 

To  defend  firo  interesse  «uo— -discus- 
sed.  1 290 *to  1304.    Se&  Ejectment. 

Stcogitt^aitc? — 

On  removing  an  indictment  lor  per ju^ 
ry  from  Hicks' s  Hall,  The  defendant 
neither  g^ve  notice  of  trial  nor  went 
to  trial  in  or  after  the  next  term:  In 
the  subsequent  one,  he  gave  notice 
of  trial,  but  withdrew  his  record. 
The  prosecutor  got  costs  taxed 
against  him^  for  not  going  on  to  trial 
according  to  his  notice;  and  had  him 
in  custody  upon  an  attachment  for  a 
contempt  in  non-payment  of  them. 
The  defendaitt  gave  a  second  notice 
of  trial:  and  was  ar^V/^c/.  The  bail 

applied 
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applied  to  dUcharge  the  recogni- 
zance. The  court  refused  to  dis- 
charge  ity  whilst  these  costs  remain- 
ed unpaid:  For  there  is  no  pretence 
to  apply  for  a  favour ^^  without  first 
doing  justice,  p.  1461  to  1463. 

BtCOMi?.    See  Common  Recovery. 

Sdatiim.    See  Fiction,  TeatCy  Pleadings 
Declaration, 

Of  a  declaration,  to  the.  first  day  of  the 
term,  if  it  has  no  special  memoran- 
dum, is  only  fictitious,  and  may  be 
controverted.  1243.  For  fictions  of 
law  shall  not  be  urged  to  an  intent 
not  within  the  reason  and  policy  of 
them.  ibid. 

Of  a  judgment — To  what  day  it  shall 
relate.  1596,  1597.  See  Common 
Recovery, 

Lease  and  release  by  an  infant,  is  only 
.    voidable.  1794  to  1809.  See  Infant. 

Bnrt.    See  Landlord,  Replevin, 

What  things  belonging  to  third  per- 
sons are  liable  to  be  distrained  for 
rent:  And  what  are  tfx^m^^^rf.  1498 
to  1504.  Set  Distress. 


Signed  and  delivered,  but  not  filsi> 
till  about  two  years  after  the  death 
of  the  person  to  whom  the  writ  was 
directed.  It  was  moved  "  to  take  it  off 
^from  the  fie.*'  This  was  litigated; 
but  at  last  compromised,  p.  1641  to 
1645.  See  Mandamus. 

The  sheriffs  of  London  and  Middlesex: 
shall  be  obliged  to  return  their  writs 
and  bring  in  the  body,  within  four 
days:  Regula  generaHs,  Trin,  6  G. 
3.  1921.  (Before  this  rule,  they 
could  not  be  compelled  to  do  it,  till 
after  six  days,   ibid.) 

&tto(ation-— 

Of  a  TOf//— A  covenant  "  to  stand  seised 
"  to  uses** — ^is  not  a  revocation. 
1256. 

But  a  feoffment  without  livery,  a  bar- 
gjun  and  sale  without  inrolment,  a 
grant  without  attornment,  are  revo- 
cations, ibid.  So,  if  a  man  parts 
with  the  estate  out  of  himself,  ibid. 

A  revocation  in  equity  must  be  upon 
the  foot  of  its  being  carried  into  ex- 
ecution in  equity,  ibid. 

Of  a  wHl-^A  partition,  by  deed,  be- 
tween tenants  in  common,  does  not 
amount  to  a  revocation.  1491. 

Constructive  revocations,  contrary  tb 
the  intention  of  the  testator,  ought 
not  to  be  indulged,  ^bid. 


Bepcal.    See  Statutes. 


fiiot— 


Bq^Utlin.     See  Distress. 

Is  not  an  action  or  plaint  within  8,  9 
.    W.3.C.  11.  §  I.   1286,  1287. 

VizftgrnimtUL— 

How  respondentia-interests  are  to  be 
insured,  1401.  See  Policy  of  In- 
aurance^ 

Ketnnt— 

Falling  on  a  Sunday.  1595  to  1602. 
See  Comm'm  Recox^erv. 


Gan  not  be  by  fewer  than  three.  1263. 

If  several  be  indicted;  and  all  acquit- 
ted,  but  two;  there  can  be  no  judg- 
ment against  those  two.  ibid. 

But  if  six  be  indicted;  and  two  ^e, 
untried;  two  are  acquitted;  and  two 
found  guilty;  judgment  shall  not  be 
arrested,  ibid. 

So,  if  the  indictment  be  "  That  the 
*•  two  persons  convicted,  cum  multis 
« aliis,  or  with  divers  other  dis- 
*'  turbers  of  the  peace,  committed  % 
"  riot."  ibid. 

8oai|«.  Se*»  Highways, 
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tkabenger.  See  Ratc9. 

A^GAINST  da«~mu8t  iir>  /o«r  day9 
in  the  office,  before  the  return,  ft, 
1723. 

In  ^m>r— needs  not  da  so.  ibid. 

No  damagee  can  be  recovered  on  a 
Mcirefaciat:  Nor  could  ro«f«,  till  8| 
9  W^.  3.  C.U.J  3.   1791,  1792. 

<kotlatio.  , 

The  linen  manufacture  of  Scotland  is 
the  linen  roanu&cture  q/*this  kir^' 
donij  within  the  act  of  9,  10  fV,  3.c. 
27.  and  the  act  of  union:  And  a 
wAo/^«fl/f -dealer  in  linens  of  the  ma- 
nufacture of  Scotland  is  not  obliged 
to  take  out  a  licence^  to  qualify  him 
to  trade  thus  by  vfholesale  in  Eng- 
land.  1317. 

^cixt^  of  ^tatf— 

"  Whether  he  is  a  justice  qf  fieace^ 
^^  within  the  intention  of  7  /.  I.e.  5. 
^<  21  y.  I.  c.  12.  and  24  G.  2.  c.  44." 
«-argued  and  discussed,  but  not  set» 
tied.  1741  to  1768. 
I  "  Whether  he  acts  at  a  conaerxfator  qf 
"  the  fleace  by  the  common  law"— 
argued,  but  not  seUled.  ibid. 

He  can  not  issue  a  warrant  ^^  to  take 
up  the  author^  firintevy  or  fiudlisher" 
(of  a  seditious  libel,)  generally y  and 
without  naming  or  describing  any 
particular  fieraon;  leaving^  it,  conse- 
quently, to  the  discretion  of  the 
messenger,  "  whom  to  apprehend." 
ibid. 

The  officer  who  defends  himself  un- 
der such  a  warrant  is  obliged  to 
shew  that  he  acted  in  obedience  to 
it.   1767,  1768. 

If  he  takes  up  a  person  who  was  not 
author,  printer,  or  publisher,  the 
foundation  of  his  defence  fails,  ibid. 

^mmti — on  Criminato. 

On  a  man  convicted  of  bribery  at  an 
election  to  ficrliament'^Sec  Bri- 
'  bery,) 


1st.  Was  respited  till  the  time  li- 
mited for  bringing  the  qui  tarn 
action  should  expire,  p.  1359, 
1388. 
2dly.   Sentence— .200/.  Jbu^  and 
three    montha    impriiBomnent. 
1389. 
Yov  perjury^  against  Mr.  ZfOoin^^-i^e 
assigned  for  error  (puer  alia)  3d. 
That  no  certain  day  v&Jixed  for  set- 
ting him  in  the  ^ory.  4th.  That  no 
certain  time  isjixed  for  his  transpor' 
tion.    6th.  That  the  court  had  no 
power  to  order  him  to  be  transport- 
ed to  the  colonies  or  plantati<»is,  by 
2  G.  2.r^25. 1903.  [The  jadgment 
was  reversed  for  another  different 
error.] 
*4fier  sentence  pronounced^  the  defend- 
ant can  not  move  in  arrest  of  judg^ 
menty  or  for  a  new  trial,  1902, 1903. 

^H^mSef  anB  4elr  BafliSif— 

How  far  their  bai&ffs  are  confined  a^ 
to  the  execution  of  their  warrants, 
1725  to  1729. 

1st.  Whether  it  must  l>e  within 

their  particular  hundred,  ibid. 
2dly.  The  proper  mctJiod  of  plead' 
ingy  upon  actions  brought  oi> 
their  *ecttrt^-bond.  ibid. 

9^ttiffZwmtt.    Stc  Court'Leet. 

%0i;$nmOamit. 

The  proceeding  by  the  eustom^house 
officer y  for  the  pecuniary  penalty  for- 
feited by  26  G.  2.  c.  2.  §  3,  6.  is  not 
limited,  by  $  7.  to  a  month  from 
seizure:  It  extends  after  condemna- 
tiony  where  due  diligence  is  used 
by  him.  1358,  1359. 

Special  bail,  by  the  8th  section  of  thai 
act,  shall  be  given  "  to  pay  the  for- 
"  feitures,  or  yield  the  body:"  And 
the  affidavit  to  hold  to  bail  needs 
not  to  be  more  particular  than  "  that 
"  the  plaintiff  has  cause  of  action 
<<  against  the  defendant,  for  such  a 
"  sum,  forfeited  by  him  so  and  soi, 
^ei^'c."  1569. 
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A  lea^e  can  not  be  given  in  evidence^ 
ivithout  being  stampt.  fi.  1563. 

^fttatwtflf.     See  Construction. 

2G.2.C.  34.  (5  7.)  *<  for  the  more  ef- 
"  fectual  preventing  bribery  and  cor- 
w  rufition  in  the  election  of  mem- 
**  bers  to  serve  in  parliament." 
1236,  1237.  See  Bribery^  Deciara^ 
tion. 

29  C.  2.  c.  3.  $  4.  requiring  a  note  in 
wRiTiwo,  where  the  agreement  is 
NOT  to  be  performed  wit/dn  a  year 
—does  not  extend  to  contingen- 
cies that  only  may  happen  within 
the  year:  A  note  in  writing  is  not 
necessary,  unless  it  appears  upon 
the  agreement,  that  it  b  to  be  per- 
formed atter  the  year.  1281. 

22,  23  C.  2.  c.  9.  §  uit.  (concerning 
co^Sy  where  the  damages  are  under 
40«.)  1282  to  1284.  See  Costs, 

8,  9  JV.  3.  r.  11.  S  1.  RefiUvin  is  not 
within  it.    1286,  1287. 

All  statutes  relating  to  coats  are  to  be 
construed  strictly,  ibid. 

8,  9  FT.  3.  c.  27.1  1287  to  1290.  See 
27G.2.r.  17.  I  Marshaly Land- 
33G.2.  c.  l.J  Tax. 

.  13  E,  I.e.  3.  >  1290 to  1304.  See 
11  G.  2.  c.  19.3  Ejectment^  Receifit. 
^  The&n^-manu^c- 
ture  of  Scotland 
is  the  linen  manu- 
lacture  of  this 
kingdom- 1317.  See 
Hawkers^  Pedlars^ 
and  Petty  Chap- 
^    men:  See  Scotland, 

32  G.  2.  ^c.  28.  1  13.  Defbidants  in 
qui  tam  actions  are  not  within  this 
clause;  so  as  to  be  intitled  to  be  dis* 
charged  even  as  to  the  informer*s 
moiety,  upon  assigning  over  their 
estate  and  effects.  132.2. 

2  G.  2.  c.  24.  $7.  and  §  11.  1335  to 
1340.  See  jBrt Aery.  (T.  ^>ini,  un- 
der pa.  1236.) 

43  EHz,  c.  2.  does  not  extend  to  lead- 
mines.  The  specifying  cooZ-mines 
excludes  other  sorts  of  mines.  1341 
to  1345.  See  Poor-Tax^  Mines. 

Vol.  hi. 


9, 10  W.  3.  c.  27. 
5  Ann.  c.  8. 


26  G.  2.  c.  21.  §  3,  6,  7.  /i.  1358,  1359. 
See  Silks  and  Velvets. 

An  ORIGINAL    or- 
der" For /a^eover- 
"  seers  to  pay  ever 
43  EHz.  c.  2.  §  4.'      "  monies    to  their 
^  §  6.  I    "  successors,"  can 
17  G.  2.    c.  38.  r  «o/   be   made   by 

$4.         theqUARTER-SBS- 

siONS.  1366,1367. 
See  Justices  of 
peaccy  Overseers. 

4,  5  Ann.  c.  16.  §  13.  See  Payment  qf 
Money  into  Court j  on  it.  1370  to 
1375. 

52  G.  2.  c.  28.  §  13.  leaves  the  timeoi 
bringing  remanded  prisoners  up 
again^  to  the  discretion  of  the  court: 
Whereas  2  G.  2.  c.  22.  §  9.  jrtxec/  it 
to  some*  time  within  the  first  week  of 
the  following  term.   135%. 

19  G.  2.  c.  37.  §  5,  6.  1394  to  1401. 
See  Policy  of  Insurance. 

22  C.  2.  r.  1 1.  §  21.  1408  to  1416.  See 
Wharfage. 

5  G.  2.  c.  30.  §  23.  to  prevent  maffcwtw 
suing  out  commissions  of  bank- 
ruptcy.  1418,  1419.  See  Bankrupt. 

2  G.  2.  c.  24.  $  7.  (against  corrupting 
voters  for  members  of  parliament.) 
1423  to  1434.   See  Priority  qfSuit;  ' 
and  Pleading. 

4,  5  W.iStM.  c.  21.  §  2.  1448  to  1450. 
See  Bailj  Practice. 

11  G.  1.  c.  4.  $  3.  1452  to  1455.  See 
Mandamus. 

n£dw.  1.  (Westm.^.)  c.  5.  1455. 
See  Quare  Impedit. 

2  G.  3«  c.  2.  repealing  part  of  1  G.  3. 
c.  17.  after  1 9th  Abv.  1761.  1457. 
See  Prisoners. 

2  W^.  er  jjf.  «rar.  2.  r.  8.  $  12.  1458  to 
1460.  See  Rates  (^Scavenger* s^)  Cer- 
tiorari. 

9,  10  TV.  3.  c.  27.  §  1.  There  is  a  mis- . 
take  in  this  act:  The  words  do  not 
answer  the  intention  of  it.   1472  to 
1474.  See  Hawkers  and  Pedlars. 

9,  10  TV.  3.C.  27.  §  8.  Conviction  for 
trading  without  having  a  licence  is 
good;  though  the  evidence  was  only 
of  a  r^sal  to  produce.  1 746,  See, 
as  last  above. 

7  Ann,  r.  12.  The  history  ^ndparticu- 

5  B  Ifri' 
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1482  to  1484. 
See  Capias 
utla^tumy  & 
Bail, 


lur  occasion  of  its  being  made;  and 
the  privileges  secured  by  it^/i,  1478 
to  1 48 1 .  See  jimdassador, 
4,  5  W.^M.c.  18.^ 
§5. 

12  G.  1.  c.  29. 

13  C.  2.Mtat.  2.  c.  2 
§4. 

5  G.  2.  c.  22.  $  5/     J 

Of    vnlla  —  dis- 
cussed and  ex- 
plained; parti- 
32  H.  B.C.  1.  $  1.  cularly,    with 

34y  35  H,  8.  c.  5.  >  respect  to  wills 
§  4.  made  by  joint- 

tenants.    1489 
to    1498.    See 
Joint  "tenants. 
2 1  Zf.  8.  c.  13.  $  9,  lo.  against  plurali- 
ties.   1504  to  1511.    See  Benejiccy 
Indt^tionj  Lafiae. 
5  iS/tz.c.  13.  $9.    1530  to  1532.    See 

Highway^  Preaentmcnt. 
$Jac.  1.  c.  8.  ")  1545   to    1549. 

13  C.  2.  Mtat.  2.  c.  2.  I   See  Bail^  Er- 
16,  ir  C..2.  c.  8.        J    rw. 
26  0.3.  r.  21.  $3  and  $8.   1569.  See 
^ka  and  Felveta^  Baily  Jffidmdt. 

3  G.  2.  c.  24.  $  7.  (agajinst  corrupting 
voters  for  members  of  parliament.) 
1586  to  1591.  K.  aufira  (under  pa. 
1423.)  and  Bribery^  Evidence, 

4  G.  2.  c.  S8.  $  1.1  1603  to  16091  See 
11    G.  2.  c.   19.    I      Landlord    and 

§  18.  J        Tenant. 

13,  14C.  2.C.  12.|  21.  1610  to  1615. 
See  Pariah^  Tovmafafiy  Viliage^ 
Overaeer. 

rekte  to  diilbit- 
ent    objects : 
The     former 
4,  $W.\!fM.  c.  18.         reatraina;  the 
§2.  I      Isittetenlargea, 

9jinn.c,20.§4.  f  1615,  1616. 
See  InJbimiO' 
tionain  nature 
of  Quo  War- 
ranto. 

4,  5  ,/bm.c.  16.  §  iT.  Dilatory  pleaa, 
to  indictmenta  must  have  ajgidavita 
annexed  to  them,  verifying  their 
truth.  1618. 
17  G.  2.  c.  5.  §  7.  (relating  to  roguea 
and  vagabonds.)  1636.  See  Commit* 
ment. 


7  Jinn.  c.  12.  The  service  must  be 
real  and  bom  Jtde:  Otherwise,  the 
domestic  can  not  have  the  privilege. 
fi,  1481,  1677  to  1679.  See  ./fm^oMa* 
dor. 

"    1679  to  1682.  See 
Bastardy    Orders 
^    <lf Bastardy f  Com-- 
J      miiment. 
5  Ann.  c,  14.  §  2.  (for  the  better  pre- 
servation of  the  game.)     1720  ta 
1723.    See    Certiorari^   Conviction^ 
Coata. 


18^&z.c.  3. 
6  G.  I.e.  19.  §2. 


22  H.  8.C.  15.$  1.1 
18  EUz.  r.  5.  $  3,  V 1 
4  Jac.  l.r.  3.  §  1.  J 


1724.   Sec  Co9ts. 


9  G.  I.e.  33. 

7  Jac.  1.  r.  5. 
3iyac.l.r.  12. 
24  G.  3.  c.  24. 


17. 


%  7.  Ibid.  See  Hundred. 

")  Whether  sl  secretary 

qf  state  is  within  the 

>  intention  of  them. 

1743  to  1768.  See 

J     Secretary  qf  State. 

1770,  1771.  Sec  Water- 


1809.  BoePrisoTtj 


1  .£&'z.  c. 

1  G.  3.  c.  17.  $  1 

Friaoners. 

-^   l812tol833.See 

4,5W^.eril/.c.l8.l    ^^^'i 

J  fparranto, 
1 1  G.  1.  r.  24.  did  not  consider  corpo« 
rations  that  ha^l  9iipt  the  fixed  day 
of  electing'their  cJiief  ofiicer,  as  b)B« 
ing  thereby  dissolved:  It  only  meant 
to  revirac  their  activity.  1872,1873. 
See  Cor/^oration, 
4,  i  W.  Is^M.  €.  21.- takes  away  the 
reaaon  of  an  old  rule  of  Michaelmas 
1654,  but  not  thf  plaintiff's  right 
to  remove  a  defendant  by  habeaa  cor- 
tnta.  1876.  See  Practice. 
29  C.  2.  c.  3.  $  4.  (Of  frauds.)  What 
shall  or  shall  not  be  considered  as  a 
special  promise  to  answer  for  the 
debt  of  another  person.  1 88  6  to  1 89 1 . 
See  Promiae. 

2  G.  3.  c.  35.  1903.  See  Sentence  for 
Perjury. 

^^^^•^t^^-,«ll^20.SeeO«r. 
'§4  J     ^^yy^^' 

29  C.  2.  c.  3.  $  4.  (Of  firauds.;)  An 
auction  seems  not  to  be  witmn  it. 
1921.  Set  Auction. 

.      21  Jy. 
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21  ff.B.  e.  5.  §  4.  (concerning  inven- 
tories.) ^.  1923.  See  ProtdbUim, 
'^  Concerning /^^/«y 

tionsy  fireaent' 
menta :  The 
powerofwhich 
turns  and  leets 
has  been  gp*a- 
dually  abHdg' 
ed;  never  en- 
larged. 1859 
to  1865.  See 
Court'Leet, 


UEdvfA.^Weatm. 

2.)  c.  13. 
1  Edvf.  2.  atat,  2.  c. 

17. 
Magna  Charta^  c, 

17. 


51  H.  3.  Jaaiaa  Pania'^ 

&  Cervisiat 
8  Jnn.  c,  18. 
31  G.  2.C.  29, 
3  G.3.C.  11. 


discussed  and 
^  explained.  i6. 
See     Breadj 
Couri'-Leet. 


dnbpoCsui-— 

An  attorney  is  not ,  obliged  to  obey  a 
subpoena  irith  a  ducea  tecum  of  pa- 
pers belonging  to  his  client,  served 
upon  him  to  found  a  prosecution  by 
indictment— against  his  client  for 
forging  them.  1688. 

The  want  of  it  may  be  supplied  by 
afifiearance  and  not  aakmg  further 
time,  1786.  See  Conviction. 

Is  not  a  juricUcal  day:  And  when  a  re* 
turn  falls  upon  a  Sunday jnoa/ipear- 
once,  nor  judgment  can  be  till  Mon- 
day.  1596  to  1602.  See  Common 
Recovery. 

By  dXiinfanty  by  deed — ^whether  voiV/, 
or  only  voidable.  1807.  See  Infant. 


^tenant.    See  Landlord. 

Cewant  tn  'Cafl.  See  Common  Recovery. 

JOHN  SMlaony  tenant  in  tail,  with  re- 
mainder  to  his  own  right  heirs,  by 


leaae  and  releaae  conveyed  to  trus- 
tees, to  the  use  of  Umaef  for  bfe; 
remainder  to  trustees,  to  preserve 
contingent  remainders;  remainder 
to  the  use  of  his  then  intended  wife) 
for  her  life^  remainder  to  their  first 
and  other  sons,  in  tail  male:  They 
married,  and  had  a  son.  Afterwards, 
the  said  John  suffered  a  common  re- 
co-aery;  and  declared  the  uses  of  it 
to  a  trustee,  in  fee;  in  trust,  to  aell. 
He  aold  to  Tyrrell.  Tyrrell  brought 
an  ejectment  against  the  son.  Per 
Cur.  unanimously — The  recovery 
enured  to  the  uaea  of  the  aettlemeni: 
And  the  fiurchaaer  {Tyrrell)  had  no 
title,  fi.  1703  to  1706. 

Ist.  The  old  notion  was,  <<  that  a 
<<  tenant  in  tail  could  not  con- 
"  vey  an  estate  longer  than  for 
«  hia  ovm  lifer  Or,  at  least,  itf 
was  doubted  whether  he  could 
do  it  otherwise  than  by  ^  feoffs 
ment.  1705,  1706. 
2dly.  But  it  is  now  aettled  ^<  that 
**  he  may,  by  leaae  and  releaae, 
«  or  by  bargain  and  aale,  pass  a 
"  baaefee,  a  defeaaible  estate,  to 
"  the  bargainee  or  releasee, 
^*  voidable  by  the  issue  in  tail." 
ilMd. 


Conaervancy  of  it.  1 768  to  1 77 1 . 
Water-Bailiff. 


See 


Beech  may  be  so,  by  the  custom  of  that 
part  of  the  country  where  it  grows. 
1309,  1312.  See  Beech. 

By  customary  tenants.  1728.  See  Cua- 
tomary  Tenant  a. 

Of  a  part  of  a  common,  allotted  (upon 
an  inclosure  and  division)  to  be  hoi- 
den  by  the  persons  to  whom  they 
are  allotted,  subject  to  the  aame 
charges  and  incumbrances  as  their 
own  former  lands  to  which  they  are 
consolidated,  were  subject.  Per  Cur. 
An  exemption  and  modus  which  did 

not 


Digitized  by  VjOOQ IC 


•    A  Table  of  the  Principal  Matters. 


not  ej^tend  to  common,  exempting 
their  own  former  lands  from  tithes, 
shall  not  exempt  the  aliotted  com- 
mon from  tithes;  And  what  was  not 
befoi-e  exempted,  shall  pay  tithes; 
though  what  was  before  exempted, 
shall  remain  exempted,  after  the  al- 
lotment and  consolidation,  /r.  1375 
to    1379. 

Lie  m  grant:  Yet,  where  ^ny/rr^rf,  and 
comfioundedfor  by  the  occupier,  pro 
hoc  vice  tantum^  may  properly  be 
said  to  be  fiurcluued  by  him,  though 
the  contract  was  only  by  parol. 
1873  to  1875.  See  ProhibUion. 

Notice  of  setting  them  out  is  «o/,  by 
common  law,  necessary  to  be  given 
by  the  occupier  to  the  owner:  But 
by  the  ^cciesiastical  law,  it  is  neces- 
sary. 1192. 

A  custom  in  a  parish,  «  That  notice  of 
^^  the  setting  them  out  should  be 
"  given  to  the  owner,"  is  a  «  reason- 
** able,  convenient, midgood custom*' 
1894.  And  a  very  slight  evidence 
v)ould  be  sufficient  to  prove  it.  ibid. 

But  notice  "  of  their  having  beeii  set 
"  out"  is  necessary  to  be  given  to  the 
owner,  previously  to  the  bringing  an 
action  against  hirn  iornot  taking  them 
away.  1892. 

The  action  for  not  taking  them  away  in 
a  reasonable  time,  must  be  trespass 
on  the  case:  Trespass  vi  et  armis 
will  not  lie;  because  it  is  only  a  non^ 
feasance.  1891. 

ttoB.    See  fVharfage, 

Toll-thorough  requires  sl  consideration 
to  be  shevniy  to  support  the  demand 
of  it;  because  it  is  a^aiVu;  common 
right.   1404,  1407.  But 

A  PoRT-flftt/j/  does,  of  itself,  imply  a 
consideration,  to  support.  1404, 
1407.. 


See  Parish, 

IVhat  shall  be  esteemed  a  township  or 
village.  1391  to  1393.  See  Village^ 
Mandamus. 

^tooeanti'SCtaiier. 

Feme  Covert  sole  trader  in  London. 
1776  to  1785.  Sec  Bankrupt^  Lon- 
don. 


The  distinction  between  trespass  vi  et 
armisy  and  trespass  upon  the  case^ 
p.  1556  to  1564.  Se^MHon. 

Wherever  there  is  an  exclusive  right, 
trespass  vi  et  arnds  will  lie.  1827. 
See  Action, 

By  ayury  of  awother  county^ 
1st.  Local  actions  or^  informations 
may  be  tried  in  the  next  adjoining' 
county;  if  the  matter  can  not  be 
tried  at  all,  or  can  not  be  Jairly 
^  and  impartially  tried  in  the  pro- 
^  per  county.  1330  to  1335. 
2dly.  This  may  be  done  in  the  me- 
thod of  entering  a  suggestion  up- 
on the  roll,  by  lea^e  o£  the  court, 
ibid. 
3dly.  But  there  must  be  facts  sug- 
gested upon  the  roll,  sufficient  to 
warrant  the  conchision,  and  to 
prove  fully  and  clearly   to  the 
court,  "  that  a  feir  and  impartial 
"  trial  can  not  be  had  in  the  coun- 
*'  ty  where  the  feet  is  laJid."  1330 
to  1335.  A  general  swearing  <<  to 
"  apprehension  and  belief^  b  far 
from  being  a  foimdation  foi'  such 
a  suggestion,  ibid. 
4thly.  Neither  i%freedom  q^  the  city 
a  sufficient  reason  for  it,  or  a 
ground  to  award  the  venire  to  the 
county  at  large j  for  the  trial  of  an 
information  against  aldermen  of 
the  city  for  a  misdemeanor  in  re- 
fusing to  admit  persons  to  their 
freedom,  till  afitei*  the  election  for 
mem|Htt  of  parliament:  For,  it 
doe»4K  follow,  that  because  a 
person  espouses  wie  or  another 
.  mterest  at  an  election,  he  must 
therefore  justify  or  defend  at  all, 
and  much  less  by  perjuring  him- 
self  the  improper  behaviour  of  the 
friends  or  agents  of  the  candidate 
he  voted  for.    ibid. 
Shall  not  be  put  <2^,  where  the  putting 
it  off  would  not  tend  to  advance  jus- 
tice, but  to  delay  it.  1516. 

1st.  A  trial  shall  not  be  so  hurried 
on,  as  to  do  injustice  to  the  de- 
fendant. 1514. 

2dly. 
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2dly.  An  affidavit  in  common  tarm 
may  be  sufficient  to  fiut  off  a 
trial,  where  no  cause  of  suspi- 
cion  appears:  But  where  there 
i8  cause  of  suspicion,  it  may,  in 
some  cases,  be  necessary  to  sa- 
tisfy  the  court— 

l.That  the  persons  absent 

are  really  material  vritaes' 

ses.  fi*  1514. 

2.  That  there  has  been  no 
lachesj  or  neglect  tofirocure 
their  testimony,  ilkd. 

3.  That  there  is  a  reasonable 
exfiectation  of  their yWurr 
attendance.  1515. 

The  distyiction  about  bringing  into 
court  or  delivering  to  the  fiUdntiff^  the 
afiecific  thing  demanded:  viz.  In 
what  cases  it  may  be  done;  in  what 
cases  it  may  no/.  1364.  See  Practice. 

Shall  not,  in  an  ejectment ,  recover  fios^ 
seasion  from  or  dispute  it  with  their 
ceatuy  qid  trtiat.  1901. 

Vom.  See  Court^Leet. 


(Ebmte. 

npHERE  is  great  difference  between 

changing  the  venue,  and  awarding 

the  venire  into  another  county.  1 333. 

The  court  ought  to  change  the  venue, 
when  it  appears  to  them,  that  there 
is  a  probable  ground  to  apprehend, 
that  a  fair,  imfiartial,  or  at  least  a 
satisfactory  trial,  can  not  be  had 
where  it  is  laid.  1564. 

May  be  changed  into  the  county  of 
Chester.  1859. 


A  consent  « to  be  bound  by  a  verdict  m 
'*  one  cause  out 'of  several  upon  the 
**  same  question^'  means  such  a  ver- 
dict as  the  court  shall  think  ought 
to  stand,  p.  1477. 

Excessive  damages  were  g^ven  on  a 
writ  of  inquiry,  for  a  militia-man 
a^rainst  his  colonel,  who  had  ordered 
him  20  lashes  by  two  drummers: 
But  the  court  would  not  set  aside  the 
verdict,  because  the  colonel  had  act- 
ed arbitrarily^  malo  ammo,  and  was 
very  well  able  to  pay  them.  1846. 

CbHage.   See  Parish,  Township. 

An  order  was  quashed:  which  appoint- 
ed overseers  for  the  township  or  vil" 
lage  of  Haugh,  consbting  of  a  capi^ 
tal  messuage,  two  small  ancient  cot^ 
tages,  one  small  cottage  lately  builty 
and  a  tenement,  part  of  the  ci^pital 
messuage:  All  let  to  onb  man;  and 
the  three  cottages  and  tenements 
inhabited  by  his  poor  under-tenants^ 
(two  day-labourers,  a  shepherd,  and 
a  poor  widow.)  1392,  1393. 

Is  not  vitiated,  by  the  arbitrator*s7o»n- 
m^init.  1474. 


Their  mode  of  electing  a  high'^ 

steward. 
Their  right  to  a  court4eet. 
Their  partial  or  total  accept^ 

ance  of  a  new  charter. 
Their  manner  of  voting;  and 

proper  place  iot  it. 
The  commencement  of  their  de* 


grees.      . 
The  difference  between  hono- 

rary  and  regular  gradilates. 
TheivusagesiXidLancient  rights. 
Their  being  /ay-corporations.. 


1648 
to 
1663. 
>See 

Man* 

da- 

mus.^ 


(Otrtittt. 


(BoQ),  Qottnlle. 


Where  no  injustice  is  done^  it  is  a  rea-  Infant*s  conveyance  by  lease  and  re- 
son  against  setting  it  aside.  1255,  lease,  is  only  voidable.  1794  to  1809. 
1256.  See  Infant. 
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scribed  by  it^  niiidt  h6    f^ifbuei. 

fi.  1770,  irri. 


-No  ttufiqtdty  eon  give  eamoiimi  t6  an 
usage  bad  in  iUcff,    fi,  1767. 

Usage  eughi  net  to  weigh  agairut 
princifiles  and  dear  iawf  tinleos  in 
eases  where  the  eontrary  would  be 
HK^mvenient  and  induce  worse  ef- 
fects, ilttd. 


Of  Mariners.    See  Mariners. 


d^^T^-N^re  illegal*    1767.    See  ^- 

€¥Hwy  qf  State. 
fef  Secretary  of  Stefte*     1743  to  1 768. 

S>6&  Secretary  tf  Statti. 

S^Kanant  at  i^ttorttt1^-^ 

To  confess  ajudgment^^^iveti  to  2ifeme 
solcj  who  afterwards  wwrnV*— How 
judgment  must  be  entered  up.  1471 . 
See  JSaron  and  Feme. 

To  confess  a  Judgment — The  necessity 
of  an  attorney  for  the  defendant  is 
confined  tb  the  fmttkuiar  cause 
whereupon  he  is  in  custody:  The 
rule  doles  not  extend  to  warrants  to 
confess  judgments  in  other  actions. 
1793. 

Of  the  river  Thames^  between  the 
great  bridge  Of  Staines  and  the  head 
of  the  river,  is  an  office  in  the  gift  of 
the  trown.  1768. 

He  has  tio  right  to  seize  the  engines  or 
fish  bra  person's  own  fishery,  as  pro- 
hibited by  1  MHz.  c.  17.  without 
previous  presentment  or  conviction, 
1770,  1771. 

The  violation  of  tliis  public  law  ^of  1 
EUz.  c.  17.)  is  not  within  the  idea 
of  a  nuisance:   The  method  pre- 


Wftarfage  is  due  for  landing  goods  on 
the  wharf:  Cnmage^^  for  the  assiai- 
once  oi  the  crane.  1414. 

The  *'tUt0  for  wharfii^e  «qd  cranage  in 
London  are  settJed  by  22  C.  2.  c.  11. 
$21.   1408. 

The  council  eoukl  not  vary  or  extend 
that  act;  but  were  obliged  to  pursue 
its  It  was  not  in  their  power,  to  im- 
/to«€aduqr«  1415,1416. 

Wharfqge  and  cranage  are  not  due  for 
gOodsNao/  landed  upon  such  wharf; 
althougn  they  are  brought  to  it;  and 
the  Yesselfastened  to  ity  whilst  they 
are  put  out  of  it,  on  board  a  Ughter. 
1413  to  1416. 

l*he  wharfinger  can  not  hinder  the  ves- 
sel from  coming  <o  his  wharf.  1413 
to  1416. 

But  if  it  comes  under  a  colourable  pre- 
tence, with  ill  intention;  or  moors  or 
fastens  to  it  ntdthout  intention  of  load- 
ing  or  unloading  upon  it;  or  stayM 
longer  than  is  necessary  to  load  and 
tiilload;  the  wharfinger  has  his  tY- 
medy  by  action  on  the  case.  p.  141S 
to  1416. 

Revocation  of  it.  See  Revocation. 
The  statutes  of  wills  (32  H.  S.  c.  1.  $ 
1.  and  34,   35  H.  8.  c.  5.  $  4.)  dis- 
CHSsed  and  explained;  and  partica-^ 
larly,  with  respect  to  wills  made  by 
joint'tenants.    1489  to  1498.     See 
Joint-tenants^ 
Witnesses  to  a  ^mSi* 

1st.  It  is  not  necessary  that  they 
should  attest  in  the  presence  of 
each  other.  1775. 
2dly.  Nor,  to  eoery  page,  folio,  or 

sheet,  ilnd. 
3dly.  Nor,  that  each  page,  folio,  or 
sheet  should  be  particularly  shewn 
to  them.  ibid. 
4thly.  Nor,  that  the  testator  should 
declare  the  instrument  he  exe- 
cutes <<  to  be  his  wilL^  ibid. 

5thly. 
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Sthly.  Nor,  that  the  witnesses  should 
know  the  contend,  fi,  1775. 

6thly.  But  it  may  be  tnaterial,  whe- 
ther the  first  sheet  was  or  was 
not  in  the  roonij  when  the  latter 
sheet  was  executed  and  attested. 
1775. 


To  a  mli.  See  fVtil,  Devi9r. 


*^  Thou  art  a  rogue:  and  thou  hast 
cheated  me  of  several  pounds"— are 
actionable,  ft.  1688,  1689.       ^ 

"What  sort  of  agreements  must  be  re- 
duced into  wilting,  or  some  memo- 
randum  or  note  thereof  made  and 
signed.  1280.  See  Statutes  (39  C. 
ft.  c.  3.  $  4.) 


FINIS. 
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